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THE ROLE OF THE FINANCIAL INSTITUTIONS 
IN ENRON’S COLLAPSE— VOLUME 1 


TUESDAY, JULY 23, 2002 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:34 a.m., in room 
SD-106, Dirksen Senate Office Building, Hon. Carl Levin, Chair- 
man of the Subcommittee, presiding. 

Present: Senators Levin, Cleland, Carper, Lieberman (ex officio), 
Collins, Banning, Fitzgerald, and Thompson (ex officio). 

Staff Present: Linda J. Gustitus, Chief of Staff, Senator Levin; 
Mary D. Robertson, Chief Clerk; Robert L. Roach, Counsel and 
Chief Investigator; Stephanie E. Segal, Professional Staff Member; 
Ross Kirschner, Deputy Investigator; Jamie Duckman, Professional 
Staff Member; Edna Ealk Curtin, Detailee/General Accounting Of- 
fice; Rosanne Woodroof, Detailee/Department of Commerce GIG; 
Lani Cossette; Alex DeMots; David Berick (Governmental Affairs 
Committee/Senator Lieberman); Cecily Cutbill (Senator Carper); 
Tara Andringa, Kathleen Long, and Clark Cohen (Senator Levin); 
Kim Corthell, Republican Staff Director; Alec Roger, Counsel to the 
Minority; Claire Barnard, Investigator to the Minority; Meghan 
Foley, Staff Assistant; Jessica Caron, Intern; Gary Brown and Bob 
Klepp (Governmental Affairs Committee/Senator Thompson); Holly 
Schmitt (Senator Banning); Jennifer Bonar (Senator Fitzgerald); 
and Felicia Knight (Senator Collins). 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. The Subcommittee will come to order. 

Enron was the first in the recent wave of corporate scandals, but 
it continues to instruct us on what has gone wrong in corporate 
America and what needs to be reformed. Earlier this month, the 
Permanent Subcommittee on Investigations released a report on 
the role of the Board of Directors in the collapse of Enron. It found 
that the Board had failed in its fiduciary duty to protect Enron 
shareholders and that it shares responsibility for Enron’s decep- 
tions and its bankruptcy. Today we will look at financial institu- 
tions and the role that they played in Enron’s collapse. 

It is now common knowledge that Enron engaged in accounting 
deceptions to convince investors, lenders, analysts, and the public 
that the company was in better financial shape than it really was. 
In examining the role that financial institutions played in Enron’s 
demise, we are focusing on one type of so-called “structured fi- 

( 1 ) 
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nance” transactions that Enron referred to as “prepays” and that 
they used to obtain billions of dollars in financing for Enron with- 
out showing any additional debt on its books. I believe that most 
will conclude, after we hear today’s testimony, that Enron’s use of 
these prepays to disguise debt was an accounting sham, and to 
carry out the deceptions Enron had the help and the knowing as- 
sistance of some of the biggest financial institutions in our country, 
including JPMorgan Chase and Citigroup. 

It should be noted that Enron was not the only company using 
sham prepays in the way it did. Both Chase and Citicorp have 
shopped the prepay structures around, and other banks and other 
companies have engaged in similar transactions, which is also why 
our investigation of this subject is so important. 

Prepays, in concept, are simple and legitimate. They are arrange- 
ments in which a company is paid in advance to deliver a service 
or a product at a later date. But the prepays constructed by Enron 
and banks like Chase and Citigroup were phony prepays. There 
was an appearance of a product to be delivered at a later date, but 
the reality was different. No product was intended to be delivered; 
the transaction was in reality a loan; but it was disguised so no 
loan would appear on Enron’s books. 

This structured deception had that clear purpose. There is a big 
difference in the financial world between cash that comes from 
business activity versus cash that comes from a loan, and there is 
supposed to be a big difference in the accounting treatment. In- 
creased business activity can boost a company’s credit rating and 
stock value. In contrast, greater debt levels can lower a company’s 
credit rating and stock value. 

In a few minutes, we will hear from the chief investigator of the 
Permanent Subcommittee on Investigations Staff, Robert Roach, 
who will describe the intricacies of how these phony prepays 
worked for Enron. We will then hear from two major credit agen- 
cies, Moody’s and Standard & Poor’s, who will testify that despite 
following Enron quite closely, they were unaware of the extent and 
nature of Enron’s prepays which, had they known of them, would 
have significantly affected Enron’s credit ratings. We will also hear 
from the former chief accountant at the Securities and Exchange 
Commission, Lynn Turner, about the shady accounting Enron used 
to hide the prepay debt and deceptively increase operational cash 
flow. 

The last two panels will be JPMorgan Chase and Citibank who 
were the biggest banking participants in Enron’s phony prepay ac- 
tivities. We will show how the banks arranged for Enron to carry 
out these so-called prepays by using offshore shell companies which 
the banks controlled, like Mahonia and Delta Energy — companies 
which have no employees, no offices, and operate in secrecy juris- 
dictions, that make it tough for law enforcement to uncover or un- 
derstand their relationships to the banks behind them. 

The offshore entities were passthroughs, controlled by banks, and 
helped disguise the loans so that they wouldn’t show as debt on 
Enron’s financial statements. Those offshore entities were not the 
independent entities which they needed to be in order for the prom- 
ises of future delivery of commodities to them to be legitimate pre- 
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pays. We will also hear how the hanks acted to limit public disclo- 
sure of Enron’s prepay obligations. 

Central to the issues today is evidence indicating that Chase and 
Citicorp knew what Enron was doing, assisted Enron in those de- 
ceptions, and profited from their actions. Take a look at this chart 
which contains excerpts taken from internal documents at Enron, 
its auditor Arthur Andersen, and Chase and Citibank. Each dis- 
cusses Enron’s so-called prepays. 

First is an internal presentation from Enron’s own accounting 
department. It states: “Why Does Enron Enter into Prepays? Off 
balance sheet financing (i.e., generate cash without increasing debt 
load).” That is Enron’s statement of why it enters into prepays: 
“i.e., generate cash without increasing debt load.” 

Then there is an internal email from Chase which has this to say 
about Enron’s prepays: “Enron loves these deals as they are able 
to hide funded debt from their equity analysts because they (at the 
very least) book it as deferred rev[enue] or (better yet) bury it in 
their trading liabilities.” That is what Chase had to say and what 
they knew about these prepays. 

A Citigroup email makes a similar point: “E[nron] gets money 
that gives them c[ash]fiow but does not show up on books as big 
D Debt.” 

And Andersen, of course, knew what was going on. Its internal 
email states: “Enron is continuing to pursue various structures to 
get cash in the door without accounting for it as debt.” 

Now, those are excerpts from just a few of the documents which 
our Subcommittee uncovered that show that Enron’s prepay activ- 
ity was well known to its participants but hidden from everybody 
else. Each knew that Enron’s prepays were designed to manipulate 
its financial statements, not to achieve business objectives. Each 
also knew that Enron was booking prepay proceeds as trading ac- 
tivity instead of loans, even though no trade or sale was ever in- 
tended. Phony prepays produce misleading financial statements. 
And that is what happened here. 

When Enron collapsed and declared bankruptcy in December 
2001, it had about $5 billion in outstanding so-called prepays that 
were virtually unknown to the company’s creditors, investors, and 
business associates. And this disguised debt contributed signifi- 
cantly to the Enron meltdown and the huge loss to Enron’s share- 
holders, the people who depended on that stock for their pensions, 
people who had saved all their life and who had worked hard for 
these investments. The debt was disguised. It contributed to the 
meltdown and to the huge loss to those people. 

Today we are going to shine the light in an area where com- 
plexity has been used to hide the truth. Hopefully we will cut 
through the darkness and place appropriate levels of responsibility 
on those who participated in these schemes. 

[The prepared statement of Senator Levin follows:] 

PREPARED STATEMENT OF SENATOR LEVIN 

Enron was the first in the recent wave of corporate scandals and continues to in- 
struct us on what has gone wrong and what needs to be reformed. Earlier this 
month the Permanent Subcommittee on Investigations released a Subcommittee re- 
port on the role of the Board of Directors in the collapse of Enron. It found that 
the Board had failed in its fiduciary duty to protect Enron shareholders and shares 
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responsibility for Enron’s deceptions and bankruptcy. Today we are looking at finan- 
cial institutions and the role they played in Enron’s collapse. 

It has become common knowledge that Enron engaged in accounting deceptions 
to convince investors, lenders, analysts, and the public that the company was in bet- 
ter financial shape than it really was. In examining the role that financial institu- 
tions played in Enron’s demise, we are focusing on one type of so-called “structured 
finance” transaction Enron referred to as “prepays” and used to obtain billions of 
dollars in financing for Enron without showing any additional debt on its books. I 
think most will conclude after we hear today’s testimony that Enron’s use of these 
prepays to disguise debt was an accounting sham, and to carry out the deceptions 
Enron had the help and knowing assistance of some of the biggest financial institu- 
tions in our country — including JPMorgan Chase and Citigroup. By the way, Enron 
was not the only company using sham prepays in the way it did. Both Chase and 
Citicorp have shopped the prepay structures around, and other banks and other 
companies have engaged in similar transactions. 

Prepays, in concept, are simple and legitimate. They are arrangements in which 
a company is paid in advance to deliver a service or product at a later date. But 
they didn’t stay legitimate with Enron and banks like Chase and Citigroup which 
together began constructing complex, phony prepays that resulted in Enron obtain- 
ing billions of dollars that were in reality undisclosed loans to Enron. There was 
an appearance of a product to be delivered at a later date, but the reality was dif- 
ferent. No product was intended to be delivered; the transaction was in reality a 
loan; and it was artfully dis^ised so no loan would appear on Enron’s books. 

Enron used these so-called prepays to obtain approximately $8 billion in financing 
over about 6 years. On its financial statements, Enron reported the prepays as en- 
ergy trading activity instead of debt, giving the false impression that the money 
from the prepays was part of Enron’s ordinary business activities, instead of the 
loans they really were. 

The purpose of all the complexity was to hide a loan, so it wouldn’t appear as debt 
on Enron’s books. 

This structural deception had a clear purpose. There’s a big difference in the fi- 
nancial world between cash that comes from business activity versus cash that 
comes from a loan, and there is supposed to be a big difference in the accounting 
treatment. Increased business activity can boost a company’s credit rating and stock 
value. In contrast, greater debt levels can lower a company’s credit rating and stock 
value. 

In a few minutes we will hear from the Chief Investigator of the PSI Staff, Robert 
Roach, who will describe the intricacies of how these phony prepays worked for 
Enron. We will then hear from two major credit agencies, Moody’s and Standard 
and Poor’s, who will testify that despite following Enron quite closely, they were un- 
aware of the extent and nature of Enron’s prepays which, had they known of them, 
would have significantly affected Enron’s credit ratings. We will also hear from the 
former Chief Accountant at the SEC, Lynn Turner, about the shady accounting 
Enron used to hide the prepay debt and deceptively increase operational cash flow. 

Then we will hear from JPMorgan Chase and Citigroup who were the biggest par- 
ticipants in Enron’s phony prepay activities. We will hear how the banks arranged 
for Enron to carry out these so-called prepays by using offshore shell companies the 
banks controlled, like Mahonia and Delta Energy, which have no employees and no 
offices, and operate in secrecy jurisdictions that make it tough to uncover or under- 
stand their relationships to the banks behind them. We will also hear how the 
banks acted to limit public disclosure of Enron’s prepay obligations. 

Central to the issues today is evidence indicating that Chase and Citicorp knew 
what Enron was doing, assisted Enron in the deceptions, and profited from their ac- 
tions. Take a look at this chart which contains excerpts taken from internal docu- 
ments at Enron, its auditor, and Chase and Citibank. Each discusses Enron’s so- 
called prepays. 

First is an internal presentation from Enron’s own accounting department. It 
states: “Why Does Enron Enter into Prepays? Off balance sheet financing (i.e., gen- 
erate cash without increasing debt load).” 

Next is an internal email from Chase which has this to say about Enron’s pre- 
pays: “Enron loves these deals as they are able to hide funded debt from their eq- 
uity analysts because they (at the very least) book it as deferred revfenue] or (better 
yet) bury it in their trading liabilities.” 

A Citigroup email makes a similar point: “E[nron] gets money that gives them 
clash] flow but does not show up on books as big D Debt.” 

Andersen of course knew what was going on. Its internal email states: “Enron is 
continuing to pursue various structures to get cash in the door without accounting 
for it as debt.” 
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These are a few of the documents my Subcommittee uncovered that show that the 
Enron’s prepay activity was well-known to its participants, but hidden from every- 
one else. Each knew that Enron’s prepays were designed to manipulate its financial 
statements, not to achieve business objectives. Each also knew that Enron was book- 
ing prepay proceeds as trading activity instead of loans, even though no trade or 
sale was ever intended. Phony prepays produce misleading financial statements. 
That’s what happened here. 

When Enron collapsed and declared bankruptcy on December 2, 2001, it had 
about $5 billion in outstanding so called prepays that were virtually unknown to 
the company’s creditors, investors, and business associates. This disguised debt con- 
tributed significantly to the Enron meltdown and the huge loss to Enron’s share- 
holder. 

Deception piled on deception. There are many who are responsible for the massive 
loss to people relying on pension funds and stock investments. Today we’ll shine the 
light in an area where complexity had been used to hide the truth. Hopefully we’ll 
cut through the darkness and place appropriate level of responsibility on the banks 
who participated in these schemes. 

Senator Levin. Senator Collins. 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. Thank you, Mr. Chairman. 

Today is the second in a series of hearings held by the Perma- 
nent Subcommittee on Investigations into the events that contrib- 
uted to the collapse of the Enron Corporation. More than 6 months 
ago, the Subcommittee embarked on a comprehensive investigation 
of Enron in an effort to gain understanding and insight into what 
appears to have been a colossal failure of virtually every mecha- 
nism that is supposed to provide the checks and balances on which 
the integrity of our capital markets depend. 

I would like to take a moment to praise Senator Levin and the 
dedicated Subcommittee staff on both sides of the aisle who have 
been tireless in their efforts to unravel the complex transactions 
that were purposely designed to confound and confuse. This under- 
taking has been enormous, and I greatly appreciate the diligent 
work that has gone into this investigation. 

The Subcommittee’s first hearing examined the role of Enron’s 
Board of Directors in the company’s collapse and found that the 
Board failed to play its required role as the guardian of the cor- 
poration’s shareholders. The Board’s failures, of course, are only 
part of the story. 

We know now, nearly 8 months after Enron filed for bankruptcy 
protection, that a web of conflicts of interest, accounting impropri- 
eties, high-risk transactions, and the appropriation of corporate as- 
sets by Enron executives contributed to the company’s collapse. 
Today, we will examine the pivotal role of another set of players 
in the Enron story: The financial institutions. 

The Subcommittee’s investigation has revealed that certain fi- 
nancial institutions knowingly participated in, and indeed facili- 
tated, transactions that Enron officials used to disguise debt and, 
thereby, make the company’s financial position appear more robust 
than it actually was. 

Through the use of structured finance vehicles that included a 
series of prepaid forward contracts and related swaps, Enron re- 
ceived billions of dollars in cash. A prepaid forward contract, or 
prepay, is essentially a forward sale agreement in which the buyer 
receives an up-front payment in exchange for a commitment to de- 
liver goods or services in the future. As the Chairman indicated. 
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prepays are perfectly legitimate when used correctly, and they are 
common in the energy industry. When a hona fide prepay is used 
for a genuine business transaction, it is a perfectly legitimate 
means to provide needed cash to the seller and a desired com- 
modity to the buyer. 

However, as was the case with much of what went on at Enron, 
these transactions were neither simple nor as they seemed on the 
surface. Many of the so-called prepays, in fact, were not prepaid 
forward contracts at all. They did not transfer price risk. They did 
not use independent third parties. They were not entered into be- 
cause the purchaser actually wanted oil or gas, nor were their 
terms driven by anything other than a desire to achieve an ac- 
counting end. Instead, they were elaborate circular transactions 
that were designed to disguise what were essentially loans totaling 
billions of dollars. 

The facade of a prepay enabled Enron to misrepresent the cash 
it received as funds obtained from the company’s operations rather 
than from financing. From an accounting standpoint, this is a crit- 
ical distinction. Loans appear on the company’s balance sheet as 
cash from financing or debt. A higher debt load raises questions 
about the company’s borrowing power and ability to generate fu- 
ture profits, and it affects its credit rating. Cash flow from oper- 
ations, on the other hand, enhances the appearance that the com- 
pany is doing more business than it actually is and implies that 
such revenue, because it is from the company’s core operations, is 
likely to continue in future periods. 

Enron wanted these deals to be covered in a shroud of secrecy 
because they knew that they could not stand up to the scrutiny of 
the light of day. Furthermore, they wanted them to be limited to 
as few investors as possible in order to maintain the facade. In fact, 
an internal Enron document explains that the continued use of 
these transactions “is a sensitive topic for both the rating agencies 
and banks and institutional investors. The ability to continue mini- 
mizing disclosure will likely be compromised if transactions con- 
tinue to be syndicated.” 

Maintaining an investment grade rating was vital to Enron. Had 
the rating agencies been privy to the circular nature of these trans- 
actions, they would have considered them to be financing or loans, 
and they would have factored that fact into the ratings. Full disclo- 
sure of Enron’s source of capital might well have resulted in a 
downgrade of its rating. 

Although many banks ultimately invested in these transactions, 
JPMorgan Chase and Citigroup were two of the principal banks in- 
volved. Their deals enabled Enron to keep some $8 billion of debt 
off its balance sheet and, as a result, misrepresent its financial sta- 
tus to the rating agencies and to the investing public. 

JPMorgan Chase and Citigroup are two of the Nation’s most 
prestigious financial institutions. That is why I find their involve- 
ment so shocking. It appears as though they were willing to risk 
their reputations to keep an important client — Enron — happy. They 
participated in crafting the structure of these transactions. They 
used special purpose, offshore vehicles of their own making as the 
“independent” third parties. They clearly understood Enron’s moti- 
vation for wanting to use the prepay structures to hide the true 
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source of the company’s cash flow. This charade led to Enron’s 
never-ending need for more cash in order to pay off previous pre- 
pays, creating a merry-go-round of refinancings at the expense of 
investors. 

While the majority of professionals in corporate America are eth- 
ical people, the public’s faith in corporate integrity and professional 
judgment has been severely compromised by recent corporate scan- 
dals. The markets have been buffeted by both Enron and more re- 
cent revelations of corporate wrongdoing. The resulting crisis of 
confidence is not about the market system but, rather, the informa- 
tion that underpins its very validity, the information about the per- 
formance of companies whose shares are traded by investors 
around the world. 

Some accountants, lawyers, investment bankers, analysts, and 
corporate executives, whose integrity and competence are critical to 
our system of free markets, have directly contributed to this crisis. 
Some have failed in their professional responsibilities and made it 
easier for the direct participants to get away with presenting a 
misleading picture to investors. The question now is how to restore 
trust and confidence in the markets and corporate America. Tough- 
er laws, clearer standards, and sure and swift enforcement are part 
of the answer. 

Fundamentally, however, restoring faith in America’s capital 
markets requires that all the players perform their jobs — not just 
government regulators and prosecutors, but lawyers, accountants, 
investment bankers, market analysts, corporate management, and 
boards — in accordance with the spirit as well as the letter of the 
law. We all share in the responsibility for making our markets op- 
erate as efficiently, transparently, and fairly as possible. It is time 
to stop the practices that are beneficial to a select few and harmful 
to thousands. 

The testimony that we will hear this morning about the role of 
financial institutions in the Enron debacle should yield valuable 
lessons for strengthening our free market enterprise system, for re- 
storing public confidence in our capital markets, and ensuring that 
small investors, in particular, have access to complete and accurate 
information to guide their investment decisions. 

[The prepared statement of Senator Collins follows:] 

PREPARED OPENING STATEMENT OF SENATOR COLLINS 

Today is the second in a series of hearings held hy the Permanent Subcommittee 
on Investigations into the events that contributed to the collapse of the Enron Cor- 
poration. More than six months ago, the Subcommittee embarked on a comprehen- 
sive investigation of Enron in an effort to gain insight and understanding of what 
appears to be a colossal failure of virtually every mechanism that is supposed to 
provide the checks and balances on which the integrity of our capital markets de- 
pend. 

I would like to take a moment to praise Senator Levin and the dedicated Sub- 
committee staff on both sides of the aisle who have been tireless in their efforts to 
unravel complex transactions that were purposefully designed to confound and con- 
fuse. The undertaking has been enormous, and I appreciate all the work that has 
gone into this investigation. 

The Subcommittee’s first hearing examined the role of Enron’s Board of Directors 
in the company’s collapse and found that the board failed to play its required role 
as the guardian of the corporation’s shareholders. The Board’s failures, of course, 
are only part of the story. 

We know now, nearly eight months after Enron filed for bankruptcy protection, 
that a web of conflicts of interest, accounting improprieties, high risk transactions. 
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and appropriation of corporate assets by Enron executives contributed to the com- 
pany’s collapse. Today, we will examine the pivotal role of another set of players 
in the Enron story: The financial institutions. 

The Subcommittee’s investigation has revealed that certain financial institutions 
knowingly participated in, and indeed facilitated, transactions that Enron officials 
used to disguise debt and, thereby, make the company’s financial position appear 
more robust than it actually was. 

Through the use of structured finance vehicles that included a series of prepaid 
forward contracts and related swaps, Enron received billions of dollars in cash. A 
prepaid forward contract, or prepay, is essentially a forward sale agreement in 
which the buyer receives an up-front payment in exchange for a commitment to de- 
liver goods or services in the future. Prepays are commonly used in the energy in- 
dustry. When bona fide prepays are used for genuine business transactions, they are 
a perfectly legitimate means to provide needed cash to the seller and a desired com- 
modity to the buyer. 

However, as was the case with much of what went on at Enron, these trans- 
actions were neither simple nor as they seemed on the surface. Many of the so- 
called prepays, in fact, were not prepaid forward contracts at all. They did not 
transfer price risk. They did not utilize independent third parties. They were not 
entered into because the purchaser actually wanted oil or gas, nor were their terms 
driven by an3dhing other than a desire to achieve an accounting end. Instead, they 
were elaborate circular transactions that were designed to disguise what were es- 
sentially loans totaling billions of dollars. 

While these transaction were incredibly complicated, they essentially boil down to 
the following scenario. Enron entered into a contract with an offshore entity to de- 
liver oil or gas at a date certain in the future in exchange for an up-front cash pay- 
ment. The offshore entity, created by or at the behest of the bank, made the up- 
front pa3mient to Enron with funds provided by the bank. In many cases, no oil or 
gas ever really changed hands. The banks understood up-front what their ultimate 
return would be because they hedged their risk, sometimes with Enron itself. The 
offshore entity supposedly participating as a trading counterparty, in reality, made 
nothing but preset fees, and Enron received an infusion of cash without having to 
disclose it as a loan on its balance sheet. 

The facade of a prepay enabled Enron to misrepresent the cash it received as 
funds obtained from the company’s operations rather than from financing. Erom an 
accounting standpoint, this is a critical distinction. Loans appear on a company’s 
balance sheet as cash from financing or debt. A higher debt load raises questions 
about a company’s borrowing power and ability to generate future profits and affects 
its credit rating. Cash flow from operations, however, enhances the appearance that 
the company is doing more business that it actually is and implies that such rev- 
enue, because it is from the company’s core operations, is likely to continue in future 
periods. 

Enron wanted these deals to be covered in a shroud of secrecy because they knew 
they could not stand up to scrutiny in the light of day. Furthermore, they wanted 
them to be limited to as few investors as possible in order to maintain the facade. 
In fact, an internal Enron document explains that the continued use of these trans- 
actions “is a sensitive topic for both the rating agencies and banks/institutional in- 
vestors. The ability to continue minimizing disclosure will likely be compromised if 
transactions continue to be syndicated.” 

Maintaining an investment grade rating was vital to Enron. Had the rating agen- 
cies been privy to the circular nature of the transactions, they would have consid- 
ered them to be financing or loans, and they would have factored that into their 
ratings. Full disclosure of Enron’s source of capital might well have resulted in a 
downgrade of its rating. 

Although many banks ultimately invested in these transactions, JPMorgan Chase 
and Citigroup were two of the principal banks involved. Their deals, known as 
Mahonia and Yosemite, respectively, enabled Enron to keep eight billion dollars off 
its balance sheet and, as a result, misrepresent its financial status to the rating 
agencies and the investing public. 

JPMorgan Chase and Citigroup are two of the nation’s most prestigious financial 
institutions. Yet, it appears as though they were willing to risk their reputations 
to keep Enron, an important client, happy. They participated in crafting the struc- 
ture of these transactions. They used special purpose, off shore vehicles of their own 
making as the “independent” third parties. They clearly understood Enron’s motiva- 
tion for wanting to use the prepay structures to hide the true source of the com- 
pany’s cash flow. This prepay charade led to Enron’s never-ending need for more 
cash in order to pay off previous prepays, creating a merry-go-round of refinancings 
at the expense of investors. 
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While the majority of professionals in corporate America are ethical people, the 
public’s faith in corporate integrity and professional judgment has been severely 
compromised by recent corporate scandals. The markets have been buffeted by both 
Enron and more recent revelations of corporate wrong doing. The resulting crisis of 
confidence is not about the market system but rather the information that under- 
pins its very validity, the information about the performance of companies whose 
shares are traded by investors around the world. 

Some accountants, lawyers, investment bankers, analysts, and corporate execu- 
tives, whose integrity and competence are critical to our system of free markets, 
have directly contributed to this crisis. Some have failed in their professional re- 
sponsibilities and made it easier for the direct participants to get away with pre- 
senting a misleading picture to investors. The question now is how to restore trust 
and confidence in the markets and corporate America. Tougher laws, clearer stand- 
ards, and swift and sure enforcement are part of the answer. 

Fundamentally, however, restoring faith in America’s capital markets requires 
that all the players do their jobs-not just government regulators and prosecutors but 
lawyers, accountants, investment bankers, market analysts, corporate management 
and boards-in accordance with the spirit, not merely the letter, of the law. We all 
share in the responsibility for making our markets operate as efficiently, trans- 
parently and fairly as possible. It is time to stop practices that are beneficial to a 
select few and harmful to thousands. 

The testimony we will hear this morning about the role of financial institutions 
should provide some answers, and should yield valuable lessons for strengthening 
our free enterprise system, restoring public confidence in our capital markets, and 
ensuring that small investors, in particular, have access to complete and accurate 
information to guide their investment decisions. 

Senator Levin. Thank you very much, Senator Collins. Senator 
Lieherman. 

OPENING STATEMENT OF SENATOR LIEBERMAN 

Senator Lieberman. Thanks, Mr. Chairman. I thank you and 
Senator Collins and your staffs, the staff of the Permanent Sub- 
committee on Investigations, for your continuing inquiry into the 
workings of the Enron Corporation and specifically for the meticu- 
lous work that you have done in preparing for this hearing, which 
I think is some of the most significant work that this Permanent 
Subcommittee on Investigations has ever done, and the history of 
this Subcommittee is already a proud one. 

The work that you have done and the opening statements that 
you. Senator Levin, and Senator Collins have given amount to a 
shocking indictment of the great companies that were involved here 
and a profoundly unsettling picture of the way in which good peo- 
ple at the top of America’s economy did some very bad things that 
have now brought our economy to a very unsettled state and great- 
ly diminished the wealth and security of millions of people, includ- 
ing millions of middle-class Americans who came into the stock 
market over the last decade. 

Today, you focus on an aspect of Enron’s activities that has not 
received much attention, and that is the role of some of the Na- 
tion’s — indeed the world’s — largest financial institutions. To feed 
Enron’s need for cash without appearing to incur debt on its bal- 
ance sheet, the banks apparently created complex transactions that 
disguise their true nature and ultimately the true nature of 
Enron’s financial condition. 

Enron’s lenders apparently even convinced a number of the Na- 
tion’s largest insurance companies to provide performance bonds 
covering the risk of Enron’s default. 

As one judge put it in a case brought against Enron’s insurance 
companies who were balking at paying off these bonds, and I quote. 
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“Taken together, then, these arrangements now appear to he noth- 
ing but a disguised loan,” end of the quote from a judge. 

In Connecticut, Enron worked out a strikingly similar deal with 
the Connecticut Resources Recovery Authority where a $220 mil- 
lion investment loan to Enron was disguised as a series of energy 
transactions in which no energy was actually transferred to Enron. 
The result, in a chain of reactions, has been extraordinary in- 
creases in fees for municipalities throughout the area served by the 
Connecticut Resources Recovery Authority. 

Mr. Chairman, all of these transactions are deeply troubling. 
They are added evidence that the behavior exhibited by top Enron 
officials was not limited to a single company. Remember in Decem- 
ber when Enron declared bankruptcy and collapsed, we were told 
that its problems were not systemic. We were told that Enron was 
a single bad apple in a barrel of otherwise good fruit. Now we know 
better. We know not only that there were other bad apples in that 
barrel of corporate America, but that in order for many of Enron’s 
deceptions to occur, Enron needed partners, companies that would 
agree to be on the other side of questionable trades and trans- 
actions. 

So the cancer of corporate greed and deceit spread. In the case 
of billions of dollars of disguised loans, Enron’s partners were the 
world’s largest financial institutions — institutions with proud and 
respected names. 

Now, I don’t know whether disguising loans as commodity con- 
tracts is illegal, but I do know that it allowed Enron to run rough- 
shod over what is supposed to be the hallmark of our securities 
markets, and that is, individual and corporate investors’ access to 
accurate information about the financial health of publicly traded 
companies. Enron and its financial partners seem to have designed 
these transactions, that the Subcommittee has investigated and 
will illuminate today, explicitly to thwart that ideal. 

Sadly, millions of average investors are painfully aware of the 
consequences of making decisions based on untruthful or inac- 
curate information, and today’s hearings give us one more example 
of how people at the top of America’s economy betrayed the great 
American middle class which put its hope in the markets and how 
important it is for us to act together through government and 
through the private sector to restore investor confidence. 

As Senator Levin and Senator Collins particularly said, we 
should, and I believe will, adopt tough new laws to punish and 
deter such corporate greed and malfeasance. Business organiza- 
tions such as the stock exchanges should and are acting construc- 
tively and progressively to adopt measures of self-regulation and 
self-policing. But I must say, Mr. Chairman, as I prepared for this 
hearing today and was struck at how, again, good people were 
drawn into bad practices, in the end we all have to acknowledge 
that the law cannot be everywhere and that business self-regula- 
tion, stock exchange rules cannot be everywhere; that ultimately, 
particularly in a democracy, many of the most critical decisions are 
made in the privacy of one’s own conscience. 

And if I may veer from where one normally goes at these hear- 
ings, I was thinking, in reading the record for the hearing today, 
of something I once learned that was written in the Talmud, which 
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is that in the hour when our own lives are over and individuals are 
brought before the heavenly court, four questions will be asked, so 
the rabbis tell us. And the first, amazingly, is: Did you conduct 
your business affairs honestly? Not, did you believe in God? Did 
you follow all the particular rituals of your faith? But, did you con- 
duct your business affairs honestly? Because it is in conduct that 
we ultimately reflect the extent to which we have embraced a set 
of values. 

The other thing I remember having studied once is that of all the 
metaphorical crowns that one may earn in life, the most important 
is the crown of a good name. And we have here some corporations 
that have earned very good names that apparently by the action 
of individual people in them have sullied those good names. 

Senator Levin, Senator Collins, I again commend you and your 
staff for conducting this extraordinary investigation, for bringing to 
light the facts that will be revealed today, and in that sense for 
crying out to those who hold power within America’s economy to re- 
member what the facts of your investigation show so clearly that 
too many forgot, which is, if I may paraphrase from the Bible; Man, 
people do not live by quarterly earnings reports alone. 

I thank you, Mr. Chairman. 

Senator Levin. Thank you. Senator Lieberman. 

Senator Thompson, let me call on you, but first let me thank you 
and Senator Collins. Your staff has been part of a truly dedicated 
team of staffers which has brought us to this point, and I think it 
really represents the best in us as Senators that we and our staffs 
work this closely together on such a very complex kind of an inves- 
tigation involving literally millions of pages that have to be re- 
viewed. And I want to thank you both for the staff work that has 
been so dedicated. 

OPENING STATEMENT OF SENATOR THOMPSON 

Senator Thompson. Thank you, Mr. Chairman. I could not agree 
with you more about the work of the staff. I was very pleased to 
see Gary Brown from Nashville, whom I have known since before 
he became a lawyer, come up and assist in this, and he and Mr. 
Roach have worked very well together. 

This document that these gentlemen have produced is really re- 
markable. I would hope that everyone would have the opportunity 
to see not only Mr. Roach’s statement today but the document that 
I believe is attached to it or is an exhibit that will be a public 
record. It is indeed detailed and complex. 

As you know. Senator Lieberman, I have been spending a little 
time on homeland security and a few other things, but as I got into 
this very recently, I was very surprised at what I saw. I usually 
like to wait until the evidence is in before I make too many com- 
ments. But I think the comments in this case are right on, from 
all you can tell from the record and actually hearing from both 
sides. 

And I come away with the feeling that our checks and balances 
have let us down. We have checks and balances not only in govern- 
ment but in our private sector, in our free economy. And we expect 
auditors, lawyers, raters, and bankers to deal in certain ways; oth- 
erwise, bad things happen. And we have certainly seen a lot of bad 
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things happen. But, unfortunately, the lessons we learned at our 
mama’s knees about the overwhelming power of money sometime 
turned out to be true. These investment bankers are making hun- 
dreds of millions of dollars in fees to set up these deals and pay 
themselves back in many cases. They are the ones who receive the 
money in many cases. 

So the transactions are very complicated, but the motivations are 
not, unfortunately. Apparently what the average person, anyway, 
and I assume even the average sophisticated institutional investor 
would assume was debt magically turned out to appear to be cash 
flow from business. And instead of the debt-to-capital ratio going 
up, it went down, the company, therefore, appearing to be in better 
shape than it was. 

I understand that we will hear testimony that everybody did it, 
that, oh, Enron fooled us again. They have to be the smartest peo- 
ple in the world because they fool the smartest people in the world, 
apparently, consistently over a period of years, while those smart 
people were, of course, making many millions of dollars off of being 
fooled. But perhaps everybody did it, perhaps the securities fraud 
laws tolerate it, but I venture to say we will have an opportunity 
to find out. It is not this body’s job, but I venture to say that we 
will have an opportunity to find out whether or not the securities 
fraud laws encompass these sorts of activities and tolerate it. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you. Senator Thompson. Senator Bunning. 

OPENING STATEMENT OF SENATOR BUNNING 

Senator Bunning. Thank you, Mr. Chairman. I appreciate you 
calling this hearing today and all the work that has gone on by 
staff to prepare this unbelievable document that we have in front 
of us. 

Enron’s collapse earlier this year signaled the beginning of a cri- 
sis in confidence in this country that continues to have a lasting 
effect and is still going on. One of the largest accounting firms is 
in ruins. Brokerage firms are under suspicion. And Congress has 
spent a lot of its time this year trying to figure out what we can 
do to prevent another crisis like this. 

Unfortunately, it is clear that Enron was not alone in the shady 
financial dealings. Investors have been burned more than once this 
year with companies, including WorldCom and Global Crossing, 
using questionable accounting practices in business transactions. 
Americans across this country are watching their savings and their 
pensions dwindle, and many now question the validity of financial 
statements, the independence of financial advisors, and the ability 
of boards of directors to provide proper oversight. 

Personally, I believe it might take a while for average Americans 
to feel good about putting fiieir money back into any part of the 
stock market, and I can’t blame them. Company after company, 
over 1,000 to be exact, have restated their earnings, and all of the 
major markets reflect that by being in the tank. We are facing a 
crisis, and I hope that the accounting bill we recently passed will 
restore at least some of the confidence in the markets. 

There is certainly enough blame to go around from Wall Street 
analysts to credit rating agencies to Enron executives. Too many 
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people dropped the ball or looked the other way when dealing with 
Enron, and now we are all paying for it. 

As for today’s hearings, I look forward to learning more about 
Enron’s use of prepays, especially with some of the companies that 
helped them in this endeavor. I am particularly interested in hear- 
ing from these companies what they plan to do in the future to 
make sure it is not easy for companies like Citicorp and Chase, 
JPMorgan Chase, to use and manipulate the markets by the use 
of the vehicles that they did to enhance the cash flow of Enron. 

Thank you, Mr. Chairman. I am looking forward to the testi- 
mony. 

Senator Levin. Thank you. 

I want to also thank and single out Senator Lieberman, who is 
the Chairman of the full Committee, for the strong support that he 
has personally given to this investigation and helping us to do 
what we needed to do to review the massive materials that we had 
to review, and also for his very powerful and eloquent opening 
statement. 

Let me now introduce our first panel of witnesses this morning. 
At the witness table are Robert Roach, a Counsel and Chief Inves- 
tigator of the Permanent Subcommittee on Investigations. Bob has 
been with the Subcommittee for the last 5 years as a valued mem- 
ber of my staff on the Subcommittee. He is accompanied by Gary 
Brown, Special Counsel for Senator Thompson on the Minority 
staff of the Committee. That is the full Committee on Govern- 
mental Affairs. 

Gary Brown and Bob Roach represent a very dedicated team of 
staffers working together on this Enron investigation for many, 
many months. We look forward to hearing their analysis of their 
investigation of the role of financial institutions in Enron’s collapse. 

Pursuant to Rule VI, all witnesses who testify before the Sub- 
committee are required to be sworn, and at this time I would ask 
the witnesses to please stand and raise your right hand. Do you 
swear that the testimony that you give before the Subcommittee 
this morning will be the truth, the whole truth, and nothing but 
the truth, so help you, God? 

Mr. Roach. I do. 

Mr. Brown. I do. 

Senator Levin. We will be using a timing system today, and 
about 1 minute before the red light comes on, you will see the light 
change from green to yellow, which will then give you an oppor- 
tunity to conclude your remarks. And your written testimony will 
be printed in the record in its entirety, but we ask that you limit 
your oral testimony to no more than 10 minutes. 

Mr. Roach. 
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TESTIMONY OF ROBERT L. ROACH/ COUNSEL AND CHIEF IN- 
VESTIGATOR, PERMANENT SUBCOMMITTEE ON INVESTIGA- 
TIONS; ACCOMPANIED BY GARY M. BROWN, SPECIAL COUN- 
SEL, COMMITTEE ON GOVERNMENTAL AFFAIRS 

Mr. Roach. Mr. Chairman, Ranking Member Collins, Members 
of the Subcommittee, good morning. Earlier this year. Chairman 
Levin directed the Subcommittee staff to investigate the role of fi- 
nancial institutions in Enron’s collapse. The Subcommittee staff — 
both Democratic and Republican — have worked for the past 7 
months on a bipartisan basis to conduct this investigation. We have 
worked together to review over a million pages of documents and 
interviewed dozens of witnesses from Enron, Andersen, other ac- 
counting firms, credit rating agencies, and a host of financial insti- 
tutions. 

Numerous major financial institutions, both here and abroad, en- 
gaged in extensive and complex financial transactions with Enron. 
The evidence we reviewed showed that, in some cases, the financial 
institutions were aware that Enron was using questionable ac- 
counting. Some financial institutions not only Imew, they actively 
aided Enron in return for fees and favorable consideration in other 
business dealings. The evidence indicates that Enron would not 
have been able to engage in the extent of the accounting deceptions 
it did, involving billions of dollars, were it not for the active partici- 
pation of major financial institutions willing to go along with and 
even expand upon Enron’s activities. The evidence also indicates 
that at least in one case these financial institutions knowingly al- 
lowed investors to rely on Enron financial statements that they 
knew or should have known were misleading. 

Our investigation, among other things, focused on one financing 
vehicle known as a “prepay.” A prepay is commonly thought of as 
an arrangement in which one party pays in advance for a service 
or product to be delivered at a later date. Companies use prepays 
to receive money up front for services to be rendered in the future. 

Enron constructed elaborate, multiparty commodity trades that 
they called prepays in order to book the proceeds from prepays as 
cash flow from operations. But when all the bells and whistles are 
stripped away, the basic transaction fails as a prepay, and what re- 
mains is a loan to Enron using an investment bank and an obliga- 
tion on Enron’s part to repay the principal plus interest. With that 
being true, the proceeds of the so-called prepay transaction should 
have been booked as debt and not as cash flow from operations. 

Now let me describe in general terms why the prepays came 
about and how they worked. Mr. Chairman, with your permission, 
one of my colleagues will draw this transaction as I describe it. 

Now, first of all, Enron needed more cash flow to show that it 
could handle its growing debt. One way to address this is for Enron 
to go and get a loan from a bank such as Citi or Chase. But that 
would add to its debt load, compounding its problem rather than 
solving it. 

Now, Enron was a merchant energy company. It could engage in 
trades, and the cash from this type of activity would be accounted 


^The prepared statement of Mr. Roach with attachments appears in the Appendix on page 
215 . 
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for as trading from business operations. However, if Enron and 
Chase entered into a trade of a commodity such as gas or oil, both 
parties would be at risk of losing money, depending on the change 
in value of the oil or gas. And that would be unacceptable to both 
Chase and Enron in this situation because the objective was to get 
a fixed amount of cash to Enron, and Chase wanted to be sure it 
would get its money back with some interest. 

So to protect themselves from this uncertainty. Chase and Enron 
would enter into a second transaction, exactly opposite to the first, 
which would mitigate or eliminate that price risk. And this is a 
hedge. 

Now, the only problem with this strategy is that these parallel 
transactions that you see over there cannot be accounted for as 
legitimate trading activity and would be obvious to auditors. So to 
help Enron out with its problems. Chase inserted into the trade 
one of its shell corporations, Mahonia, to engage in a series of 
trades between three supposedly independent parties. 

Now, the trades between each party in the triangle were de- 
signed to perfectly offset each other so there would be no price risk. 
And this is the basic model of what has come to be called “the 
Enron prepay.” Chase forwards a lump sum of money to Mahonia. 
Mahonia forwards the money to Enron. Enron sends regular deliv- 
eries of a commodity, generally oil or gas, back to Mahonia, and 
Mahonia sends it on to Chase. 

Now, the advance of cash from Chase and then the advance of 
cash from Mahonia to Enron is booked as a trading activity by 
Enron rather than a loan, and the proceeds — that is the cash it re- 
ceives — is booked as cash flow from operations rather than as cash 
flow from financing. 

The transactions are worked out in advance by all the parties so 
that they yield a steady and predictable flow of cash from Enron 
to Chase, just like a loan repayment. Interest is embedded in the 
repayment schedule, and in the communications we have seen, the 
payments are referred to as amortization payments. 

The net result is that on the surface this transaction appears to 
be a series of arm’s-length trades among independent entities. 
However, it is really a set of integrated, prearranged trades that 
wash each other out, except for the movement of funds from Chase 
to Mahonia to Enron and eventually back to Chase with some in- 
terest payments included. 

Now, this is a simplified version of what really went on. Actually, 
the transactions look more like the charts that we have prepared 
for the Citi and Chase transactions. I am not going to go into those 
right now. I think they will be discussed a little later, but that is 
what they look like. And these transactions fail as legitimate 
trades for a number of reasons. 

Senator Levin. Mr. Roach, let me interrupt you just for one sec- 
ond. I have had a brief consultation here, and you can take longer 
than 10 minutes. We are going to withhold many of the questions 
so that you will have more time for your presentation. 

Mr. Roach. Thank you, Mr. Chairman. 

In order for transactions like the ones used by Enron and the 
financial institutions to be legitimately booked as cash flow from 
operations and not debt, four elements had to be present: One, the 
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three parties had to be independent; two, the trades among the 
three parties could not be linked; three, the trades had to contain 
price risk; and, four, there had to be a legitimate business reason 
for the trades. 

The Enron-type prepays we examined failed on all accounts: Two 
of the three parties in the Enron trades were related — the banks 
and their offshore special purpose entities which the banks estab- 
lished and controlled; the trades among the parties were linked — 
contracts associated with the trades were designed so that a de- 
fault in one trade affected the other trades; there was no price 
risk — except for fees and interest payments, the final impact of the 
trades was a wash; neither the banks nor the banks’ special pur- 
pose entities had a legitimate business reason for purchasing the 
commodities used in these trades. 

Enron used these so-called prepay transactions to obtain more 
than $8 billion in financing over approximately 6 years, including 
$3.7 billion from 12 transactions with Chase and $4.8 billion from 
14 transactions with Citigroup. This $8 billion figure is a conserv- 
ative estimate for the 6-year period based on the documents we 
were able to review. The full amount since Enron began using pre- 
pays around 1992 may be much larger. 

Now, accounting for prepay proceeds as cash flow from oper- 
ations rather than cash from financing gave the impression that 
the money from the prepays was part of Enron’s ordinary business 
activities and not debt. Moreover, the Subcommittee has learned 
that Enron was simultaneously treating the prepay transactions as 
loans on its tax returns in order to claim the interest expense as 
a business deduction. 

Enron’s practice of using prepay transactions to understate debt 
and overstate cash flow from operations made its financial state- 
ment look much stronger. That, in turn, helped Enron maintain its 
investment grade credit rating and support, even boost, its share 
price. 

Now, the Subcommittee has done an analysis of what Enron’s fi- 
nancial statements would have looked like had it accurately re- 
corded the prepay transactions as debt. Please look at this chart 
which is marked as Exhibit 104 ^ in the exhibit books. The chart 
shows key figures from Enron’s year 2000 financial statements, the 
last audited financial statements that the company filed with the 
Securities and Exchange Commission. The financial statements 
showed that Enron had total debt in 2000 of about $10 billion, and 
funds flow from operations in the range of $3.2 billion. 

Now, we know from Enron board presentations that at the end 
of 2000, Enron had about $4 billion in outstanding financing from 
its so-called prepays. And as you can see from the chart, if Enron 
had properly accounted for these transactions, its total debt would 
have increased by about 40 percent to $14 billion, and its fund 
flows from operation would have dropped by almost 50 percent to 
$1.7 billion. These are dramatic changes. 

Now, the impact on Enron’s key credit ratios would also have 
been significant. These credit ratios are the ratios that financial 
analysts typically use to evaluate a company’s financial health. 


^Exhibit No. 104 appears in the Appendix on page 355. 
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Again, looking at the chart, with the inclusion of prepays as debt, 
Enron’s debt-to-equity ratio would have risen from about 69 per- 
cent to about 96 percent. Its debt-to-total-capital ratio would have 
risen from 40 percent to 49 percent, and its fund flow interest cov- 
erage, a key measure of a company’s ability to meet its financing 
obligations, would have dropped by almost half, from $4.07 to $2.37 
billion. Now, the credit rating agencies testifying in the next panel 
will discuss the significant effect these numbers would have had on 
Enron’s credit rating. 

Any credit rating downgrade would have had serious con- 
sequences for Enron, including raising its borrowing costs, limiting 
the investors who could buy the company’s bonds, weakening its 
trading status, and possibly triggering certain demand debt repay- 
ments at off-balance sheet entities affiliated with the company. 
Enron was acutely aware of the importance of its credit rating and 
its financial ratios. 

Now, the Subcommittee staff has additional analysis regarding 
the financial impact that would have resulted if Enron had accu- 
rately reflected its prepay proceeds as debt, including drops in the 
company’s enterprise value and a significant drop in its implied 
share price. In the interest of time, however, I will submit that 
analysis for the record and answer any questions you may have 
about it. I would also ask that the other appendices to my state- 
ment be included in the Subcommittee’s hearing record. 

Senator Levin. They will be made part of the record. 

Mr. Roach. Now, Enron was able to book prepay proceeds as 
cash flow from commodity trades rather than cash flow from loans 
only with the assistance of the financial institutions. The banks 
provided the funding for the prepays, participated in the required 
complex commodity trades, and allowed Enron to use their offshore 
entities that they controlled as sham trading partners, for the ex- 
plicit purpose of allowing Enron to disguise its multi-million-dollar 
loans as trading activity. 

Internal communications show that it was common knowledge 
among Enron, Chase, and Citigroup employees that the prepays 
were designed to achieve accounting, not business, objectives and 
that Enron was booking the prepay proceeds as trading activity 
rather than debt. The evidence indicates that Chase and Citigroup 
not only understood Enron’s accounting goal, but designed and im- 
plemented the financial structures to help Enron achieve its objec- 
tives. Moreover, they accepted and followed Enron’s desire to keep 
the nature of these transactions confidential. 

By design and intent, the prepays as structured by Enron and 
the financial institutions made it impossible for investors, analysts, 
and other financial institutions to uncover the true level of Enron’s 
indebtedness. 

And the financial institutions marketed these structures to other 
potential clients. Chase developed a pitch book to sell other compa- 
nies on Enron-style prepays. The pitch book describes the trans- 
actions as “balance sheet ‘friendly.’” It also sets out in general 
terms Chase’s use of Mahonia in structuring the trades and clearly 
explains that the trades are orchestrated to work together. This ex- 
planation of the deliberate packaging of the trades flatly con- 
tradicts claims that the trades are independent and unrelated. 
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Chase apparently entered into Enron-style prepays with seven 
companies in addition to Enron. 

Citigroup also developed a presentation to sell companies on 
Enron-style prepays, promoting, in particular, the Yosemite struc- 
ture it had developed to raise money for the prepays from third- 
party investors without explicitly informing them of the trans- 
actions. And you can see — well, we had a copy of the Yosemite 
structure up earlier. The Citi presentation boasts that the struc- 
ture “[ejxpands capability to raise non-debt financing and . . . im- 
prove cash flows from operations” and “[ejliminates the need for 
Capital Market disclosure, keeping structure mechanics private.” 
Citi sold its prepay structure to two other companies and shopped 
the Yosemite structure to 14 other companies. 

This shows that Enron is not the only company obtaining loans 
disguised as commodity trades and recording cash flows from oper- 
ations instead of from financing. Major financial institutions are 
knowingly assisting and even promoting such transactions, which 
would not be possible without their willingness to provide the 
funds, the paperwork, and a sham offshore trading partner. 

Thank you. Mr. Brown and I would be happy to answer any 
questions you may have at this time. 

Senator Levin. Thank you. I do not have any questions. Your 
statement is very thorough and clear analysis, and I will see if any 
of my colleagues have questions. 

Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. I only have a couple 
of questions, but I, too, want to join in complimenting the staff for 
its hard work and the excellent presentation as well as the invalu- 
able assistance that we have received from Mr. Brown. 

Mr. Roach, as you indicated, one requirement of a legitimate pre- 
pay is that there has to be a legitimate business purpose for the 
transaction. During the course of the investigation, were you ever 
made aware of a particular need that either of these banks had for 
oil or gas, or was the nature of the commodity involved essentially 
not relevant from the banks’ perspective? 

Mr. Roach. With respect to these particular trades, it was irrele- 
vant. 

Senator Collins. So this was not a case where there was a le- 
gitimate need for the commodity by the bank; is that correct? 

Mr. Roach. That is correct. 

Senator Collins. Mr. Brown, you have a great deal of experience 
with securities laws and I would like to ask you to comment on an 
issue that was not touched on in Mr. Roach’s testimony. Do you be- 
lieve that securities laws might be implicated in some of these pre- 
pay transactions, and specifically I would like you to comment on 
how the term “fraud on the market” might apply in the context of 
what we are hearing about. 

Mr. Brown. Well, as far as implication of securities laws, sure, 
they’re implicated in the mere sale of the Yosemite notes, for exam- 
ple. The sale of the Yosemite notes implicates the securities laws 
since those are obviously securities. And so an issue that naturally 
arises there is whether or not the investors who bought those notes 
received truthful and accurate information, not misleading infer- 
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mation, in terms of the offering memorandum and any presen- 
tations that were made to them. 

The term “fraud on the market” is a term that comes up in what 
you see in some of these securities class actions, where, quite 
frankly in a situation like Enron, over a period of time the com- 
pany’s stock price is supported in the marketplace by what is false 
and misleading information but the public doesn’t yet know about 
it. When that becomes known, then the market price drops, and so 
people who buy stock during that time period have been defrauded. 
How that can be implicated in a situation like this is whether or 
not any persons who are actively engaged in assisting the company 
in misstating its public financial statements, whether or not those 
people can be determined to be engaged in securities fraud and ei- 
ther prosecuted or held civilly liable. So that’s how those would op- 
erate. 

Senator Collins. Thank you, Mr. Chairman. 

Senator Levin. Thank you. Senator Collins. Senator Lieberman. 

Senator Lieberman. Thanks, Mr. Chairman. 

And again, thanks to both of you for extraordinary work. Two 
quick questions. 

Mr. Roach, this one picks up on what Senator Collins asked. The 
charts that you gave us showed a trail of commodity transactions, 
in your case, oil. Obviously, no oil actually changed hands here; is 
that correct? 

Mr. Roach. Well, Senator, there was at times what they would 
call physical transfer, but it was really simply a transferred title. 

Senator Lieberman. And ultimately, the paper went in a circle; 
am I right? 

Mr. Roach. Yes, sir, most of the time it went into a circle, went 
through a circle. 

Senator Lieberman. So that it came back to where it started, 
without any other immediate effect, at least regarding the com- 
modity. 

Mr. Roach. That’s right. On most occasions that’s what hap- 
pened. 

Senator Lieberman. Just to the best of your knowledge, are the 
financial institutions with which Enron entered into these trades, 
generally in the business of buying and selling commodities? 

Mr. Roach. That gets a little bit beyond my ken. But I can com- 
ment on this, that these are financial institutions which engage in 
all kinds of commodity transactions, and so they do have busi- 
nesses which do engage in the trading of oil and gas. But this is 
a bit different when they sit down and prearrange it all in advance. 

Senator Lieberman. And prearrange it with the third party in- 
volved being a corporation that they themselves set up. In other 
words, Enron, financial institution, and the third party is of their 
own creation. 

Mr. Roach. The bank’s creation, that’s correct. 

Senator Lieberman. Mr. Roach, the financial institutions, as I 
have seen the press coverage of this leading up to today, argue, and 
I presume they will today, that these prepaid agreements are often- 
used financing mechanisms and that there is nothing inherently 
wrong with using them, either in general or in the specific case of 
Enron. In addition, the financial institutions argue that it is not 
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their responsibility to make sure that their clients such as Enron 
properly account for and report such transactions. 

I wanted to ask you now whether it is your conclusion, based on 
the investigation that you and your colleagues have done, that the 
financial institutions involved here did in fact know how Enron in- 
tended to use these transactions, and in that sense that they aided 
and abetted Enron’s intent to mislead investors and credit rating 
agencies? 

Mr. Roach. Unquestionably. The documents that we have re- 
viewed show that the financial institutions clearly understood what 
Enron’s objective was in engaging in these transactions. 

Senator Lieberman. Thank you, gentlemen. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you very much. Senator Thompson. 

Senator Thompson. Thank you very much. 

Gentlemen, thank you very much for the work you have done 
here. It is extremely complex for most of us, but I think you have 
synthesized it as well as anybody could, and I recommend these ex- 
hibits for those who understand these issues and want to know 
more about how these things work. 

As I look through here, it looks like there are two basic issues 
or two basic problems. One has to do with the use of these forward 
contracts that you have described, which basically turn liabilities 
into cash flow and affects the debt equity ratio. But then there is 
another set of issues, it seems to me, where you take issue with 
the fact that these investment bankers put out offering memos, 
prospectuses, to investors in order to sell these instruments to — I 
guess they are all qualified institutional investors. Let us take Yo- 
semite, for example. There is apparently, from looking at your doc- 
uments, the prospectus did not include substantial debt that should 
have been included in that prospectus. Was this debt based on 
these contracts that we have been talking about? How do those two 
issues interrelate? 

Mr. Brown. It is a couple of things. There is an issue whether 
there should have been some additional supplemental disclosure 
about what had been identified as off-balance sheet debt and 
whether or not that would have been important to the investors 
purchasing the notes. 

The second aspect of that is whether Enron’s overall 
financials 

Senator Thompson. Excuse me. Before you get off that. When 
you say “off-balance sheet debt,” what are we talking about there? 

Mr. Brown. Well, there were — well, some things like — we’ve all 
read about and seen — Jedi, Chewco, and then there was an 
analysis done by one of the investment banks, and they’ve subse- 
quently corrected a portion of it, but what they refer to as off-bal- 
ance sheet or non-debt structures, that it would be very difficult for 
someone to pick up and know about, which would affect the debt- 
to-capital ratio and other key financial ratios relied upon by the 
credit rating agencies. 

Senator Thompson. So there was an issue as to how that cat- 
egory of item should be reported. 

Mr. Brown. Right. 

Senator Thompson. Go ahead. 
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Mr. Brown. The second aspect of it is what has been alluded to 
I guess in several of the Senators’ statements and also in Mr. 
Roach’s testimony, and that is just the overall effect of these pre- 
pays on Enron’s financial condition in general. I think it is inter- 
esting to note that when Enron failed last fall, the big news at that 
point was over a 3V2-year period, approximately $2.5 billion of debt 
was put back on the books. 

Well, here you are talking about transactions that put $2.5 bil- 
lion of debt — but not classified as debt — on the books, in a year. 

Senator Thompson. Are these the prepaid contracts? 

Mr. Brown. Right. And so there is the issue of whether or not 
Enron’s financial statements, as a whole, which were incorporated 
into these offerings, were rendered false or misleading by the char- 
acterization of these transactions as trading liabilities as opposed 
to debt, and cash flow from operations as opposed to cash flow from 
financing. Now, when Mr. Turner testifies in a little while, he will 
be much more qualified than I to tell you about the implications 
of those characterizations. 

But suffice to say that technically you’ll hear some technical com- 
pliance with Generally Accepted Accounting Principles (GAAP) 
does not mean that the financial statements or the document is 
nevertheless not false and misleading, and there’s law to that ef- 
fect. 

Senator Thompson. So breaking it down in the simplest terms, 
when the prospectus went out, it did not include some of these 
items that you were talking about that at least arguably should 
have been disclosed as Enron debt; is that correct? 

Mr. Brown. Right. And again, whether or not the characteriza- 
tion of the debt recordation, characterization of the cash flow, the 
known use of the proceeds of the transaction to fund or prepay 
other items like that, whether or not that would have been impor- 
tant disclosure in the offering memorandum. 

Senator Thompson. Well, I think we know what the institutional 
investors say about that or are going to say about that. They clear- 
ly say that that would have been important to them. If that is im- 
portant to them, it would have had some impact on their decision 
to invest. 

Do you know whether or not these mortgage bankers actively 
sought to keep from disclosing, keep those items from being 
known? 

Mr. Brown. I believe there are some emails which indicate that 
when questions started to be raised about what assets are in the 
trust, the order comes down, I think, as to shut it down, or “Let’s 
shut this down to keep people from asking about it.” 

Now, inherently, in fairness, there’s nothing wrong with struc- 
tured finance that includes a blind pool trust. There’s nothing 
wrong with that. It’s just when you combine it with all these other 
things that you raise potential questions about whether or not 
there would have been appropriate supplemental disclosure and 
whatnot. 

Senator Thompson. Such as a three-party deal that was not at 
arm’s length, an offshore company that had no business purpose 
other than to create the booking entry that was created, that sort 
of thing? 
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Mr. Brown. Yes, sir. 

Senator Thompson. Thank you, Mr. Chairman. 

Senator Levin. Thank you. 

Following the early bird rule. Senator Banning. 

Senator Bunning. Thank you, Mr. Chairman. 

I would like to ask Mr. Roach, how does Arthur Andersen fit into 
how these prepays were structured and accounted for? 

Mr. Roach. Well, Senator, we have seen documents that Arthur 
Andersen provided guidance documents to Enron as to what types 
of criteria they needed to follow in order to ensure that these trans- 
actions comply with accounting rules, and in fact the four points 
that I had mentioned in my statement — and I think we will see an 
exhibit on it later — those were actually taken from an Arthur An- 
dersen presentation that we acquired under subpoena from Enron, 
and we had also seen other documents that discuss that in a simi- 
lar way. 

So they were clearly providing them guidance on what they 
should and should not be doing. 

Senator Bunning. How to set up the prepays? 

Mr. Roach. Yes, and saying this is what you need to do in order 
to make sure it falls within the accounting rules. 

We have interviewed some Arthur Andersen accountants who 
worked on this, and the one thing that sort of comes across — it’s 
not clear to us, we’re still trying to work this out — it’s not clear 
whether they really knew everything that was going on with these 
deals. I would say that’s still an open question, but from the inter- 
views thus far, there are certainly some issues that we’ve discussed 
with them that they profess that they didn’t know about, and that 
could have caused further questions about the way in which these 
transactions were accounted for. 

Senator Running. In the testimony by JPMorgan Chase that we 
will hear later today, they say that neither Chase nor Enron has 
an ownership interest in Mahonia and that Mahonia’s officers and 
directors made the decision to enter into specific transactions. Do 
you know who the officers and directors of Mahonia are, and were 
they completely separate from Chase? 

Mr. Roach. We know who they are. It is a group over in the Isle 
of Jersey called Mourant & Company. It’s a firm that provides ad- 
ministrative and corporate services to corporations. And those indi- 
viduals serve as the officers and directors of Mahonia. Material, 
which will be discussed later, indicate that while there is probably 
a legal separation between Chase and Mahonia, there certainly are 
multiple indicia of control over the entity and the way in which the 
relationship between Chase and Mourant and then subsequently 
Mahonia work. 

Senator Running. In other words. Chase controlled Mahonia. 

Mr. Roach. That’s our belief. And it was set up specifically to af- 
fect that situation, that the entity would not 

Senator Running. The transactions 

Mr. Roach. Well, it was set up so that Chase would not own it, 
be able to control it. 

Senator Running. I understand. But they did it for that specific 
purpose. 
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Mr. Roach. To control it, but not own it, yes. And it was involved 
in those other transactions other than those engaged with Enron. 

Senator Running. Last question. In your testimony I believe you 
said that Enron was treating the prepaid transactions as loans on 
its tax returns to get a business deduction, but was not counting 
the prepays as loans on its financial statements. Is that correct? 

Mr. Roach. Yes, sir. 

Senator Running. How does that happen if you have an account- 
ant? If I did that on my own tax returns, I would go to jail, directly 
to jail, and do not pass go and not collect $200, as they say in the 
game of Monopoly. 

Mr. Roach. Well, Senator, I’m not a tax expert, but what we 
have been told in the course of our interviews is that there are 
sometimes situations where for purposes of accounting and finan- 
cial statements, you can treat cash flow in one way and then for 
purposes of taxation treat it as another. 

What we do know is that through interviews of the people in the 
tax department of Enron and memos that we have obtained, that 
there was a judgment made within Enron that they could, for tax 
purposes, treat these — the income from these transactions — as 
loans. 

Senator Running. And still show them in another manner for 
the public to see? 

Mr. Roach. Yes, sir. 

Senator Running. Thank you, Mr. Chairman. 

Senator Levin. Thank you. Senator Running. Senator Carper. 

OPENING STATEMENT OF SENATOR CARPER 

Senator Carper. Thank, Mr. Chairman. 

To our witnesses, thank you for being here and for your testi- 
mony. I am balancing between a couple of different hearings, and 
I missed much of your statement. 

Let me just ask a couple of related questions revolving around 
the issue of motivation, and I am interested in your thoughts on 
what was the motivation for Enron to enter into these trans- 
actions? What was the motivation for the banks who were involved 
in these transactions? What was the motivation for the investors 
to invest in these transactions? And finally, at the end of the day, 
who gets left holding the bag? 

Mr. Roach. I guess I do because Mr. Rrown is drinking water. 
[Laughter.] 

I mean it is hard to ascribe motives. What we have seen in docu- 
ments clearly indicate that the situation with Enron was that it 
was showing incredible amounts of income in its financial reports 
due to the accounting mechanisms it employed to take advantage 
of these long-term contracts that it had been signing. The income, 
that high level of income allowed them to acquire a lot of debt. The 
problem is when analysts and credit-rating agencies began to look 
at the entire financial condition, there was a problem because the 
cash flow that Enron was bringing in didn’t seem to be sufficient 
enough to support that level of debt. So the problem Enron had 
was that it had to bring in more cash in order to show people that 
it could carry the debt load that it had. 
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Well, it had some problems. Its assets were not very good, and 
in fact, as we’ve seen in a number of cases, probably being carried 
on its books at a much higher value then they really were, so sell- 
ing those assets wasn’t going to help them much. There were prob- 
lems with trading off legitimately part of its trading book. So they 
didn’t have many options left. If they went — and as I said earlier 
in the presentations, if they went out and got a loan, that wasn’t 
going to help them because that money would be shown as addi- 
tional debt. So structuring these transactions in the way they did 
solved the problem. They could take the cash that they received 
from these transactions, and count it as cash flow from business ac- 
tivities, and at the same time not record it as debt. So that is the 
motivation here with Enron. 

Senator Carper. I thought that was an excellent explanation. 

Mr. Roach. Thank you. It’s a little more difficult to understand 
what the motives of the banks were. I mean, there are certain com- 
munications you can see that allow you to infer what’s going on. 
I mean clearly Enron was a big player on Wall Street at that pe- 
riod of time. They were doling out lucrative contracts for a lot of 
business to a lot of people. And Enron was not shy about telling 
the potential suitors that if you want our business, you have to 
belly up to the bar. We want to see you involved in our activities 
helping us out. And we do see memos to the effect that not only 
the two financial institutions that are here today, but other finan- 
cial institutions were very well aware of that, and were often very 
concerned about how what they were and were not doing with re- 
spect to Enron’s request affected their ability to get business in the 
future. Whether that’s the full motivation I don’t know, and as I 
said. I’m trying to be specific here, that we’ve seen this in memos, 
that’s maybe one reason, but I don’t want to say that’s fully it or 
specifically it. 

A little more difficult with the investors, and I think we ought 
to let Mr. Brown talk about that. 

Mr. Brown. The investors, particularly in Rule 144A trans- 
actions, there are a series of institutions that are always looking 
to park funds and get good rates of return, which they were getting 
from what at the time everyone would say, Eortune 10 company, 
CEO or CFO, and all the other management team were being 
praised as the second coming. They’d look at it and people could 
very easily say, good return; what’s the risk here? Let me sign up. 
And so that’s certainly going to be the motivation from people who 
were investing in notes and investing, quite frankly, in the stock. 

Who gets left holding the bag, I guess, at the end of the day will 
be determined in bankruptcy court and in litigation, where there’s 
numerous claims and cross-claims among investors, investment 
banks, shareholders, lenders, and the rest. So I mean it will be a 
long process determining who ultimately does hold the bag. 

Senator Carper. Thank you both very, very much. 

Thanks, Mr. Chairman. 

Senator Thompson. Mr. Chairman, could I follow up on Senator 
Carper’s question a little? 

The documentation you have here seems to indicate that in 
terms of the motivation of the bankers, that substantial amounts 
of these transactions, the money coming in from these transactions. 
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were going to pay off the bankers themselves, from indebtedness 
that Enron owed to them; is that correct? 

Mr. Roach. Well, yes, sir. What began to happen — and I think 
Senator Collins mentioned this in her statement — I mean it sort of 
became a merry-go-round. The money brought in in prepays went 
to pay off the earlier prepays. This was particularly true in the Yo- 
semite structure. The first offering for Yosemite was $800 million. 
And those funds were provided to the prepaid transaction, and 
when Enron received that money it used the $800 million to pay 
off two prior prepays, one named Roosevelt and the other named 
Truman. I don’t pick the names, I just deliver them. 

And in the second Yosemite a similar thing happened. I believe 
there was about 200 million pound sterling raised in that offering 
and those went to prepay transactions, and they were used to 
repay prepays as well. 

Senator Thompson. So how much of that went to the bankers 
though is what I am getting at. Give me the extent of the 

Mr. Roach. Well, in the end, the banks were the initial source 
of the funds for the prepays. So when that would happen — for ex- 
ample, in Yosemite structure what’s really happening here is 
Citicorp is transferring the credit risk that it held out into the cap- 
ital markets. 

Senator Thompson. For how much? How much credit risk were 
they 

Mr. Roach. Well, they were ultimately on the hook for the entire 
amount of the value of the prepay. So, for example, at the time of 
Yosemite, I think the remaining value of the Truman prepay was 
about $675 million, and the remaining value of the Roosevelt pre- 
pay was about $125 million. 

Senator Thompson. So how much of that were they able to take 
care of in the subsequent prepays, all of it? 

Mr. Roach. Well, the entire amount because the entire $800 mil- 
lion raised in Yosemite was used to pay off those previous prepays. 

Senator Thompson. Thank you, Mr. Chairman. 

Senator Levin. Thank you very much to both of you again. 

And we will now move to our second panel. Let me introduce you 
and you can remain standing. This will be very brief. First at the 
witness table, we have Lynn Turner, who is a former Chief Ac- 
countant with the Securities and Exchange Commission from 1998 
to 2001. 

From Moody’s Investor Service we have Pamela Stumpp. She is 
the Managing Director and Chief Credit Officer of the Corporate 
Finance Group. And John Diaz, the Managing Director of Power & 
Energy from Moody’s Investors Service. 

Ronald Barone, Managing Director of Utilities, Energy & Project 
Finance Group, Corporate and Government Ratings; and Nik 
Khakee, Director of Structured Finance. 

This is a very distinguished panel that we have before us. We 
look forward to your testimony. And pursuant to Rule 6, as I indi- 
cated, all witnesses who testify before our Subcommittee are re- 
quired to be sworn. I would ask you to raise your right hands and 
ask you this question: Whether or not you swear that the testimony 
which you give before this Subcommittee will be the truth, the 
whole truth and nothing but the truth, so help you, God. 
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Mr. Turner. I do. 

Ms. Stumpp. I do. 

Mr. Diaz. I do. 

Mr. Barone. I do. 

Mr. Khakee. I do. 

Senator Levin. Thank you. We would note again that the written 
testimony will be printed in the record in its entirety. We ask the 
oral testimony be no more than 10 minutes, and that green light 
will disappear after about 9 minutes, at which point there will be 
a 1-minute warning before the red light comes on, which will give 
you the opportunity to conclude your remarks. 

Let me start with Mr. Turner. 

TESTIMONY OF LYNN E. TURNER, i FORMER CHIEF ACCOUNT- 
ANT, SECURITIES & EXCHANGE COMMISSION, BROOMFIELD, 

COLORADO 

Mr. Turner. Thank you. Chairman Levin, Senator Lieberman, 
and Senator Thompson. I testified at the first Senate hearing that 
was held by the full Committee with Chairman Levin, and at that 
point in time as I recall, both Senator Lieberman and Senator 
Thompson said this would be a long road and it would take a lot 
of determination to get us to the end of it, and I commend all of 
you for the fine work that you and the staff have done. To that de- 
gree, I think the staff have done a fabulous job in trying to get to 
the bottom of the issue. 

There’s no question, what we’ve already heard today, that the in- 
vestors have lost confidence and trust in the markets is absolutely 
true. It’s evidenced probably best by the downward spiral that 
we’ve seen in the markets that in the last few weeks have even 
turned into what some would say is a free fall, and as a result of 
that, we’ve seen investors lose in excess of $5 to $6 trillion of value 
which is phenomenal. 

The impact of that on America and now on our economy is turn- 
ing out to be very real and in some cases devastating. It is inter- 
esting to note that back in 1929, when we had the market crash, 
there were only 1.5 million Americans that were affected by that. 
Today there’s 85 million Americans. One out of every two Ameri- 
cans are being impacted — ^voting Americans are being impacted — 
by that today. So it has a much broader impact, and as a result, 
we’re seeing, I think, the concern, the frustration, certainly the dis- 
gust in some cases on the part of Americans with that, although 
I think we have to make sure that we understand we can’t paint 
all market participants, all people on Wall Street with the same 
broad brush. But notwithstanding that, it is important that all 
market participants play a key and important role in making sure 
that the financial information that is provided to investors has a 
high degree of honesty and integrity, and quality and transparency 
behind that. 

In fact, for the people to my left here to be able to do their job 
properly, they have to know that the CEO amendment CFO, the 
financial executives, have got the numbers done right, that the 
auditors have checked that, that the corporate boards have exer- 


^The prepared statement of Mr. Turner appears in the Appendix on page 265. 
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cised, like an eagle, their oversight of that process, so that they 
then get good quality transparent information from which they can 
make judgments. Without that, the credit rating agencies would he 
unahle to fulfill their responsibility to the public. And with that as 
a backdrop, I think the whole Committee and Subcommittee is to 
be commended for asking what role Wall Street has played in these 
particular transactions, and in particular these two financial ques- 
tions. 

There’s no question that people need to ask things. What was 
their role in this in structuring and engineering and financing 
these transactions, and then executing them. 

As Senator Collins said in her opening remarks, perhaps this is 
happening all too often. From my vantage point as the Chief Ac- 
countant at the Securities and Exchange Commission, as a CFO, 
and as a partner of Coopers & Lybrand, I can tell you quite frankly 
it is business as usual. It happens day-in, day-out, eveiy day on 
Wall Street. Quite often at the SEC we would spend a significant 
amount of time finding these transactions and then trying to put 
a lid on them. As the CFO, I was actually urged by members of 
Wall Street to undertake accounting that was woefully inadequate 
and in violation of the SEC rules. I might note we didn’t do it. I 
had a great CEO and a great board, and quite frankly, each one 
of the Big Five accounting firms has an on-call group that works 
very closely in conjunction with Wall Street in carrying out and de- 
signing and engineering these transactions to ensure that they get 
disguised and hid from the investors. 

And with that though, let’s get into the accounting for just briefly 
for a moment here as we try to summarize this. There are so many 
of these transactions because they are being done day-in and day- 
out that the Financial Accounting Standards Board can’t write a 
rule for every single one of them. Not enough time, not enough re- 
sources to do that. But there are some general guidelines, general 
principles. And some of those clearly say, as I outlined in my writ- 
ten statement, that what we do is we look through to the substance 
of the transaction, and there are some rules in black and white 
that talk about that. And in my statement I note that the SEC, for 
example, has objected, and it’s in black and white to transactions 
going off-balance sheet when you just came up with a nominally 
capitalized SPE like what we have here in Mahonia or Delta, and 
just insert that into the transaction, try to get off the balance 
sheet. 

Task forces of the FASB have also come out in black and white 
and talked about situations where securities are issued and pur- 
chased, and I’ll say, “for the sole purpose of achieving a desired ac- 
counting results, and the transaction considered individually would 
serve no valid business purpose or would not be entered into other- 
wise.” In those situations we look right through the structure to 
find out what the substance of it is, and if it’s debt, it needs to go 
on the balance sheet as debt. 

So as you can see in this particular case, it’s not an issue of 
being the gray. This is an issue of black and white. And leaving 
these liabilities up in the trading credit risk area, rather than 
showing them as a true loan to the bank is just absolutely wrong. 
Now, some would argue that who cares — and I think you will hear 
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some arguments as long as it was a liability on the bank, should 
we care at all? Or on the balance sheet, at least it’s there. And I 
think the answer is very much so. That’s why the SEC has promul- 
gated very clear rules that say each material line time on the bal- 
ance sheet needs to be separately broken out. You cannot aggregate 
them all and just show them one line item on the balance sheet, 
and I can guarantee you that as the CFO at my former employer, 
if I had prepared financial statements and had just one line item 
on my balance sheet and we’re a large international semiconductor, 
and I had of gone to either of these institutions and asked them 
for financing, just said, liability, hundreds of millions of dollars, 
there is no way that their own banking divisions would have ever 
given me a loan on that basis. 

There’s also a question being raised here about the reporting for 
the cash flows. In a statement that the Financial Accounting 
Standards Board issued Statement No. 5 on reporting a cash flow, 
the FASB decided — and I think appropriately so — by rule, that you 
have to break out where the sources of your cash are coming from 
so that investors could see is it being generated by normal business 
operations or is it coming from the blanks who are providing you 
financing, or is it coming from sales of assets, so that investors can 
currently tell what’s going on with the business and how well man- 
agement is doing in achieving their goals. 

When you turn around and put these cash flows from these fi- 
nancing vehicles up in the statement of cash flow from operations, 
then there is no question it misleads investors and there is no 
question it will mislead the credit rating agencies, and the analysts 
into thinking that the business is doing much better, it’s gener- 
ating as lot more cash than it really is, which it can then turn 
around and use or lacks to use to pay off the bank debt. And to 
that degree, I think investors on this particular case were woefully 
misled. 

It’s also interesting to note that in a court case back in 1969, 
that the judge in that, on appeal in the U.S. Court of Appeals for 
the second court, noted that notwithstanding what the GAAP rules 
are, they kind of provide a minimum floor that if in fact there’s ma- 
terial information out there that investors are entitled to or should 
know, then you need to get that information in the filing. The 
judge turned around and said that proof of compliance with Gen- 
erally Accepted Standards was evidence which may be persuasive, 
but not necessarily conclusive, and in that case, that the facts were 
certified were not materially false or misleading, so he says you got 
to go beyond GAAP if there’s material information. 

And interesting enough, he goes on to say that when someone be- 
comes aware of something that may be in compliance with GAAP, 
but more information is needed, the judge said, “Once he has rea- 
son to believe that this basis assumption is false, an entirely dif- 
ferent situation confronts him. At least this must be true when the 
dishonesty he has discovered is not some minor peccadillo, but a 
diversion so large as to imperil, if not destroy, the very solvency of 
the enterprise,” which is exactly what we have in the Enron situa- 
tion. And so with that I think it is just a matter of black and white. 
These numbers should have gone on the balance sheet as debt 
without a question. 
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And let me just finish by commending the Senate, the 97 Sen- 
ators that voted for the Sarbanes Bill. I think the Sarbanes Bill 
will help, will go a long ways to solving some of these problems. 
Certainly the Auditor Independence Provisions in there would 
cease the auditors from being involved in helping structure these 
transactions to keep them away from the public, and certainly I 
think will bring the confidence of the public back to the market. So 
I commend all 97 of you for having taken that serious undertaking. 
Senator Levin. Thank you very much, Mr. Turner. Ms. Stumpp. 

TESTIMONY OF PAMELA M. STUMPP/ MANAGING DIRECTOR, 
CHIEF CREDIT OFFICER, CORPORATE FINANCE GROUP, 
MOODY’S INVESTORS SERVICE, NEW YORK, NEW YORK, AC- 
COMPANIED BY JOHN C. DIAZ,i MANAGING DIRECTOR, 
POWER & ENERGY GROUP, MOODY’S INVESTORS SERVICE, 
NEW YORK, NEW YORK 

Ms. Stumpp. Good morning, Mr. Chairman, Senator Collins, Sen- 
ator Lieberman and Senator Thompson, and Members of the Sub- 
committee. 

My name is Pam Stumpp, and I am Managing Director at 
Moody’s Investors Service and the Chief Credit Officer for the Cor- 
porate Finance Group. I am joined by my colleague, John Diaz, who 
is a Managing Director in our Power & Energy Group. On behalf 
of Moody’s, we’re pleased to appear before you today at your re- 
quest regarding your investigation into the role of the financial in- 
stitutions in the collapse of Enron. 

For over 100 years Moody’s has played an important part in pro- 
viding informed and independent credit analysis to investors. We 
are proud of our history as the world’s oldest credit rating agency, 
and we’re cognizant of the responsibility that this legacy confers 
upon us. It was with this responsibility in mind that we accepted 
your invitation to share our views on the critical issues before you. 
At a time when America’s faith in the integrity of its corporations 
and the stability of its financial markets is badly shaken, we ap- 
plaud the efforts of this Subcommittee, the Congress, the Securities 
& Exchange Commission, to investigate Enron’s failure, and iden- 
tify the larger lessons that can be learned from the company’s col- 
lapse. 

We are especially interested in these issues because our ratings 
depend heavily upon the integrity of the public financial state- 
ments provided by corporations. In our assessment of a company’s 
creditworthiness, Moody’s analysts begin with the premise that the 
issuer’s SEC filings and audited financial statements are accurate. 
We them bring the benefit of our experience and expertise to our 
analysis. But as the Enron situation has demonstrated, where the 
principle of transparent public disclosure is abandoned, neither we 
nor the regulators can properly fulfill our obligations to the market 
and investors globally. 

Before discussing Enron and related issues in more detail, it is 
important for me to note that Moody’s did not have any knowledge, 
prior to Enron’s bankruptcy, of the existence of Enron’s prepaid for- 


^The prepared statement of Ms. Stumpp and Mr. Diaz with an attachment appears in the 
Appendix on page 278. 
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ward and related swap transactions. Even today our understanding 
of the specifics of these transactions is restricted to what we have 
gleaned from press accounts and conversations we have had with 
the Subcommittee staff at their request. Based on our limited 
knowledge, these transactions appear to have been a form of fi- 
nancing. If such transactions had been accounted for as a loan, 
Enron’s operating cash flow would have been reduced and its debt 
would have been greater. The disclosure of these transactions as 
loans would have exerted downward pressure on Enron’s credit rat- 
ing. 

Of course, knowing all that we do know today about the true na- 
ture of Enron’s corporate enterprise, it is clear that Enron had not 
been an investment grade company for several years. The com- 
pounded impact of these transactions alone on Enron’s financial 
framework may have resulted in the lower rating and perhaps an 
earlier downgrade to below investment grade status. More fun- 
damentally, however, Moody’s would have questioned manage- 
ment’s motivations to have implemented such a structure. 

As Moody’s does with all corporate entities, we expressed to 
Enron our views regarding its creditworthiness. Specifically Enron 
was rated in the Baa category, Moody’s lowest investment grade 
level. Entities rated Baa contain speculative elements. We had 
communicated to Enron that its Baa rating reflected its high level 
of debt relative to its operating cash flow. Consistent with Moody’s 
practice not to recommend that corporate issuers follow specific 
courses of action, Moody’s did not instruct or suggest that Enron 
employee prepaid transactions or other artificial means to increase 
operating cash flow or to understate debt levels. 

Moody’s did provide ratings for the notes issued by Citibank- 
sponsored Yosemite Trusts I and II, as well as the several Enron 
Credit Linked Notes Trusts. We viewed these transactions to be a 
means through which Citibank reduced its level of Enron risk. We 
have submitted, along with this opening statement a diagram of 
the Yosemite structure as presented to us in the offering memo- 
randum. Yosemite was a structure of the type that our structured 
finance group examines and rates frequently. The purpose of these 
structures is essentially to transfer the credit risks associated with 
a particular company to third-party note holders. 

In this instance a trust was created that issued notes to inves- 
tors. Citibank was obligated to make payments to the trust, which 
were then passed to investors. Citibank was not obligated to make 
these payments if Enron failed to pay on its senior note obligations 
or filed bankruptcy. In exchange for principle and interest due 
under the notes, the investors assumed the risk that Enron might 
go into bankruptcy or fail to pay on its obligations. Therefore, the 
likelihood that the note holders would receive the promised returns 
on these notes was linked directly to Enron’s creditworthiness. 

It should be stressed that structured financing is a common risk 
management tool available globally to corporations, financial insti- 
tutions and State and local governments. It is a recognized method, 
for example, of enhancing liquidity and of transferring credit risk 
when appropriately implemented. What might seem to be a com- 
plex structure can in fact genuinely accomplish one or more of 
these goals. The Yosemite transaction transferred Enron risks ex- 
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actly as they intended to. The prohlem was that the actual Enron 
risk was different from that portrayed by Enron’s incomplete and 
misleading financial disclosures. 

The securities market can only function efficiently with trans- 
parent and credible financial information. It is critical to strength- 
en these elements of our financial infrastructure and bolster inves- 
tor confidence. As a major consumer of publicly-available informa- 
tion, we support rule changes by the SEC and Congress that 
enforce transparency and penalize corporate deception. Further- 
more, we endorse a principle-based approach to accounting, rather 
than a rules-based approach. Accounting that promotes adherence 
to the spirit and the letter of the rules would strengthen the foun- 
dations of our financial system. 

At this critical juncture, we hope all market participants step for- 
ward to offer confidence-building measures. As far as Moody’s is 
concerned, we are expanding our knowledge in key disciplines that 
have come to influence credit risk. We are recruiting specialist 
teams with particular expertise in credit-related areas such as ac- 
counting quality, corporate governance and off-balance sheet risks. 
These teams will supplement the work of our credit generalists in 
their analysis of a company’s creditworthiness. We hope that our 
independent assessment of financial reporting and corporate gov- 
ernance will improve market transparency and contribute to the 
restoration of confidence in our capital markets. 

Finally, as an institution that views its role in the capital mar- 
kets with both pride and great seriousness, we welcome the oppor- 
tunity to assist this Subcommittee in examining the shortcomings 
of the present system and in working toward effective solutions. 
Therefore, on behalf of our colleagues at Moody’s, John Diaz and 
I would like to thank you for the opportunity to appear today, and 
we look forward to answering your questions. 

Senator Collins [presiding]. Ms. Stumpp, thank you so much for 
your testimony. We only have about 2 minutes remaining in the 
vote that is under way, so Senator Thompson and I are going to 
go vote. Senator Levin will be back very shortly, and will reconvene 
the hearing, but I will put the hearing in recess until he returns. 
Thank you for your testimony. 

[Recess.] 

Senator Levin [presiding]. The Subcommittee will begin again. 
And I believe Ms. Stumpp has completed her testimony, and so we 
will move to Mr. Barone. 

TESTIMONY OF RONALD M. BARONE, i MANAGING DIRECTOR, 
UTILITIES, ENERGY & PROJECT FINANCE GROUP, COR- 
PORATE AND GOVERNMENT RATINGS, STANDARD & POOR’S, 
NEW YORK, NEW YORK; ACCOMPANIED BY NIK KIIAKEE,i DI- 
RECTOR, STRUCTURED FINANCE GROUP, STANDARD & 
POOR’S, NEW YORK, NEW YORK 

Mr. Barone. Good morning, Mr. Chairman, and Members of the 
Subcommittee. I am Ronald M. Barone. From 1994 until Enron 
Corporation’s bankruptcy in December 2001, one of my roles at 


^The prepared statement of Mr. Barone and Mr. Khakee with attachments appears in the Ap- 
pendix on page 282 . 
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Standard & Poor’s Ratings Services was to serve first as an analyst 
and then as a manager with respect to Enron. 

I am joined today hy Nik Khakee, who was the senior analyst in- 
volved with our work on the Yosemite and Credit Linked Notes 
Trusts. The comments I will make a little later regarding those 
trusts were prepared by Mr. Khakee. 

On behalf of Standard & Poor’s, we welcome the opportunity to 
appear at this hearing. Ratings are a key component of the capital 
markets, which have functioned effectively for decades in the 
United States, and Standard & Poor’s is recognized as a global 
leader in the field of credit ratings and risk analysis. While all par- 
ties may not agree with our ratings at all times. Standard & Poor’s 
credit ratings have gained respect and authority throughout the in- 
vesting community because they are widely understood to be based 
on independent, objective and credible analysis. The record bears 
out Standard & Poor’s emphasis on objectivity and credibility. 
There is a longstanding and exceptionally strong correlation be- 
tween the ratings initially assigned by Standard & Poor’s and the 
eventual default record. The higher the initial rating, the lower the 
probability of default and vice versa. 

Our ratings opinions are based on a company’s audited financial 
information and qualitative analysis of the company and its indus- 
try sector. We also may have access to certain confidential informa- 
tion of the company, but only to the extent that the company’s 
management is willing to provide such information. We use that in- 
formation and rely upon it. 

With regard to Enron Corporation, from 1995 until November 1, 
2001, Standard & Poor’s rating of Enron was BBB-n, which placed 
Enron at the lower levels of investment grade ratings and was well 
below what Enron repeatedly and unsuccessfully sought from 
Standard & Poor’s. 

It now appears, based on what Mr. Roach and Mr. Brown just 
testified to, that in addition to the already well-documented decep- 
tions regarding its off-balance sheet partnerships, Enron may have 
incurred approximately $4 billion in debt-like obligations struc- 
tured as prepaid forward transactions and swap transactions. Our 
contemporaneous understanding of these types of transactions was 
that in the years leading up to its bankruptcy, Enron was employ- 
ing them to actively manage its trading and marketing positions 
and cash flow. While Enron did not provide specific details about 
these particular transactions, the generalized information it did 
provide, which underpinned our analysis, led us to conclude that 
the funds from these transactions were more akin to operational 
cash flow than new debt-like obligations. 

Despite our repeated requests for complete, timely and reliable 
information, Enron did not disclose any information revealing a 
link between the prepaid forward transactions and the swap trans- 
actions. Similarly, Enron provided no indication that these trans- 
actions were in any way related to any of the Yosemite or Credit 
Linked Note transactions, despite an explicit inquiry by Standard 
& Poor’s regarding the effect, if any, of these structured finance 
transactions on Enron’s financial situation. While our knowledge 
about the full nature of these transactions and/or any links be- 
tween them is still limited, any lack of disclosure by Enron of their 
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material aspects would have been yet another flagrant violation of 
Enron’s duty and responsibility to provide Standard & Poor’s with 
complete, timely and reliable information. 

In hindsight, and without full information, it is difficult to assess 
the effect full disclosure about these transactions would have had 
on our ratings analysis; but the sheer volume of the transactions 
suggests that it would likely have been significant. 

It is worth noting as well that on no occasion did we advise, con- 
sult or suggest to Enron that it should employ these prepaid for- 
ward transactions or swap transactions, or any other means to in- 
crease cash flow. 

The Subcommittee has also requested information regarding our 
understanding of the structure and operations of the Yosemite and 
Credit Linked Notes Trusts. Each of these trusts was structured as 
a standard Credit Linked Notes transaction in which the credit 
risk of a particular entity, which in these trusts was Enron, is 
transferred to the purchaser of notes issued by the trusts. In such 
transactions a counter-party seeks to purchase protection against 
the default of a particular issuer. In the first Yosemite transaction, 
for example, the protection buyer was Citibank. On the face of it, 
by entering into a credit default swap. Citibank protected itself 
against a default by Enron. In the event of such a default. Citibank 
would receive consideration from the protection seller. Here the 
protection seller, the Yosemite I Trust, obtained the funds needed 
to pay Citibank in such an event by selling notes and certificates 
to qualified institutional buyers. 

Because our ratings analysis of the notes issued by these trusts 
required us only to focus on the structure of the transactions and 
whether the default risk of the trusts notes was a genuine pass 
through of the default risk of Enron, our analysis did not include 
review of the day-to-day operations of the trusts. As with all such 
transactions, it was the trustees’ responsibility to ensure that the 
proceeds of the notes were invested in accordance with the terms 
of the indenture and that all of the trusts’ operating requirements 
were met. 

Enron’s demise, along with other recently revealed corporate ac- 
counting problems has damaged the public’s confidence in the mar- 
ketplace and the economy as a whole. Because our ratings ulti- 
mately depend upon information provided by the issuer. Standard 
& Poor’s has been a long-time champion of complete, timely and re- 
liable disclosure of information and the highest standards of cor- 
porate governance. 

To that end, while we applaud the recent proposals and rec- 
ommendations made by the Securities & Exchange Commission, 
Standard & Poor’s has already stated publicly our belief that such 
proposals are only a partial solution, as they still leave wide room 
for interpretation by companies and their accountants about wheth- 
er certain items qualify for additional disclosure. 

We have recently published two articles, which I have included 
with my testimony, which focus on the various proposals in light 
of Standard & Poor’s ratings practices. We are also in the process 
of reviewing current accounting and regulatory requirements with 
an eye towards making specific recommendations for improvements 
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aimed at fostering greater corporate transparency and restoring 
public confidence in the markets. Thank you. 

Senator Levin. Thank you very much, Mr. Barone. 

First, Mr. Turner, if you would take a look at Exhibit 112. ^ This 
is an Andersen analysis on when a transaction that is being called 
a prepay can properly be counted as a trading contract and as cash 
flow from operations rather than as debt and cash from financing. 
Now, we’ve put that analysis also on a board up here to my right. 
We’ve put it on one page to make it easier to use. 

In your testimony you said that you agreed with Arthur Ander- 
sen’s four key points for determining when a prepay transaction 
can be accounted for as a trading contract, and I want to ask you 
about a couple of the four elements. 

First of all, if a transaction fails to meet any of those criteria, 
am I correct that it fails the test for being treated as a trading con- 
tract? 

Mr. Turner. Yes. In this case I think that would be true. 

Senator Levin. In other words, if you fail any of the four, it fails 
as a trading transaction; is that correct? 

Mr. Turner. Yes, I would agree. I think that was Andersen’s 
analysis, and I would agree with them. 

Senator Levin. Now, the first criteria is that none of the agree- 
ments in the structured transaction may be linked. In your judg- 
ment were the transactions involving Enron and Chase and Enron 
and Citibank linked? 

Mr. Turner. Yes. Your staff has shown me some exhibits. I don’t 
recall which Bates numbers, but it certainly looked like they were 
linked to me. 

Senator Levin. For instance, we understand that Mahonia en- 
tered into a contract in which it assigned to Chase all of its rights 
to any payment from Enron. Does that constitute linkage? 

Mr. Turner. Yes. 

Senator Levin. And what effect does that alone have on the ac- 
counting for this transaction? 

Mr. Turner. When you link all these transactions together, in 
essence what you are seeing is that it’s really just a collapsible 
transaction between Enron and the investment banker, in this par- 
ticular case, which would turn it into being a bank loan on the bal- 
ance sheet. 

Senator Levin. So that it would destroy that prepay triangle and 
just reduce the transaction to a loan between Enron and Chase? 

Mr. Turner. That’s correct. 

Senator Levin. Now, you’ve seen some of the evidence the Sub- 
committee investigation obtained with respect to Mahonia and 
Delta and their relationship to Chase and Citibank. That evidence 
shows that the banks directed the establishment of those offshore 
entities; they controlled the transactions that the offshore entities 
entered into; they set up their bank accounts, and they effectively 
controlled them since the offshores were shells with no employees, 
offices or ongoing business facilities. 

Under those circumstances, were Mahonia and Delta inde- 
pendent from Chase and Citigroup? 


^Exhibit No. 112 appears in the Appendix on page 367. 
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Mr. Turner. No. As I think the written testimony points out in 
a number of places in the accounting literature, where you just in- 
sert a nominally capitalized SP with no real business purpose, you 
collapse it, and again, you get down to just a transaction between 
the investment banker and — the bank loan and Enron. 

Senator Levin. Now, is it important that they be independent be- 
cause if they are not independent third entities out there, this is 
just simply, in essence, a loan transaction between the bank and 
Enron? 

Mr. Turner. That is true. What the accountants are really look- 
ing for is do you have three independent parties each taking on a 
legitimate business purpose, legitimate business risk behind the 
transaction, or is it really just a sham transaction designed to try 
to avoid the accounting rules. 

Senator Levin. Now, another of the Andersen criteria requires 
that the parties to the energy trade have an ordinary business pur- 
pose for buying or selling the prepay commodity. From what you 
can tell, did either Mahonia or Delta have an ordinary business 
reason for engaging in energy trading? 

Mr. Turner. No. I think, in fact, a number of the emails and 
memos specifically talk about the purpose was to try to hide this 
from the balance sheet of Enron and its investors. 

Senator Levin. Now, Citigroup has said in its prepared testi- 
mony that the “overall cash flow for Enron would be exactly the 
same whether Enron used prepaids or entered into a bank loan. In 
the case of prepaids,” the testimony goes on, “which are contracts 
transacted in Enron’s trading book, Enron booked the cash it re- 
ceived on these contracts as cash from operations, not as cash from 
financing.” 

Let me correct my question. Citigroup’s testimony said that the 
overall cash flow for Enron would be exactly the same whether 
Enron used prepaids or entered into a bank loan. My question to 
you is: Is it, in fact, the same? 

Mr. Turner. No. Without a doubt, both the accounting rules, 
GAAP, as well as the SEC regulations and SEC disclosure regula- 
tions make it very clear that you have to separate out the three 
different components of cash flows and report them properly. Those 
you generate from normal, ongoing, legitimate business operations, 
which is cash that you then might be using in the second category, 
and that is financing to pay back loans, so you have to show financ- 
ing separate, distinct, those funds that came in from a bank loan 
separate and distinct from those that you generate from just selling 
normal products and goods in the normal course of business. 

So they are not the same, and what is so interesting in that testi- 
mony is while people say it is the same and it really doesn’t mat- 
ter, people don’t go to such great lengths and engage auditors, at- 
torneys, accountants, and do all this paperwork and incur all these 
costs and time if it doesn’t matter. If it doesn’t matter, you just fol- 
low the GAAP rules. But in this case, that is not what happened. 
There was a reason that they did this, and that was to hide and 
disguise it from investors. 

Senator Levin. What difference does it make to investors? 

Mr. Turner. Investors need to know what the liquidity of the 
business is going to be. Are you going to have the resources to meet 
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your different type of obligations? Is it an account payable that you 
may need to pay off in the next 30 days? Or is this going to be a 
big debt payment going to come due? It is like you, perhaps, Sen- 
ator, going and asking a bank for a loan and putting your credit 
card receivables, your mortgage on your house, your loan on your 
car all on one line and going into the bank and saying. Don’t worry 
about it, it’s all one line liability, you don’t need to know any more 
information about it. I don’t know of a bank that would make you 
a loan on that basis. 

Senator Levin. This is the way they summarize their argument 
in their testimony that is prepared: “Price risk management liabil- 
ity is a liability, plain and simple. It must be satisfied every bit as 
much as debt. Thus, while not recorded as debt, prepaid liabilities 
were clearly obligations of the company and visible as such to in- 
vestors.” 

Do you agree with that? 

Mr. Turner. I couldn’t be in more disagreement with that than 
you could get. It is absolutely false. It is wrong. It is counter to the 
SEC rules. It is counter to GAAP. And, quite frankly, again, if I 
was the CFO at Symbios and approaching either of these banks’ 
lending group with a set of financial statements where you treated 
your liabilities all on one line like that, I can guarantee you — in 
fact, I think one of the banks might have even been in the consor- 
tium of banks that loaned to me at Symbios — they would have 
never, ever accepted those financial statements or given me a loan 
on that basis. 

Senator Levin. Ms. Stumpp, do you agree with that quoted state- 
ment of their testimony? 

Ms. Stumpp. I don’t agree with their quoted statement. In fact, 
I agree with Mr. Turner. 

Mr. Diaz. I would add that from our point of view as a rating 
agency, that is definitely misleading because we rely very much on 
cash flow to debt as a key measure, on cash flow coverage of inter- 
est, and what it’s doing, it’s inflating the cash flow and reducing 
the debt. So from our point of view, it has a major impact. 

Senator Levin. Mr. Barone, do you agree with that quoted state- 
ment from Citigroup’s testimony that price risk management is a 
liability, plain and simple, that it must be satisfied every bit as 
much as debt, thus, while not recorded as debt, prepaid liabilities 
were clearly obligations of the company and visible as such to in- 
vestors? Do you agree with that? 

Mr. Barone. No, not necessarily. Senator. While they may have 
appeared as liabilities on the balance sheet under price risk man- 
agement liabilities, our determination of the credit protection ratios 
of Enron would have looked more towards true obligations and not 
the short-term nature of what the price risk management liability 
may have proved, because it is often offset by assets from price risk 
management. And that is how the company had always explained 
that their trading books were generally in balance. So, no, it’s defi- 
nitely concealing an obligation. 

Senator Levin. And that is highly relevant to you? 

Mr. Barone. Absolutely. 

Senator Levin. Because it is relevant to investors. 
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Mr. Barone. I would say sure. I’m not an investor, but as some- 
one who evaluates a company’s credit and bonds that are ulti- 
mately bought by investors, it trickles downhill there. 

Senator Levin. Mr. Khakee, did you want to add anything to 
that? 

Mr. Khakee. No. I echo my colleague’s comments. 

Senator Levin. Thank you. 

Now, Chase and Citibank didn’t just go along with Enron and 
what Enron wanted to do with its prepays — these so-called pre- 
pays, these phony prepays, these fake prepays. Both banks went 
further. They tried to sell these Enron-style prepays to other com- 
panies. Before doing that, should each bank have done its own ac- 
counting analysis of the structure, consult with its own accountants 
to determine that the suggested accounting complies with generally 
accepted accounting principles? Could the banks reasonably rely 
solely on the accounting judgment of a client and say that our cli- 
ent’s auditor said these transactions could be accounted for this 
way so that is good enough for us? Shouldn’t they have done their 
own analysis, Mr. Turner? 

Mr. Turner. Yes. I actually agree with you on that. Senator, and 
I think that is where Judge Friendly was going in the court case 
that I mentioned to you before. 

If you become aware of evidence, which clearly they were, as it 
is cited and referred to in a number of these memos, that there is 
something improper going on with the financial statements, then 
you have got to — ^you can’t just stick your head in the sand like an 
ostrich. You have got to follow it through and make sure that it is 
okay and it is done right. In fact, at times when I was at the Com- 
mission, when we were aware of the fact that professionals outside 
the company who operate as gatekeepers to make sure the markets 
maintain their integrity, when they became aware of things and 
did stick their head in the sand and didn’t follow through, then we 
did take enforcement actions and did investigate the matters, 
which I hope will happen here. 

Senator Levin. Two final questions from me. Ms. Stumpp, you 
say in your prepared testimony — and perhaps I missed it in your 
oral testimony — that Moody’s did not have any knowledge prior to 
Enron’s bankruptcy of the existence of Enron’s prepaid forward and 
related swap transactions. Is that accurate? 

Ms. Stumpp. That’s accurate. 

Senator Levin. Finally, my last question to Mr. Barone. You 
have seen the staff analysis. If you look at Exhibit 104, ^ this is an 
analysis of the impact on Enron’s debt of these sham prepays. I 
think it is in the book in front of you also. Do you agree with that 
analysis? 

Mr. Barone. Senator, I would agree that treated as a loan, you 
would add additional items to the debt line. You would reduce cash 
flow, as it states, and you would record a particular amount of im- 
plied interest associated with the additional debt. If you are going 
to add debt, you must add interest. So in that regard, yes, I agree. 
The mathematics of the calculation of the funds flow interest cov- 


^Exhibit No. 104 appears in the Appendix on page 355. 
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erage I’m not doing here, but it does not look all that out of bounds. 
It looks pretty accurate. 

Senator Levin. And so their treating this as business income 
rather than as a loan, has that significant effect on its credit rat- 
ing? 

Mr. Barone. As presented here, yes. Going from 4 times interest 
coverage to 2.25 times interest coverage, all things being the same, 
no change in business risk, no change in strategy, and so forth, yes, 
that is significant. 

Senator Levin. And should this have been treated as a loan in 
your judgment? 

Mr. Barone. Not having immediate firsthand knowledge of how 
the transaction went down, but based upon the testimony I listened 
to today, yes, sir, it should have been treated as an obligation, as 
a loan. 

Senator Levin. And shown as debt? 

Mr. Barone. And shown as debt. 

Senator Levin. Thank you. Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Turner, I want to thank you for your usual straightforward 
testimony. It is very helpful to us in sifting through the conflicting 
messages and testimony that we are getting. 

You testified that there is no question that the accounting treat- 
ment misled investors. The banks essentially are responding with 
two, in my view, contradictory arguments. On the one hand, they 
are saying that there were no red flags, an assertion that clearly 
is contradicted by all of the internal documents that we have. But 
their second argument is, “it is not our responsibility to make sure 
that Enron is reporting the debt correctly; it is not our job.” 

In your opinion, if a financial institution is involved in helping 
to create and finance this type of transaction and understands that 
they are going to be used by their client to misrepresent the com- 
pany’s financial position, what obligation does the financial institu- 
tion have? 

Mr. Turner. Senator, in this particular case I think what con- 
cerns me, certainly what had concerned me from my role as an 
SEC chief accountant, was the fact that in some of these trans- 
actions they were actually going out and raising money from the 
public to fund these vehicles. And they had firsthand knowledge of 
exactly what was going on, but there was not full and fair disclo- 
sure to investors. So they, in essence, withdrew from the investors 
their ability to make an informed decision as they were buying 
these securities because they didn’t see a clear and transparent pic- 
ture. 

At the Commission and in the markets, you have to rely upon 
these gatekeepers to make sure all the material information is pro- 
vided to investors. When a professional gatekeeper knowingly with- 
holds that information, I think it raises not only the question that 
Senator Levin raised in an earlier question about whether or not 
they aided and abetted in what happened here, which I certainly 
think they did, but I think if I was still at the SEC, we’d certainly 
look at whether or not they had a primary obligation under the se- 
curities laws since there appears to have been willful knowledge 
here of a lack of disclosure to investors that they were raising 
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money from to make that disclosure to them. And I would suppose 
that’s certainly one thing that the Commission will turn around 
and take a look at. 

Senator Collins. Let me follow up on that very point. Have you 
had the opportunity to review the prospectus that Citigroup cre- 
ated for the Yosemite Trust? 

Mr. Turner. Yes, I have read — I haven’t read every word, but 
I’ve scanned through the Yosemite Trust offering. 

Senator Collins. And what are your preliminary conclusions re- 
garding the accuracy of the representations made of Enron’s finan- 
cial picture in that prospectus? 

Mr. Turner. One, it refers back to some of the Enron filings that 
clearly don’t have this financial information presented as a loan to 
it and is telling investors go look at that, notwithstanding the fact 
that they clearly knew, as evidenced by their own internal memos, 
that it had been kept off those balance sheets as debt. And so I 
think there’s a legitimate question here based upon what I’ve been 
provided so far to date, that raises the question about whether or 
not there were disclosures that the investment bankers were aware 
of and should have been aware of based upon their due diligence 
that were missing. 

Senator Collins. It seems to me based on the review of the docu- 
ments in this case that in the specific instance of structuring the 
prepays, that Andersen gave accurate guidance in this instance to 
Enron on the criteria that must be satisfied in order for this to be 
a legitimate prepay. Would you agree with that? 

Mr. Turner. Yes, I think Andersen did give some good guidance 
to the people involved with it, and it’s guidance certainly I would 
have used myself if I was still a partner out there in evaluating 
whether these would be treated as prepaid trading assets and li- 
abilities or as debt financing. So I think their conclusion, and con- 
clusion as to how to apply it to these transactions were correct. 

Senator Collins. But the criteria they set out clearly were not 
followed. 

Mr. Turner. I would agree with that. In fact. Senator I would 
turn around and tell you that some emails or correspondence 
makes it appear like people almost attempted to mislead Andersen, 
which is highly unfortunate. Again, one of the fine things that the 
Senate dealt with in the Sarbanes bill. 

Senator Collins. Mr. Turner, some people have told us and con- 
tinue to maintain — and this follows up on a question that the 
Chairman asked you — that the technical manner in which Enron 
accounted for its obligations under these transactions was really ir- 
relevant because the trading liability or debt would be viewed simi- 
larly by the markets. 

Could you explain for us further why it does, in fact, matter how 
Enron chose to report this cash, whether it reported it as cash from 
its trading operations or as a loan? 

Mr. Turner. Yes. In particular on this balance sheet, this bal- 
ance sheet has a significant amount, billions of trading assets, bil- 
lions of trading liabilities, and I think a normal reader of these fi- 
nancial settlements would understand that companies’ traders try 
to match those assets and liabilities to where they come due at the 
same time and offset one another. And as a result, you’re not going 
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to have to be generating a bunch of additional cash flow to be pay- 
ing down bank debt or meet the interest and principal payments. 

But, in fact, that wasn’t the case here. These really weren’t trad- 
ing assets and liabilities that were going to be offset. They were 
bank loans who had debt and principal payments, interest pay- 
ments that had to be met, and the company wasn’t generating suf- 
flcient cash flow to meet those, as we all know now, because it 
ended up in bankruptcy. 

By being able to pump up the cash flows to make it look like they 
were generating a lot of cash and then hide the bank debt so it 
looked like they didn’t have a lot of bank debt payments coming 
due, it disguised the true nature of what the real liquidity of this 
institution looked like. We can tell, quite frankly, we all found out 
the day it filed for bankruptcy that it really didn’t have the cash, 
didn’t have the liquidity. The only thing it did have was a lot of 
bank debt that we found out for the first time was off-balance 
sheet. 

Senator Collins. Ms. Stumpp, many analysts have described 
Enron’s finances as “verging on the impenetrable,” and, in fact, one 
stock analyst described it as a “black box.” Did your rating agency 
have difficulty in ascertaining the true picture of Enron’s finances? 

Ms. Stumpp. Well, in retrospect, knowing what we all know 
now 

Senator Collins. I don’t want you to answer in retrospect. I 
mean, when you were going through the process, did you find it dif- 
ficult to analyze and rate Enron because of the complicated and un- 
usual nature of many of its transactions? 

Mr. Diaz. Maybe I can answer that, because I was responsible 
for Enron. We certainly looked at Enron as being a very complex 
company, mainly because of its trading operations, so we spent a 
lot of time trying to understand the risks around the trading and, 
as Mr. Turner said, trying to understand the matching of the as- 
sets and liabilities. 

I think we also spent a lot of time trying to understand the na- 
ture of some of the financing that was taking place off-balance 
sheet in terms of their investments in international projects. 

But the fundamental problem was that we did not see what they 
were really doing in terms of the prepaids, which is part of the pic- 
ture. We also were not able to see the existence of some of the 
other off-balance sheet vehicles like LJM and Braveheart and all 
those other vehicles that were kept out of the limelight. 

So, what looked like a complex but understandable company 
really was not. There was a lot of misleading — there was a lot of 
deception in the way that they presented the financial statements. 

Senator Collins. But you felt that you had adequate information 
on which to base a rating decision? 

Mr. Diaz. At the time we did because — if we had felt that we 
didn’t — we would have either withdrawn — we probably would have 
withdrawn the rating. So at the time, based on the information we 
had, we did believe that we had adequate information. 

Senator Collins. Mr. Barone, I am going to ask you the same 
question. 

Mr. Barone. Yes, I echo my colleagues’ remarks. While Enron 
was certainly a little more complex than some of the other energy 
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credits that we evaluated — we spent a considerable amount of time 
trying to delve in and do the analysis, and we believed that we 
had — given the information that was provided to us — that it was 
full and adequate and enough for us to do the evaluation, certainly. 
What we’ve learned in retrospect, obviously is that that was not 
necessarily the case. 

Senator Collins. Mr. Turner, I am going to put you on the spot 
here. Did the rating agencies do a good job? 

Mr. Turner. You’re right, you are putting me on the spot. Let 
me say this. Senator: I remember back around the middle of Octo- 
ber, as this whole thing was imploding on itself, one of the news- 
paper reporters calling me up and asking me if I would review and 
read the Enron financial statements. 

I went through and read them in depth at that point in time, and 
to be quite honest with you, they raised more questions in my mind 
than they answered. They raised a lot of questions because there 
were tantalizing little bits of information, but certainly not enough 
to analyze the full set of financials from. And the question is: Did 
people who were analyzing them, not only the rating agencies but 
the stock analysts as well, were they able to go back into Enron — 
because certainly they get a mosaic of information we don’t get out 
in the public. Were they able to go in and get the answers to those 
questions? Quite frankly, many of those questions, if answered, 
would have told you that those financial statements had been 
cooked. And so I think the real question was: Did they go through, 
did they ask those questions, did they get the answers to those 
questions? Because the financials themselves clearly tee up a lot of 
serious questions that we now have the answers to and we know 
they’re cooked. 

Senator Collins. Thank you, Mr. Chairman. 

Senator Levin. Thank you very much. Senator Collins. Senator 
Lieberman. 

Senator Lieberman. Thanks, Mr. Chairman. Thank you all for 
your testimony. 

Mr. Turner, during your oral testimony today, I believe I heard 
you say that the kinds of transactions that we are focusing on 
today occur day in and day out on Wall Street and in the economy. 
Could you expand on that a bit? What do you mean? 

Mr. Turner. Wall Street designs and engineers transactions, not 
on their own but with the help of the accounting firms as well as 
the law profession, quite frankly, that are intended to obfuscate or 
keep information from investors. Off-balance sheet types of 
financings, financings that will make things look like equity rather 
than debt on the balance sheet, not just the issue of what type of 
liability, but whether it’s debt or equity. At the SEC, quite frankly, 
they’re very tough to find because they design them with the notion 
of keeping them out of the filings, but we would find them from 
time to time and then basically have to go through a battle, major 
battles, to try to keep — or to try to get investors the information 
they needed disclose. 

The Financial Accounting Standards Board, out from your State, 
Senator, actually has a list of publications that is probably about 
four inches thick now and about — there’s thousands of answers in 
that on these transactions, and I would guess maybe 70 percent. 
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maybe more of those answers are just for these type of structured 
transactions coming out of Wall Street, where they’ve structured 
the transaction, tried to get around the FASB rules. We would find 
out about them at the SEC, and then asked the FASB to try to deal 
with it. I think it’s probably the best indication of just how much 
time and effort goes into not only structuring but then trying to fix 
the problem and get clear disclosure for investors. 

Senator Lieberman. Seventy percent of what was the number 
you gave? 

Mr. Turner. There is what’s known as the Emerging Issues Task 
Force of the Financial Accounting Standards Board. It’s a group of 
people who deal with emerging accounting issues as they arise. 
Quite often they arise because the investment bankers have de- 
signed these transactions. People have found out about them, and 
so then we have to come up with an answer to try to make them 
transparent to investors. 

Quite frankly, I would say that on a number of occasions even 
the accounting firms themselves were appalled by the accounting 
that the investment bankers were proposing or the companies were 
proposing to use. And to their great credit, we would have the ac- 
counting firms call us up, tell us about the transaction, and then 
ask us to try to shut it down. 

I will tell you I do recall one situation where even the investment 
banker was asking everyone to sign a non-disclosure agreement as 
they shopped it around so that no one could come and tell the SEC 
about it. 

Senator Lieberman. And in that case, to use language that you 
used, the proposal had the intention to hide and disguise the true 
condition of the transaction from investors? 

Mr. Turner. Without a doubt. 

Senator Lieberman. I want to go back just real briefly. Seventy 
percent of what, in your first answer, were you talking about? 

Mr. Turner. It’s 70 percent of these emerging accounting issues 
that this task force has dealt with. 

Senator Lieberman. Had to do with these so-called structured 
transactions? 

Mr. Turner. Some of them are structured transactions. Some of 
them are just pure off-balance sheet type transactions that are — 
there’s more than just structured transactions that Wall Street has 
used to disguise the real true nature 

Senator Lieberman. Again, with this 70 percent of the emerging 
issues, OK. 

Mr. Turner. OK. 

Senator Lieberman. Where the intention was to hide and dis- 
guise the true condition of the transaction — and, therefore, the 
company — from investors? And you are not here just talking about 
the kind of prepays that Enron was involved in with the financial 
institutions we are talking about, but other structured trans- 
actions? 

Mr. Turner. That’s true. And on some of these, there’s very le- 
gitimate good business reasons for them to do what they want to 
do because of tax reasons or to protect themselves in bankruptcy 
court or whatever. But that doesn’t prevent you from turning 
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around and really reflecting the true economic substance on the 
balance sheet in the way it should be. 

Senator Lieberman. Which, by and large, they were not doing. 

Mr. Turner. Correct. 

Senator Lieberman. Would you say that this widespread use of 
these structured transactions to conceal the true nature of the 
transactions in the company from investors is still going on today? 

Mr. Turner. Yes. 

Senator Lieberman. Notwithstanding Enron, WorldCom, Tyco, 
ImClone, etc., still going on? 

Mr. Turner. Yes. I would guess that — and it would be specula- 
tion, but I would guess that, yes, that’s still true. We’re still seeing 
these type of issues come up at the Emerging Issues Task Force. 

Senator Lieberman. Let me go on to the credit rating agencies 
and pick up on a note, that all of you were before the full Com- 
mittee earlier, as part of a series of hearings in which we asked 
essentially why didn’t the watchdogs bark so that we had warning 
about what was happening at Enron in this particular case. Credit 
rating agencies are institutions that investors rely on because they 
presumably have more information than most investors do to guide 
where money should go, and we had very interesting testimony 
about the history of the agencies and they played a very important 
role in the development of our economy, etc. 

Ms. Stumpp, you said in your testimony, “It is important for me 
to note that Moody’s did not have any knowledge prior to Enron’s 
bankruptcy of the existence of Enron’s prepaid forward and related 
swap transactions.” And the folks from Standard & Poor’s had a 
similar comment, although not in as crisp a sentence as you did. 

So the question that I want to ask, both looking back and looking 
forward, is: Why didn’t the credit rating agencies know? Let me put 
it another way. We just heard from Mr. Turner, and we are going 
to hear later in the hearing from two of the largest financial insti- 
tutions in the world who are going to testify that the kinds of 
structured transactions that they entered into with Enron were 
and are common practice in the world of finance. 

So if these sorts of prepays are so common, I have got to ask you: 
Why didn’t Moody’s and Standard & Poor’s detect them and their 
impact on Enron’s true financial condition? 

Ms. Stumpp. Well, again, it’s a two-part question, looking back 
and looking forward. 

Senator Lieberman. Right. 

Ms. Stumpp. Looking back, we did ask questions of these compa- 
nies, but candidly, these transactions were disguised loans, and it 
was very difficult, and it would be very difficult from a simple ex- 
amination of a company’s financial statements to detect them. The 
financial statements were deliberately misleading, and it was in- 
tended to hide this type of transaction from specifically parties 
such as the rating agencies or investors. 

What I would say in terms of looking forward is that we are ask- 
ing more and tougher questions, specifically as it relates to compa- 
nies in the energy industry. For example, we are asking them if 
they have engaged in these types of transactions. There was a com- 
pany that did disclose as a result of certain prompting that it re- 
stated its financials as a result of prepaid transactions. We re- 
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viewed that situation and took a rating action and downgraded 
that rating in part because of the effects of this. 

We’re setting up specialist teams at Moody’s. We are basically 
setting up specialist teams to review accounting and corporate gov- 
ernance. In fact, we’re looking to factor that very closely into our 
ratings. And we also sent a survey to every single corporate issuer 
of rated debt, as well as in other areas of Moody’s, to ask them 
about matters such as triggers and off-balance sheet obligations. 

Senator Lieberman. So looking back now, are you saying, by de- 
scribing a commendable and encouraging series of steps you are 
taking now and on into the future, that Moody’s was not aggressive 
enough in pursuing Enron and trying to obtain information about 
the true nature of these transactions? 

Ms. Stumpp. I think we were aggressive. I think we asked direct 
and difficult questions of Enron, but there was 

Senator Lieberman. They were not telling you the truth? 

Mr. Diaz. Yes. 

Ms. Stumpp. Correct. 

Mr. Diaz. Basically, they — for example, we asked them at one 
point, to try to understand the scope of their off-balance sheet obli- 
gations, to tell us everything they had — whether it was on-balance 
sheet or off-balance sheet so that we could make a judgment as to 
how we would treat it. So forgetting about the accounting treat- 
ment, forgetting about the structuring of transaction, what is the 
economic value transaction, and they gave us what they termed to 
be the kitchen sink of everything they had, but there was a lot of 
information there that was just not given to us. So even when we 
were asking directly for information, they were just withholding it. 

So in the case of these prepaids. Senator, I think you are allud- 
ing to the fact that they are common as long as they are real, le- 
gitimate transactions where a commodity is delivered. But in this 
case, it was a clear effort at hiding what was really debt from our- 
selves as well as other investors. 

Senator Lieberman. Mr. Barone, from Standard and Poor’s part, 
I presume the answer is somewhat the same. I believe that, am I 
right, that you as well as Moody’s did rate the Citibank sponsored 
Yosemite Trust, is that right? 

Mr. Barone. Yes, that is correct. 

Senator Lieberman. So if you did, both of you rated the Yosemite 
Trust, therefore, you had some firsthand knowledge of these spe- 
cific transactions, why did that not lead the credit rating agencies 
to see what was going on and ring the bell to alert everyone? 

Mr. Barone. There was limited information provided specific to 
the portion of the trust that we were asked to rate. I am going to 
defer to my colleague, Mr. Khakee, to explain exactly why we saw 
page one, if you will, but never saw page two and page three. 

Mr. Khakee. Yes. I should distinguish that from the perspective 
of performing the analysis, in terms of placing a rating on the 
notes that were issued by the Yosemite Trust the focus of the anal- 
ysis is to make sure that the rating on the notes is consistent with 
the underlying company. That was, in this case, Enron. And so the 
analysis really focuses on reviewing the documentation to make 
sure that the rating is, in effect, a pass-through of the Enron rat- 
ing. 
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So when you look at the eligible investments criteria, when you 
look at any of the dependencies from a credit perspective, our anal- 
ysis showed that it was very consistent, that investors who pur- 
chased a Yosemite note were, in fact, buying the default risk of 
Enron. So that was completely consistent. 

Senator Lieberman. Yes. 

Mr. Khakee. What we were never presented with was all of the 
other aspects of what Yosemite was tied to. 

Mr. Barone. The issue of the Delta entity and how the swap 
moved and so forth was never presented to us when we were asked 
to evaluate the Yosemite transaction. It was not, indeed, part of 
the credit evaluation of Yosemite. The bankers did not present that 
portion of the transaction to us. 

Senator Lieberman. My time is up, but that appears to me to be 
very focused vision. In other words, you were right in the middle 
in looking at Yosemite of the kinds of transactions that infuriate 
us today, and you are much more expert at this than I am, but it 
bothers me that it did not open the door for you to see what was 
happening. 

Mr. Barone. I know you are out of time. Senator, but there was 
nothing there to even elicit the second question as to what is be- 
yond all this. There was nothing that sort of hinted at — oh, there 
is Delta and there is this swap with the prepay. There was nothing 
revealed that prompted us to ask more pointed, more direct, or spe- 
cific questions regarding the transactions. These credit linked notes 
are very common, as I understand, in the structured finance group. 

Senator Lieberman. Mr. Diaz, a final question, a very brief an- 
swer I am going to ask of you. You indicated that, and I presume 
folks at Standard and Poor’s would say the same, the people at 
Enron did not tell you the truth, they were not disclosing what 
they were doing. Who did not tell you the truth? 

Mr. Diaz. The people that we dealt with in the financial area, the 
CFO 

Senator Lieberman. Whose name was? 

Mr. Diaz. Andy Fastow. 

Senator Lieberman. All right. Anyone else? 

Mr. Diaz. It would have been Ben Glisan, and Jeff McMahon at 
times. 

Senator Lieberman. Thank you. Thanks, Mr. Chairman. 

Senator Levin. Familiar names, I am afraid. Senator Fitzgerald. 

OPENING STATEMENT OF SENATOR FITZGERALD 

Senator Fitzgerald. Thank you very much, Mr. Chairman, and 
all of you, thank you for being here. 

After hearing the testimony this morning, I really think that the 
transactions we are describing today are along the lines of the ones 
that we had hearings on earlier in the year, at least in the Com- 
merce Committee. Enron was borrowing money and booking it as 
revenue from operations and going to elaborate steps to keep the 
actual liability incurred by virtue of the borrowing off their income 
statements. 

And whether it is all the off-the-books partnerships, which they 
would cause to go out and borrow money and figure out a way to 
have the borrowed money then paid to Enron itself, which they 
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would book as income or revenue. They would manage to keep the 
indebtedness of the partnership off the books — they did that with 
the Blockbuster Video transaction, where they created Braveheart. 
They had Braveheart go borrow $115 million from the Canadian 
Imperial Bank of Commerce. 

Then they sold the worthless asset to the partnership. The part- 
nership paid Enron with the borrowed money. Meanwhile, there 
had been some form of credit support from Enron itself over to 
Braveheart the partnership, but that was not disclosed to inves- 
tors. 

And at the end of the day, Enron, I think, incurred about $20 
billion worth of obligations that they managed not to report as in- 
debtedness on their balance sheet, and when they filed for bank- 
ruptcy last December, it was because they had $4 billion in debt 
coming due that they had to pay and they did not have the cash 
to pay it. 

These prepaid transactions, as you have eloquently testified, 
were just another means of really borrowing money and getting the 
proceeds of the borrowings in a way that they could book it as cash 
from operations and keep the liability off their books. So they were 
very creative in borrowing money and booking it as income. 

I do want to follow up on a few things that have been said. Mr. 
Turner, you said that you were very troubled by the sale of the se- 
curities to the public, and I guess in the case of Citibank, I have 
to say I was much chagrined to learn that Citibank had lent $1.5 
billion to Enron and then they had managed to sell securities to 
the public to hedge their own position, and I believe when Enron 
went bankrupt, then they did not have to pay back the securities 
and they wound up, in effect, not losing any money even though 
they lent Enron $1.5 billion. 

Morgan is in a different position because instead of selling secu- 
rities to the public to hedge their risk, they got surety contracts 
and now the insurers will not pay them on that and they are in 
court over that. 

But Mr. Turner, your citing your concern actually brings up the 
whole issue of the Glass-Steagall Act, which had been in place a 
long time. Congress undid it a couple of years ago, but the reason 
Glass-Steagall was put into effect back in the early part of the de- 
pression was because prior to the stock market crash in the 1920’s, 
there had been a pattern of commercial banks/investment banks 
unloading bad loans off on the public by selling securities. 

I would like you, Mr. Turner, to flush out your concerns here. 
When we repealed Glass-Steagall and did away with all remnants 
of the law between commercial banking and investment banking, 
do you think we made a mistake? 

Mr. Turner. You guys ask tough questions. At the time that 
Glass-Steagall was repealed and GLB was put in place, I do know 
I had a concern as to whether or not you had legitimate and real 
firewalls, and, in fact, I was not the only one. I recall that Chair- 
man Greenspan on more than one occasion was up here testifying 
that, in fact, if you went that route, you had to make sure that you 
had honest-to-goodness firewalls in between and different subsidi- 
aries set up for securities versus banks, all under his supervision 
as overseen from a bank holding company. 
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To that extent, I do agree with Chairman Greenspan that if you 
are going to break down the restrictions between the securities 
firms and the banking firms, a point I do not necessarily disagree 
with in light of the competitive banking and the global inter- 
national market, I do agree with Greenspan that the securities 
firms, you have got to have functional regulation and the securities 
firms and banking firms cannot be working together, entering into 
transactions together and using the securities arm to try to get 
banking business. I think there does need to be some restrictions 
put on that and avoided or we will have some problems. 

Senator Fitzgerald. Citibank sold these securities to sophisti- 
cated investors and did not have to make any disclosures except 
those required for sophisticated investors, right? 

Mr. Turner. Right. I think one of the things that really concern 
me about the Yosemite thing is you do not see disclosures in there 
talking about the fact that Citibank is trying to reduce its exposure 
to Enron, either because of its own internal lending caps or per- 
haps because they really felt that there was risk there. They are 
trying to reduce their exposure at the same time they are trying 
to increase exposure to outside investors through offering these 
notes, and I think it would have been — investors would have want- 
ed, and I think, in fact, some — I was told some investors did drop 
out of later deals because they could not get adequate disclosures 
and had concerns about that. 

And I think investors will come back and say, why did Citibank 
not tell us at the same time that they are placing, in essence, 
Enron paper with us, because that is where the debt payments and 
resources are going to have to come from to repay it, why was 
Citibank getting out of their exposure to Enron while they are 
turning around and selling these very same type of liabilities off to 
investors? 

Senator Fitzgerald. We have talked a lot about how Enron took 
their debt off the balance sheets and we have uncovered a lot of 
ways in which they did it here, which they probably violated tech- 
nical accounting rules. You did not really have three independent 
parties with this Delta-Yosemite transaction, and so forth. 

But from the testimony of many of you, I guess you are very con- 
cerned about how companies in America are taking debt off their 
balance sheet and I am wondering, should we in Washington try 
to close down loopholes in the law which were in the accounting 
regulations which allow companies to do this? 

There are some well-established and legal ways of taking debt off 
the balance sheet. A simple one is if you have a building, do a sale- 
lease back and you get rid of your mortgage. A lot of companies do 
that. However, you are not really fooling anybody by doing that. 
Airlines take debt off their balance sheet by selling aircraft and 
then leasing them back. I suppose you guys are not fooled by that 
because you look for things like that. But now, you really have to 
look for a lot more sophisticated ways of taking debt off the balance 
sheet. 

Would it be helpful if Congress tried to shut down some of those 
means by which companies are able to take debt off the balance 
sheet? That is to anybody on the panel who would want to address 
that. 
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Mr. Barone. Senator, I do not know if it is helpful to the finan- 
cial markets to necessarily do away with the use of off-balance 
sheet financing. I think the issue is one of greater disclosure and 
penalties for those that do not. The airplane leasing, as you noted, 
often appears in footnotes and is an integral part of a company’s 
financial reporting. 

Senator Fitzgerald. Would you like to see tighter requirements 
in SEC disclosure laws about the use of off-balance sheet financ- 
ing? 

Mr. Barone. Yes, sir. Senator, we actually have a position paper 
on that that is included in my testimony. 

Senator Fitzgerald. Mr. Turner, what do you think about that? 

Mr. Turner. Senator, I would turn around and tell you that I be- 
lieve, as a businessman, as a former businessman, that those finan- 
cial statements, not only for investors but for management pur- 
poses, really need to reflect what is going on with the business. If 
you are structuring off-balance sheet financing because of tax pur- 
poses or others, so be it. I have got no problem with that. But at 
least show them in the financial statements for what they really 
are. Show them as debt. To the extent that we have things that 
are really debt that are off the balance sheet, it just does not ring 
true with the average investor out there and it is what has caused 
us a loss in the confidence. 

So I do believe Congress or the financial accounting standard set- 
ters ought to turn around and do something that, in essence, says 
we are going to put debt on your balance sheet if you have to use 
your own resources or cash to pay it. Just putting it in the footnote, 
quite frankly, is like just putting stock options in the footnote, and 
that does not get the job done, either. 

I think if we are going to tell the rest of the world we have got 
the most transparent markets in the world, which we do, clearly 
do have today, then we have got to uphold that leadership and 
make these financial statements real and real to the investors and 
put the debt on the balance sheet. 

Senator Fitzgerald. One final question, if I could. It has been 
reported in the Wall Street Journal on February 11, 2002, that Bob 
Rubin of Citibank called Peter Fisher, Undersecretary of the Treas- 
ury for Domestic Financial Markets, to ask that “a Treasury official 
ask credit rating agencies to give Enron a break.” We know that 
Mr. Fisher, from other reports, declined to do that. Did anybody 
from Citibank call any of your agencies to lobby you to give Enron 
a break? 

Mr. Barone. No. 

Ms. Stumpp. No. 

Senator Fitzgerald. No? Did you have any banks call you to 
lobby you to give Enron a break? 

Ms. Stumpp. [Nodding affirmatively.] 

Mr. Barone. No. 

Senator Fitzgerald. OK. That probably would be a warning sign 
to you, if a bank called you directly and asked you to give a break 
to somebody. 

Senator Levin. Senator Fitzgerald, did someone shake their head 
no? I am sorry. You said no? 

Senator Fitzgerald. Were you all saying no? 
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Senator Levin. Were the answers on the record as being no? 

Mr. Diaz. I have testified before, during the events of the week 
of November 5, when the Dynegy deal was in progress, we did have 
discussions with banks at the time, but we were not lobbied — I 
mean, they were looking for us to give the deal a chance to work 
out, and I have testified that we held off action because we thought 
the probability of the Dynegy deal going through was high and that 
the ultimate 

Senator Fitzgerald. The Dynegy deal? 

Mr. Diaz. Dynegy, when Dynegy was trying to buy Enron. I 
think that is what you are referring to, at that time, during that 
time frame. 

Senator Fitzgerald. And you were having calls from banks ask- 
ing you to hold off on your downgrading of Enron’s debt at that 
time? 

Ms. Stumpp. We received a call from a bank requesting a meet- 
ing following a time when we were going to downgrade Enron’s rat- 
ing. We had that meeting. I would not characterize the call as “give 
Enron a break.” It was, “could we have a discussion in recognition 
of the fact that this is an important issue” and that there was basi- 
cally new and material information that the banks wanted to con- 
vey to us. 

Senator Levin. Thank you. I am going to call on Senator Cleland. 
I just want to note for the record that the Sarbanes bill does con- 
tain a provision, I think, along the lines that Senator Fitzgerald 
was referring to, which would significantly tighten the rules for the 
display and disclosure of off-balance sheet financing, so there is at 
least some movement in that direction. I think that is a very im- 
portant area that Senator Fitzgerald got into, but I do believe that 
significant provision is part of the Sarbanes bill. 

Senator Cleland, I think I am going to call on you. Technically, 
you have not had an opportunity yet. Senator Cleland. 

OPENING STATEMENT OF SENATOR CLELAND 

Senator Cleland. Thank you very much, Mr. Chairman. 

Mr. Turner, I would say that I am on three committees that have 
been investigating Enron, the Commerce Committee, the Govern- 
mental Affairs Committee, and this Permanent Subcommittee on 
Investigations, and each hearing increases the “Alice in Wonder- 
land” quality of this incredible investigation. It gets curiouser and 
curiouser. 

We started off basically by looking at Enron officers. I indicated 
that in combat, officers eat last, but in this combat, Enron officers 
ate first. Then we looked at the accountants and found out the ac- 
countants were not accounting and the auditors were not auditing. 

And now we find that the lending institutions, the great financial 
services institutions, JPMorgan, Citigroup, Bankers Trust, 
Barclays, Connecticut Resource Recovery Authority, Credit Suisse, 
First Boston, Fleet Boston, Morgan Stanley, Royal Bank of Canada, 
Royal Bank of Scotland, Toronto Dominion were involved and $8 
billion of loans that on any balance sheet in America, kept by any 
little accountant in any little hometown in Georgia would have 
been listed as a liability and not an asset. 
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What I would like to know from you is, how in the world can 
some of the finest minds in finance in the world with these great 
institutions participate in something like this? It seems like it 
would be more difficult to sneak sunrise by a rooster than to sneak 
$8 billion of liabilities and transform them into assets with these 
great financial institutions looking on. What happened? 

Mr. Turner. Oh, I think people are running down the yellow 
brick road in Oz-land. 

Senator Cleland. Well, we are not in Kansas anymore. 

Mr. Turner. Yes, we are not in Kansas anymore. [Laughter.] 

When you would see these meetings occur between file invest- 
ment bankers and the attorneys and the accountants as they de- 
signed these type of transactions, it became a combination of a 
game, a herd mentality, if you will, a very competitive, let us beat 
the other banker out and try to come out with another vehicle that 
we can sell some and raise fees off of. They really lost their com- 
pass and lost sight of the fact that, really, what makes those in- 
vestment banking firms are the investing public and the markets, 
but instead became much more focused on making fees. 

And as the industry changed from a commission-based, profit-ori- 
ented organization 30, 40 years ago to one that is driven by invest- 
ment banking fees and that is where their compensation is, I think 
that change in profits, that change in compensation, that change 
in structure and what really made the investment banking firms 
and Wall Street changed their behavior to one of looking out for in- 
vestors to one of let us make a buck and let us see what we can 
go around the rules 

Senator Cleland. Would you say that was infectious greed? 

Mr. Turner. It was infectious greed 

Senator Cleland. Mr. Greenspan was suggesting 

Mr. Turner [continuing]. Like a bad case of cancer. 

Senator Cleland. Ms. Stumpp, what happened? 

Ms. Stumpp. Well, I would say that in this regard, financial in- 
stitutions do engage in structured transactions and in financial en- 
gineering as part of their history. In this case, it is perhaps not, 
again, the structure, although we recognize the outcome of the 
structure was to boost cash flow and to not show appropriate debt 
or the actual level of debt that was on the books, but it was the 
disclosure. It was the treatment of this transaction. The disclosure 
and the treatment were not clear so that people could not really see 
the true picture of the financial health of Enron. So what I would 
say is that perhaps it was financial engineering going a little too 
far, but the disclosure element was particularly problematic. 

Senator Cleland. Mr. Barone, what happened? 

Mr. Barone. I think you hit it on the head. Senator, about the 
greed issue. I mean, it is obviously a blatant attempt to hide and 
disguise various transactions to make a company look better. I be- 
lieve we were defrauded. I believe we did a fine job in our attempt 
to try to uncover various additional debt, liabilities, and so forth, 
but you do not know what you do not know, and that which was 
concealed made it extremely difficult to paint a true picture of 
Enron’s creditworthiness. I think it may have started out with one 
intent, but it clearly was a snowball rolling down the hill and it 
just kept building. 
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Senator Cleland. I think it is the ultimate in fuzzy math and 
it has cost the teachers’ and employees’ retirement pension funds 
in my State almost $127 million in losses. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you, Senator Cleland. Senator Carper. 

Senator Carper. Thanks, Mr. Chairman, and to our witnesses, 
welcome and thank you for being here today. 

I would ask, Mr. Turner, I do not think anyone has asked you 
any questions today, so maybe I will throw one your way. How does 
the — I will call it the Sarbanes legislation that we have been in 
conference on now — how does that legislation reduce, if at all, the 
likelihood that other companies like Enron will try to use prepaid 
forward transactions or a device like that to deceive? 

Mr. Turner. I think there are actually some excellent provisions 
in the Sarbanes bill. I do not think it is an end-all for this problem 
and you should be careful about that, but there is a very important 
provision in there that says that the executives are going to have 
to sign off on the financial statements, not just based upon whether 
they are GAAP, but whether or not they fairly present the real true 
economic picture of the balance sheet and the income statement of 
these companies, and I think that provision is going to make the 
executives think twice. They can no longer hide behind GAAP as 
a result of that provision in that legislation. They are going to have 
to turn around and make sure it presents a true economic picture. 

In the list of prohibited services that has been, unfortunately, se- 
verely opposed by some members of the House, it has a prohibition 
on some services, the nature of which the auditors would typically 
do in these type of situations, so it will cut off the ability of the 
investment bankers to go get the assistance from auditors in turn- 
ing around and trying to structure these things. As long as we can 
hang on to that list of nine provisions, I think it will go a long ways 
and I really hope we do not lose those things in conference. 

I think the additional legal provisions, including some strength- 
ening of what the SEC regulations are and who they can go out 
and reach, give them reach that will allow them to go after these 
type of situations and professionals who were not at the company 
but nonetheless aided and abetted in this type of false and mis- 
leading financial reporting. 

I think all of those components of the Sarbanes bill are just very 
good, very excellent, very outstanding, are going to ensure that we 
have some independent gatekeepers as well as some people inside 
who can no longer just try to get around the rules. 

Senator Carper. Let me ask our other witnesses, do you want to 
comment on the same question? If not, I can ask another question. 

Before coming to the Senate, I was privileged to be Governor of 
Delaware for 8 years and well before that to be Treasurer of the 
State for 6 years. I remember when Delaware had the worst credit 
rating of all 50 States. We were tied for dead last with Puerto Rico, 
and they were embarrassed. That is how bad it was. We were 
closed out of credit markets, literally could not sell bonds, notes. It 
was a bad time. You folks were all over us, Moody’s and Standard 
and Poor’s, all over us in the bad old days back in the 1970’s and 
did not let us get away with anything. 
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When I see what Enron got away with, the question comes to 
mind. I know others have probably asked this question, but how 
did they get away with it without you folks knowing what was 
going on? 

Mr. Barone. Well, Senator, I would assume that in Delaware, 
you did not defraud the agencies by not presenting a full, clear, 
and accurate picture of the financial well-being or lack thereof of 
the State. 

No, I think they got away with it through deception, through 
fraudulent disclosure, lack of disclosure, insufficient disclosure, and 
not for a lack of asking by us. My colleague pointed to the kitchen 
sink document that we all were privy to. We asked what obliga- 
tions do you have that were not on-balance sheet. We always had 
a tug of war with Enron as to what off-balance sheet obligations 
we should effectively put back on their balance sheet. They clearly 
disclosed many things that were not on-balance sheet and even 
came to some agreement with us that, yes, certain things probably 
should be added back. 

What we did not know is that there was another book full of 
things that should have been added back to the balance sheet and 
considered obligations. That is how they got away with it. 

Senator Carper. Anyone from Moody’s? 

Mr. Diaz. Yes. I think, fundamentally, I agree with Mr. Barone. 
It is a lot of use of financial engineering, lack of disclosure, lack 
of transparency, and basically never refusing to answer a question 
when we probed, but giving us misleading answers and with- 
holding information. I spoke about the kitchen sink, where we 
asked them to give us a list of all their financial obligations, and 
they — clearly, a lot of the partnerships were not included in that 
information. We are not auditors, so we do not go and look at the 
books, but it is basically a — I think they got away with it for a 
while, but ultimately, that kind of situation is not sustainable, and 
that is what happened. 

Senator Carper. What are you doing different today at Standard 
and Poor’s or at Moody’s to ensure that companies like Enron do 
not get away with this sort of thing in the future? 

Mr. Barone. I think we have a degree of healthy skepticism 
when probing companies for information. I think history is a great 
teacher. You learn a lot from looking back. For many of the energy 
firms, we are asking about prepaid deals: If they did them, to de- 
scribe them and disclose them. We are also asking about trading 
activity as well, not that we had not asked similar questions before, 
but I think we just have a greater skepticism. We are a little bit 
more critical. Our skills are honed even further. I mean, time is a 
great educator. 

Senator Carper. Thank you. 

Ms. Stumpp. I would say, for Moody’s, I mentioned this a few 
moments ago, but we are asking more and tougher questions. With 
respect to the energy merchants themselves, we have asked them 
about their engagement in prepaid forward transactions, particu- 
larly as a result of the disclosure of Project Alpha in connection 
with Dynegy. Some companies have told us that they have, again, 
been approached to do these deals. Some of them have told us they 
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declined to do some of these deals. At this point, few have indicated 
that they have done any of these deals. 

We plan, as a result of the information that we understand today 
and from what we have read in the papers, to follow up and have 
written correspondence with these companies, asking them to af- 
firm to us that they are not engaged in these prepaid forward 
transactions, or if they are, to disclose it to us and the level of such 
activity. 

We are setting up at Moody’s specialist teams in connection with 
experts who can help us with accounting and corporate governance 
matters. We have gone out to the entire corporate finance rated 
universe and asked them information on off-balance sheet obliga- 
tions and on ratings triggers and we produced a report last week 
on our survey of ratings triggers. 

Senator Carper. Thank you very much. I might add, Mr. Chair- 
man, just as a postscript, the State that used to have the worst 
credit rating of any State in the Nation ended up, I think about 
2 or 3 years ago, thanks to companies here plus one that is not, 
Delaware ended up with a AAA credit rating. So, miracles do hap- 
pen. Thank you. 

Senator Levin. Well, one of the reasons for its dramatic improve- 
ment is one of our colleagues who is sitting right to my right. Sen- 
ator Carper was then Governor of the State, and he is much too 
modest to take credit for it, but he deserves a great deal of that 
credit for his State’s improvement. 

Talking about credit ratings, let me ask you just one final ques- 
tion. You have all indicated that the prepays here should have been 
booked as loans. They were disguised loans. Instead they were 
booked as cash coming in from business operations. And my ques- 
tion is this. If they had been properly booked, how would that have 
affected your ratings? First let me ask you, Ms. Stumpp. 

Ms. Stumpp. Unequivocably it would have resulted in a lower 
rating. And the magnitude today — it is quite dramatic, the mag- 
nitude of the reduction in cash operations and the increase in debt, 
and we would have had a lower rating on Enron. 

Senator Levin. Mr. Barone. 

Mr. Barone. The same here. Senator. We would have had a 
lower rating on Enron for certain — significantly. How far? How 
much? I couldn’t necessarily pass that judgment right now, but it 
could have easily been non-investment grade, two notches below or 
three notches below where it was before its demise. 

Senator Levin. Senator Fitzgerald. 

Senator Fitzgerald. If I could just ask a final question. I think 
we are probably going to break for lunch here. 

Senator Levin. No, we have decided that we are going to go right 
through lunch, I am afraid. This is becoming a very unhappy tradi- 
tion of this Subcommittee. 

Senator Fitzgerald. So I don’t get lunch? 

Senator Levin. Well, I don’t want to go that far. In the back 
room maybe we will give you a sandwich. 

Senator Fitzgerald. All right. Well, let me — if I could — there 
has been a vast increase in the level and amount of securitizations 
in this country in the last maybe 20 years. A lot of financial insti- 
tutions take their credit card receivables, securitize them, and 
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later — and then they hook all the revenue after they sell the receiv- 
ables, they book that as revenues. 

Presumably they are setting aside some kind of reserves in case 
they have — they have to set aside reserves for the purchaser, I 
think, in most cases, but sometimes there is not really good disclo- 
sure of whether the securitizations are with recourse to the issuer. 
And this comes up in Enron because it appears that some of the 
monetization transactions that Enron did, they led the ratings 
agencies to believe were non-recourse to Enron and it turned out 
they were recourse. 

I am wondering if you from the rating agencies have any general 
thoughts on the level and amount of securitizations out there. A lot 
of companies have accelerated their earnings by securitizing assets, 
and I wonder to what extent investors are aware of lurking liabil- 
ities out there. Quite often I read that some company had to take 
a charge-off because all of a sudden somebody was going after them 
to make good on a portfolio of securities that they securitized. 

Would any of you care to comment on that? Mr. Khakee, you are 
a Director of Structured Finance Group at Standard & Poor’s, 
would you care to comment on that? 

Mr. Khakee. Yes, I would, actually. Senator. I think there is 
nothing fundamentally or inherently wrong with structured fi- 
nance. I think that it is important to try and understand the dif- 
ferences between the types of transactions that you are alluding to. 
In a typical asset-backed structured financing, what is being 
securitized are receivables. The credit risk of those receivables is 
based on the underlying payments or cash flow streams that are 
coming in. You mentioned credit card transactions. You could also 
look at mortgages that are being securitized. 

I think it is clear that securitization has benefited the vast num- 
ber of consumers. It has brought down, most likely, the overall cost 
of financing, and mortgage financing is a very important part of 
the overall economy. So I think structured finance, when used 
properly and when explained properly, is an important tool. 

When you refer to credit-linked notes, which in this case are the 
Yosemite transactions, that is not so much a securitization per se. 
The investors are investing in a different type of risk. It is directly 
linked to Enron, and it is quite clearly stated as such. When one 
is investing in a securitization, one is investing in a capital struc- 
ture. The rating, if you will, when we issue a rating, reflects the 
risk that they are taking, given the place in the capital structure 
that they are investing. 

So I think it is important to try and differentiate across the var- 
ious products inside of structured finance. But if you want to aggre- 
gate and just make a comment on structured finance, I think it is 
a very important part of the overall ability of businesses 

Senator Fitzgerald. Are you seeing more companies, though, 
pushing the envelope on securitizing products and not fully report- 
ing the amount of recourse that is still available to the issuer of 
the securities? 

Mr. Khakee. One of the fundamental parts of our criteria when 
we review structured financings is non-recourse and non-consolida- 
tion. To the extent that we are able to de-link the rating on a struc- 
tured finance from the origination company — the bank that 
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securitizes the credit card receivables or the bank that securitizes 
the mortgages — non-consolidation and non-recourse are a very fun- 
damental part of that analysis. 

To the extent that we can receive the appropriate opinions and 
comfort that is being achieved, that gives us the comfort to issue 
ratings that de-link from the source of the original receivables. To 
the extent that is not achieved, you have not achieved certain ele- 
ments of structured finance, which is to de-link from the origina- 
tion company. 

Senator Fitzgerald. So you are very careful to look at whether 
all those elements have been met to justify calling it a securi- 
tization transaction and that the company is justified in taking the 
securitizations revenues into earnings when they do? I mean, you 
carefully look at that? 

Mr. Khakee. Yes, those aspects of criteria are fundamental parts 
of the analysis that any analyst would execute with regard to re- 
viewing a structured financing. 

Senator Fitzgerald. But in the case of Enron, they were able to 
persuade the rating agencies that a lot of their monetization con- 
tracts, I won’t call them securitizations, were non-recourse, were 
they not, when in fact they were recourse? 

Mr. Khakee. Well, I can’t comment on the 

Mr. Barone. I can handle that. No, in many cases, we would put 
back certain obligations that, while legally may have been non-re- 
course to Enron, there was an economic incentive, a moral incen- 
tive, or some other incentive and reason to include non-recourse 
debt in determining its credit rating. I would say there are many 
cases where they just never told us these obligations existed that 
had recourse, real or otherwise, to Enron. And I think that should 
be distinct. 

Mr. Diaz. In our case, that was the reason we were trying to get 
a hold of all the off-balance sheet debt, so we can take a good look 
at what the underlying economic benefits were and what the un- 
derlying recourse was. If we can make up our own minds, even if 
it was legally — in some cases, we can have project financings that 
are legally non-recourse and you can actually have a structure that 
says that. But if we think that the asset is an integral part of the 
company’s strategy, we would actually count that as part of the 
credit ratios. 

Mr. Turner. Senator Fitzgerald, if I could address that for just 
a moment. At the Commission, I think we were concerned about 
the point you raise, and I think it is a very — it is an excellent, valid 
question. There have been trillions of dollars done in securitization 
and the monetization of assets, and there is no question that while 
originally we were monetizing high-quality credit card portfolios, 
now we are down to monetizing much more risky assets. And I 
think it is exposing the markets to some additional risk, and I am 
very concerned about that. 

And we were seeing not only monetization of assets, but we were 
also seeing financial instruments going out with triggers in them, 
that if troubles happened with the company, that if it didn’t pan 
out, all of a sudden that trigger would turn these companies into 
a death spiral. In fact, you would often hear that these financial 
instruments did have a death spiral. 
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Senator Fitzgerald. We had such triggers in the case of Enron. 

Mr. Turner. And those have not been adequately disclosed. 
There is no question about it. And I think there does need to be 
greater disclosure of that. We need to get greater disclosure of any 
financial instruments or off-balance sheet financings that might re- 
sult in the risk of those coming back to the issuer. In particular, 
if the issuer is going to have to use cash or other resources that 
it might have to pay those, then that risk needs to be disclosed. 
And today, it is not being disclosed. 

Ms. Stumpp. Senator, if I could just add on to that. Last week, 
Moody’s released a report, Moody’s Analysis of Ratings Triggers. 
And what we found in looking at all ratings triggers was that less 
than a quarter of the rating triggers — and this is based on com- 
pany-supplied information — are disclosed in companies’ SEC fil- 
ings. So less than half — and less than, actually, 25 percent, accord- 
ing to the data compiled on issuer feedback to us — is disclosed in 
the SEC filings. Now, this is based on all types of triggers, includ- 
ing some that are relatively benign. 

Senator Fitzgerald. Are they supposed to disclose it, those trig- 
gers? Or is it just some of them are voluntarily doing it and they 
are under no obligation? 

Ms. Stumpp. Well, what we found in reviewing the data was that 
the less-risky type triggers — those dealing with pricing grids — were 
the ones that were typically disclosed, whereas the ones that basi- 
cally revolved around the riskier types of triggers — puts, accelera- 
tion, default — were the ones that were not always typically dis- 
closed. 

So in answer to your question, we would certainly support 
heightened disclosure, particularly as it relates to off-balance sheet 
with recourse, and what are the types triggers or factors that 
would cause the debt to come back on to the balance sheet. This 
needs to be emphasized and the disclosure needs to be improved. 

Mr. Turner. This is a point where I couldn’t agree more with 
Ms. Stumpp. And in fact, in the rule proposals that have been put 
out by the Commission, this is a big hole that are in those rule pro- 
posals, because this type of disclosure would not be required even 
under the new rule proposals. 

So I think those need to be enhanced significantly for this rea- 
son. And certainly my experience was just like Ms. Stumpp’s in 
finding that companies weren’t disclosing them notwithstanding 
the fact that there are some SEC rules that say if you have some- 
thing that could significantly impact the liquidity of the company, 
unless you are certain it is never going to happen, unless you are 
certain it is remote, even if you don’t know whether it is going to 
happen or not, you have to disclose it. And we are just not seeing 
those type of disclosures being made today. 

Mr. Barone. Senator, in a similar vein, as Ms. Stumpp noted, we 
had also published a white paper on ratings triggers. We even list- 
ed the companies we thought had serious exposure — which did not 
necessarily produce a rating change, but meant that should a rat- 
ing change occur, the company’s creditworthiness could spiral out 
of control. 

And just going to your other line of questioning, I don’t know if 
you were here before, but I pointed out that — in my testimony — we 
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have a white paper that was titled “Accounting Abuses and Pro- 
posed Countermeasures,” where we support many of the items the 
SEC is proposing and information that is in the Sarbanes Bill as 
well. 

Senator Fitzgerald. If the Chairman would indulge me, could I 
ask about their opinion on the accounting matter you and I dis- 
cussed? 

Senator Levin. We can, but we are going to have to move on to 
our third panel. So if you want to just briefly get their opinion on 
that. 

Senator Fitzgerald. Real quick. I mean, one of my theories here 
is that the reason we have seen such a rash of overstatements of 
earnings in the last year or so is that managers have a motivation, 
a powerful motivation, to at all times keep their earnings per share 
high and their stock price high. And that is the vast increase in — 
exponential increase in the issuance of stock options in the last few 
years, which aren’t accounted for on the income statement. They 
are treated like manna from heaven. In the case of Enron, the top 
29 executives cashed in $1.1 billion worth of stock options in the 
last 3 years before they put the company in bankruptcy. When you 
have executives who can make tens or hundreds of millions of dol- 
lars by keeping their stock price high by doing whatever possible 
to report higher per share earnings, at a certain point you have a 
powerful motivating force to bend the rules. 

What do the rating agencies think about my and Senator Levin’s 
proposal to encourage companies to account for stock option com- 
pensation expense, instead of the current system where they just 
ignore it except in a footnote. 

Mr. Barone. We would support greater disclosure of stock op- 
tions in the financial statement reporting. 

Mr. Diaz. I would support that. I would say that stock option is 
a form of compensation, it should be taken into account as such 
when you are looking at a company’s net income and earnings po- 
tential. 

Senator Levin. Mr. Turner — I am sorry. Ms Stumpp. 

Ms. Stumpp. Yes, I would agree. And it should be done on a basis 
that is consistent so that companies can be evaluated on the same 
accounting-standard basis. 

Senator Fitzgerald. Right now, a company that pays its man- 
agers in cash has to report an expense. But if they pay the man- 
agers in options, there is no expense there. So it has to make it 
hard for you to get an apples-to-apples comparison. Is that correct? 

Mr. Barone. That is correct, yes. 

Mr. Diaz. You have to make certain assumptions as to how much 
those are worth. And yes, you could be off. So, yes. 

Senator Levin. Well, we are doing our best to end the misuse of 
accounting relative to this stealth compensation. Mr. Turner, do 
you have any comment on the stock option issue? Should they be 
treated as compensation? 

Mr. Turner. Unquestionably they should be treated as com- 
pensation. As the former Vice President, Chief Financial Officer of 
a major high-tech company in this country, I can tell you that I 
participated with many of the leading high-tech companies in sur- 
veys in which we all characterized the options as expense. I would 
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be more than willing to share that with the Subcommittee. We 
even had our standard methodology for measuring those. These ex- 
ecutives that say they can’t measure the value of an option, we all 
knew what the value was that we were giving employees. And if 
a manager, if an executive can’t figure out what he is paying em- 
ployees in the form of paper versus cash, then quite frankly, prob- 
ably he shouldn’t be sitting in that company as an executive. 

Senator Fitzgerald. What about a company that pays, like, a 
law firm bill or some vendor’s bill in stock options? High-tech com- 
panies do that all the time. They will pay a law firm in stock op- 
tions. 

Mr. Turner. We would record that as expense. And I will tell 
you. Senator, I recorded compensation expense for options in my fi- 
nancial statements and it never caused me a problem. It made it 
much more transparent. 

Senator Levin. The temptation is great to pursue that issue be- 
cause we put a lot of time in on it, and I hope we can still obtain 
that reform, this Congress, but we are going to have to move on. 
We thank this panel for your appearance here, and we will now 
move to our third panel. 

Donald H. McCree, the Managing Director of Morgan Chase; 
Robert Traband, the Vice President of Morgan Chase Bank in 
Houston; and Jeffrey Dellapina, who is Managing Director of Mor- 
gan Chase Bank in New York. And I would ask you to please stand 
and raise your right hands. 

Do you swear that the testimony that you will give before this 
Subcommittee will be the truth, the whole truth, and nothing but 
the truth, so help you, God? 

Mr. McCree. I do. 

Mr. Traband. I do. 

Mr. Dellapina. I do. 

Senator Levin. Thank you for appearing here today. And we will 
again use that same timing system, which we have announced. 
And I believe that Mr. Traband is going to begin, is that correct? 

Mr. Traband. I hand it off to my colleague. 

Senator Levin. Mr. Dellapina first? 

Mr. De l lapina. Yes, sir. 

Senator Levin. Fine. Please proceed. 

TESTIMONY OF JEFFREY DELLAPINA, i MANAGING DIRECTOR, 

JPMORGAN CHASE BANK, NEW YORK, NEW YORK, ACCOM- 
PANIED BY DONALD H. McCREE, MANAGING DIRECTOR J.P. 

MORGAN SECURITIES, INC., NEW YORK, NEW YORK; AND 

ROBERT W. TRABAND, VICE PRESIDENT, JPMORGAN CHASE 

BANK, HOUSTON, TEXAS 

Mr. Dellapina. Mr. Chairman and Members of the Sub- 
committee, my name is Jeffrey Dellapina. I am a Managing Direc- 
tor in the Credit and Rates Group of JPMorgan Chase & Co. I am 
accompanied by my colleagues Don McCree, a Managing Director, 
and Robert Traband, a Vice President. I was involved in the Enron 
prepay transactions beginning in 1997. Mr. Traband is based in 
Texas, and worked on the Enron account beginning in 1999. Mr. 


^The prepared statement of Mr. Dellapina appears in the Appendix on page 312. 
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McCree currently serves as senior credit officer for the JPMorgan 
Chase Bank. He was not involved in the transactions that are 
being discussed today. He is here because the Subcommittee re- 
quested a senior banker who could address broad policy issues. I 
am presenting this oral statement on behalf of the three of us. 

JPMorgan Chase & Co. is a holding company. Through our sub- 
sidiaries and affiliated companies we offer global financial services, 
have operations in more than 50 countries, and serve more than 30 
million consumers and the world’s most prominent corporate, insti- 
tutional, and government clients, including over 90 percent of the 
Fortune 1000 companies. JPMorgan Chase & Co. and its subsidi- 
aries and affiliated companies employ nearly 100,000 people 
throughout the United States and worldwide. 

Our institution has an established reputation for integrity, and 
we welcome the opportunity to appear today at the invitation of the 
Subcommittee. In accordance with the Subcommittee’s request, this 
statement will focus on and provide background information with 
respect to the prepaid natural gas and oil forward contracts involv- 
ing JPMorgan Chase and Enron. 

At the outset, we wish to emphasize two significant points. First, 
prepaid forward contracts have been used for many years and are 
widely recognized as an entirely proper tool to enable businesses to 
increase their liquidity and diversify their sources of funding. Sec- 
ond, we do not provide accounting services to our clients. In the 
U.S. financial system, those are responsibilities that are properly 
assigned to the client’s management, advised by its auditors, both 
internal and external, guided by generally accepted accounting 
principles. 

Before we turn to the Enron prepaid forward transactions, we 
would like to talk generally about corporate finance and prepaid 
forward commodity contracts in order to place these specific trans- 
actions in their proper context. 

Senior financial officers of major corporations are continuously 
working to ensure that their companies’ ongoing access to capital 
will enable asset growth and business prosperity. The management 
process includes taking actions to maintain liquidity and diversify 
the corporation’s source of funds. In support of these objectives, 
lawyers, accountants, commercial bankers, and investment bankers 
all work with clients to structure financial transactions that have 
favorable characteristics within the parameters of existing account- 
ing, tax, and legal requirements. 

Financing can be obtained in a multitude of ways, including, for 
example, common equity, preferred stock, loans, commercial paper, 
and other debt securities and, in the case of financial trading firms, 
repurchase and forward agreements. These are other forms of 
transactions that are designed to meet particular financing needs, 
commonly referred to as “structured finance” transactions. The 
structured finance market is very large, and is participated in by 
the world’s major financial firms. Examples of structured finance 
transactions include collateralized debt obligations, such as mort- 
gage-backed securities and credit card securitizations, debt-equity 
hybrid securities, leases of all varieties, convertible bonds and con- 
vertible preferred stock. 
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Prepaid forward commodity transactions are also a form of struc- 
tured finance. In forward commodity transactions, which are com- 
mon in many industries, the parties enter into a contract for sales 
and deliveries of the commodity at future dates. A prepaid forward 
provides for payment to he made at the inception of that contract. 

The specifics of structured finance transactions may differ signifi- 
cantly from client to client as we and other financial firms partici- 
pate in transactions to meet the specific needs of each client. What 
these transactions have in common is increased liquidity and the 
diversification of funding sources. Diversification of funding sources 
is a matter of prudence. Throughout recent history, there have 
heen numerous events that have had an adverse impact on the 
ability to access one or more funding sources and on the cost of 
doing so. Diversifying sources of financing mitigates a corporation’s 
exposure to such events and enables it to maintain and expand its 
core business. 

Let me now turn to the specifics of the Enron transactions them- 
selves. Let me first emphasize that the more than 20 transactions 
before you were not all identical. 

In 1992, Enron approached the Chase Manhattan Bank, one of 
the four predecessor banks that have now all been merged into 
JPMorgan Chase, with a request that it enter into a prepaid for- 
ward transaction. At that time, there was some uncertainty as to 
whether Chase, as a national bank, was authorized to accept phys- 
ical delivery of a commodity. Therefore, the 1992 transaction was 
accomplished by having a special purpose entity, or SPE, take de- 
livery of the commodity. SPEs are companies that are established 
for a particular purpose. They are widely used in structured fi- 
nance transactions. As the people working on the transaction were 
located in London, a Jersey SPE was used. 

From 1993 through 2001, Enron entered into a total of 11 more 
prepaid transactions involving Chase. Ten of the transactions were 
with Mahonia Limited and one was with Mahonia Natural Gas 
Limited, both Jersey Channel Islands SPEs. All but one of these 
transactions were physically settled transactions, meaning that 
they were settled with deliveries of gas and oil. The last trans- 
action was financially settled, meaning no commodity was deliv- 
ered, although the cash payment was to be determined by the price 
of natural gas. 

Prior to continuing with the chronology, we would like to address 
Mahonia. Mahonia is beneficially owned by a charitable trust. Nei- 
ther Chase nor Enron has any ownership interest in Mahonia. No 
employee or officer of Chase or Enron served as an officer or direc- 
tor or held shares in Mahonia. The directors and officers of 
Mahonia make the ultimate determination as to whether or not to 
enter into a transaction. Those directors and officers are neither 
appointed nor controlled by Chase or Enron. The use of entities 
like Mahonia is standard activity in structured finance. 

In the Enron prepaid forwards, the SPE entered into a prepaid 
forward contract with an Enron subsidiary using funds provided by 
Chase. The prepaid forward transaction created not only credit 
risks for Chase, but performance, delivery, and commodity price 
risks as well. As mitigants for these transactions — as mitigants for 
these risks, the transactions included an Enron Corp. guarantee, a 
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performance letter of credit or a surety bond, and either exchange- 
traded futures contracts or over-the-counter derivative contracts 
with Enron Corp. Although the last prepaid transaction was finan- 
cially settled, similar risks and mitigants were present in that 
transaction, the sole difference being that no physical delivery was 
required. Originally, the commodity purchased from Enron was 
sold into the broader market. After Chase was capable of taking 
physical delivery of gas or oil. Chase purchased the commodity 
from Mahonia and in turn sold physical gas or oil into the market. 
Beginning in the late 1990’s, Chase entered into contracts to sell 
its gas or oil positions to Enron, which was by far the largest mar- 
ket participant. 

All of the prepaid transactions in which the Subcommittee has 
an interest were undertaken at the initiative of Enron. Chase un- 
derstood that the transactions originally had tax benefits for 
Enron. Later, Chase learned, Enron no longer received tax benefits 
from the transactions but chose to continue to engage in prepaid 
forward transactions for other corporate purposes. Enron manage- 
ment informed Chase that the prepaid forwards served to monetize 
the unrealized profit in its trading book. Enron also advised Chase 
that the rating agencies wished to see more cash generated from 
its growing trading activities. 

There have been allegations in the media that the prepaid for- 
ward transactions were disguised debt or a disguised loan. The pre- 
paid forwards were undoubtedly financing, as all contracts are that 
involve prepayment features, but every financing is not a loan. 
These transactions had different features, benefits, and risks than 
loans. 

These prepaid transactions were accounted for on the books of 
JPMorgan Chase consistent with GAAP. It is our understanding 
that Enron reported these transactions as liabilities on its balance 
sheet in accordance with GAAP; in other words, they were not off- 
balance sheet transactions. As I stated earlier, however, the man- 
ner in which Enron accounted for these transactions on its books 
and in its financial statements was a matter for Enron and its 
management and auditors. 

As the Subcommittee is aware, JPMorgan Chase was one of sev- 
eral financial firms that provided financial services to Enron. We 
have been one of the parties substantially harmed by its failure, in- 
curring hundreds of millions of dollars in losses. JPMorgan Chase 
welcomes this opportunity to answer the Subcommittee’s questions 
today and will continue to cooperate with the Subcommittee’s in- 
quiry. This concludes our oral presentation, and we would be 
pleased to respond to your questions. 

Senator Levin. Thank you, Mr. Dellapina. Mr. Traband. 

Mr. Traband. He was representing all three of us. 

Senator Levin. It is very clear that Enron saw prepays as a way 
to get cash without reporting it as debt. If you will look in your 
books at Exhibit 111,^ exhibit books in front of you, there is a page 
from an Enron document on prepays. “Why does Enron enter into 
prepays?” “Off-balance sheet” — the first bullet. “Off-balance sheet 
financing.” That is, it generates cash without increasing debt load. 


^Exhibit No. Ill appears in the Appendix on page 365. 
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Now let us see how Chase saw the prepays. Take a look, if you 
would, at Exhibit 139. ^ This is one of Chase’s structuring sum- 
maries, the documents which are used to gain credit approval for 
a financial transaction. It echoes that same thing. 

In the past 3 years — if you look at — near the bottom of the front 
page there — in the past 3 years Enron has utilized the prepaid sale 
as a mechanism to address a number of needs, including refresh- 
ment of Section 29 credits and sourcing funds classified as liabil- 
ities from price risk management as opposed to long-term debt. 

So Chase is clearly aware that that is one of Enron’s motives, to 
classify that income as price risk management rather than long- 
term debt. 

Now, I also want to refer you now to Exhibit 123. ^ This is an 
email from George Serice — I believe that is how he pronounces his 
name — who is an investment banker with Chase. And the third 
paragraph reads as follows: 

“Enron loves these deals, as they are able to hide funded debt 
from their equity analysts, because they, at the very least, book at 
as deferred revenue or, better yet, bury it in their trading liabil- 
ities.” 

That is what Chase knew. 

Now, does this email not provide some pretty compelling evi- 
dence as to what Chase knew? “Enron loves these deals”? This is 
1998, November. “Enron loves these deals, as they are able to hide 
funded debt from their equity analysts . . .” better yet — even bet- 
ter than deferred revenue — they “bury it in their trading liabil- 
ities.” 

Do you have any comment on that email? 

Mr. Traband. Yes. This email predates my involvement with 
Enron, but I can tell you my own understanding of the purpose of 
the prepays and how I viewed them. 

Senator Levin. I am not asking you that question. You could 
have testified to that. My question is do you have any comment on 
that email? This is a Chase person here, now, acknowledging what 
Enron is doing — acknowledging. They love these deals. It allows 
them to hide funded debt. They can bury this in their trading li- 
abilities — which is exactly what happened, and Chase knew it in 
1998. Do you have any comment on this email, Mr. McCree? 

Mr. Cree. I think I would view that as a casual commentary by 
an employee that, frankly, was not informed as to the completeness 
of the entirety of the transactions. 

Senator Levin. Would you agree it is a devastating commentary? 

Mr. McCree. Well, I don’t know, devastating. I don’t think he 
was fully informed as to Enron’s intention or the full structure of 
the Mahonia as they were put together. 

Senator Levin. Are you embarrassed by that? 

Mr. McCree. I am confused by it. 

Senator Levin. You are not embarrassed by this? 

Mr. McCree. I think it is an unfortunate statement. I don’t 
think it bears resemblance to how we as an institution view the 
transactions that were undertaken here. 


2 Exhibit No. 139 appears in the Appendix on page 482. 
2 Exhibit No. 123 appears in the Appendix on page 414. 
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Senator Levin. OK, Mr. Dellapina. You are in this email. 

Mr. Dellapina. I don’t 

Senator Levin. Do you have any comment on that? 

Mr. Dellapina. Yes, I don’t recall receiving it or responding to 
it. But I certainly have had a chance to look at it recently, and I 
believe that it is inaccurate. I believe that prepaid forwards are 
fundamentally different than funded debt. 

Senator Levin. When you say it is inaccurate, are you saying 
that Enron did not love those deals? 

Mr. Dellapina. I am unfamiliar with why that comment was 
raised. 

Senator Levin. But you are not saying that is inaccurate? 

Mr. Dellapina. I am saying the reference to funded debt, which 
is throughout this document, I believe to be inaccurate. 

Senator Levin. But I want to get back to this question. Here you 
got a Chase email that you received, or at least you are referred 
to in the email, that says Jeff Dellapina and Bob Mertensotto 
worked on a deal this summer where they took out a couple of 
older prepaid PLCs with these surety bonds. Jeff is also working 
on another prepay for Enron now. 

That is you. It is the only “Jeff’ in here. 

And then it says something, and I want to ask you whether or 
not you deny its accuracy. “Enron loves these deals, as they are 
able to hide funded debt from their equity analysts” — do you deny 
that, first of all, that Enron loved those deals for that reason? 

Mr. Dellapina. Mr. Chairman, I have no reason to believe why 
they would love them or why they would not love them, and its im- 
pact on equity analysts. 

Senator Levin. All right. Do you deny that Enron loved these 
deals not just because they could hide it, but because they could 
bury it in their trading liabilities? You are not able to deny that 
either, are you? 

Mr. Dellapina. I know that the transactions, or at least it was 
represented to the bank that the transactions were reflected in 
their trading liabilities. The references to “bury” 

Senator Levin. The word here in the Chase memo is “bury.” Does 
that embarrass you? 

Mr. Dellapina. It confuses me as well. I believe it to be inac- 
curate. 

Senator Levin. Now, here is Chase’s — well, let me just say this. 
If I were Chase, I would be embarrassed. I would be ashamed of 
that email. Let me just get that on the record. But I am not sure 
what will embarrass or shame you, so let me go on to Exhibit 128.^ 

Here is your prepay pitch. Now, you are making a pitch for pre- 
pays. And the introduction says the following about prepays. And 
this is — I think it is page 3 of this Exhibit, where it says “Introduc- 
tion.” Let me just — so that I connect both Mr. Traband and Mr. 
Dellapina to this particular document. There is an email, which is 
the front page of Exhibit 128, which shows a copy of this going to 
Mr. Dellapina, and it is to Mr. Traband, and it says, this is P&C. 
What does that mean? 

Mr. Dellapina. I believe P&C means private and confidential. 


^Exhibit No. 128 appears in the Appendix on page 419. 
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Senator Levin. And not for distribution? So only use this for your 
own education. OK? 

Now, on, I think it is page 3, but in any event, it is the page 
which is headed by “Introduction.” It says: “Prepayment received 
for a forward sale of inventory: Fixed quantity; specific delivery lo- 
cation(s).” It is an “Alternative source of finance,” and its “Balance 
sheet ‘friendly’.” 

And then on page 5, it says the following: “Attractive accounting 
impact by converting funded debt to ‘deferred revenue,’ or long- 
term trade payable.” 

Isn’t the “balance-sheet friendly” aspect of prepays a selling point 
which Chase stressed when it pitched this product to other compa- 
nies? Is that an accurate statement? 

Mr. Traband. In the course of our dialog with our clients we cer- 
tainly discuss the merits of transactions, and among those are ac- 
counting or tax issues. At the end of the day, we are not — we do 
not advise them on those issues and they go back and talk to their 
own accountants and attorneys. 

Senator Levin. Part of your pitch, is it accurate to say, is that 
these prepays have an attractive accounting impact by converting 
funded debt to deferred revenue or long-term trade payable? Isn’t 
that what you represent to people who are hearing that pitch? 

Mr. Traband. That is certainly in the pitch. And there are dif- 
ferent forms of liabilities that appear differently on the balance 
sheet. Ultimately all are liabilities. And for different types of fi- 
nancing transactions, one may more accurately reflect the trans- 
action. 

Senator Levin. At least this is part of your pitch that you made? 

Mr. Traband. That is part of the pitch. 

Senator Levin. So on the next page of the pitch book is the 
phrase “attendant tax benefits.” Now, is it not the case that the 
funds that Enron received from these prepays could be considered 
by them as a loan for tax purposes? 

Mr. Traband. I can’t speak to the tax treatment of these trans- 
actions. 

Senator Levin. What are the attendant tax benefits? Can that 
not be treated as a loan? Is that not one of them? 

Mr. Traband. I don’t know what the attendant tax benefits are. 

Senator Levin. Well, who was making the pitch? 

Mr. Dellapina. I may have 

Senator Levin. Dellapina made the pitch. So what did 

Mr. Dellapina. I may have contributed to the pitch as well. I am 
not a tax professional and do not understand tax. What I believe 
it refers to, and again, this is not an expert opinion, but that the 
use of a prepaid forward could be used either as current income or 
possibly treated as taxable income on a deferred basis. That is cur- 
rent taxable income. That is about the extent of the tax knowledge 
that I have. 

Senator Levin. Is the interest paid deductible, do you know? 

Mr. Dellapina. There is no interest paid on a prepaid forward. 

Senator Levin. Are the fees or the payments deductible? 

Mr. Dellapina. I am not familiar with the accounting. 

Senator Levin. Are any of you familiar with the tax benefits 
which you pitched to companies? 
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Mr. McCree. No, I think what we would likely say in a situation 
like that is the tax attributions of any deal, structured finance, pre- 
paid, will be dependent upon the tax characteristics of the indi- 
vidual company. And that would be a matter between their tax ad- 
visors and themselves. But in our experience, prepaids had certain 
tax attributes which were attractive to a variety of our clients. 

Senator Levin. Would you agree, Mr. McCree that one of the tax 
attributes — one of the attributes — was the attractive accounting 
impact by converting funded debt to long-term trade payable? 
Would you agree that is something which is attractive, that you 
made a pitch to 

Mr. McCree. I don’t know about 

Senator Levin [continuing]. Potential clients? 

Mr. McCree. I think the ability for, certainly in Enron’s case, 
the company to treat this as a trading liability, which is how they 
treated it based on advice from Andersen, was an attractive feature 
to the prepaids. 

Senator Levin. And you pitched you could convert funded debt 
to deferred revenue or long-term trade payable? 

Mr. McCree. I don’t know the answer to that. I don’t know if 
that was 

Senator Levin. You don’t know if your company made 

Mr. McCree. That is what it says. 

Senator Levin. Well, this is your company. 

Mr. McCree. Yes, it is. 

Senator Levin. Are you familiar with that document? 

Mr. McCree. I have never seen it. 

Senator Levin. Are you familiar with that document, Mr. 
Traband? 

Mr. Traband. I recall distantly that document. 

Senator Levin. Mr. Dellapina. 

Mr. Dellapina. I am familiar with, yes, components of the docu- 
ment. 

Senator Levin. All right. So that is one of the attractive at- 
tributes of this particular approach, is that not correct? And you 
made that pitch to companies, right? 

Mr. Dellapina. Yes, I don’t recall the specific details of the 
pitch. One of the parties that would do a transaction like a prepaid 
forward would be a producer of a commodity, and it — it would prob- 
ably be a pretty accurate way of portraying a forward sale, and the 
actual forward sale of the commodity as a deferred revenue item. 
And actually raising finance in that manner. 

Senator Levin. What companies did Chase sell this product to? 
Can you give us the list? 

Mr. McCree. Mr. Chairman, if possible, and as a general matter, 
we at JPMorgan, both from an individual standpoint and a cor- 
porate standpoint, guard the confidentiality of our clients closely 
and believe in keeping their information private. So if it would be 
possible not to go into specific company names, that would be im- 
portant to us as a policy matter. If you insist we do it, we are 
happy to do it. 

Senator Levin. Is it accurate to say that one, two, three, four, 
five, six, at least seven companies bought that pitch? 

Mr. McCree. I don’t know — do you know? 
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Mr. Dellapina. I do not know whether all seven of those compa- 
nies were actually pitched. 

Senator Levin. Can you give us the number of companies which 
bought this approach from Chase? 

Mr. Dellapina. Well, I can tell you there were seven companies 
that entered into transactions, as we supplied to the Subcommittee, 
with Mahonia. I cannot confirm that they were pitched. The pre- 
paid forward transactions were fairly well known in the market, 
and I can’t confirm that I pitched this to all seven of those. 

Senator Levin. Can you tell us how many you did pitch it to? 

Mr. Dellapina. I cannot tell you what number of companies I 
pitched it to. 

Senator Levin. Now, Mr. Turner on the previous panel said there 
are a number of criteria that prepaid transactions must meet be- 
fore they can be considered real trades and accounted for as such. 
They have to be independent trades among independent parties, 
there must be price risk, among other criteria. 

Mr. Dellapina, were the trades that made up the Chase prepaid 
transactions with Enron independent trades between independent 
parties? 

Mr. Dellapina. Yes, I believe they were. 

Senator Levin. Let us look at Mahonia now, just to see how inde- 
pendent Mahonia was. If you look at Exhibit 118. ^ First, this is 
from a firm, a law firm in the Channel Islands, are these offshore 
folks that you work with? Mourant? It says, “our clients. Chase 
Bank & Trust Company Limited.” So, now. Chase is the client of 
Mourant, this offshore Channel Island firm — so it represents 
Chase. And here is the letter that goes to the Registrar of New 
Corporations and Trusts in Jersey. And the letter says the fol- 
lowing: 

“Our clients. Chase Bank & Trust Company Limited . . . are 
considering promoting from time to time specific purpose vehicles 
for use in particular banking transactions. The possible areas in 
which the SPY’S could be used are numerous, but at this stage it 
can be foreseen that the likely use for them would be:” — and then 
the letter lists one of the reasons as “where a company wishes to 
raise finances not by way of borrowing but by way of a related 
transaction.” That is number one. 

Now, the letter goes on to say, if you look at the top of page 2: 
“For obvious reasons, it is important that the SPY” — the special 
purpose vehicles — “are controlled by Chase.” 

“. . . It is important that the SPY’s are controlled by Chase.” 
And I want you to remember those words. 

But for accounting and other requirements it is not desirable 
that they are wholly owned by Chase. Accordingly, Chase is consid- 
ering establishing a charitable trust which would own all the 
shares of a holding company, which in turn would wholly own the 
various SPYs. 

Are you familiar with that letter? 

Mr. Dellapina. I have never seen that letter from 1986, so 

Senator Levin. Do you have any reason to doubt its authenticity? 
You, Mr. McCree, are you familiar with this letter? 


^Exhibit No. 118 appears in the Appendix on page 394. 
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Mr. McCree. No, never seen it. 

Senator Levin. Your lawyers haven’t gone over this with you, 
this letter? 

Mr. McCree. No. 

Senator Levin. This is the first time you are seeing it, all of you? 

Mr. McCree. Yes. 

Mr. Traband. Yes. 

Mr. Dellapina. The first time. 

Senator Levin. OK. So here goes. Your lawyer says it is impor- 
tant SPVs are controlled by Chase, but for accounting and other re- 
quirements it is not desirable that they be wholly owned by Chase: 
“Accordingly, Chase is considering establishing a charitable 
trust” — Chase is considering establishing a charitable trust — 
“which would own all the shares of a holding company which in 
turn would wholly own the various SPVs.” 

And there is a second letter in this packet here, April 29, from 
the Jersey office, telling the incorporating law firm that such an 
entity would not be a problem. 

Next document, then, is May 13. It shows that — excuse me, the 
next document is May 12, received on May 13, showing that East 
Moss Limited has in fact been formed. 

Then if you will skip to the letter after next, which is the one 
that Chase’s attorney, James Mourant, wrote to the Jersey agency 
on May 29, 1986, to explain a financial transaction that involved 
Chase and East Moss Limited. And this is what he wrote — if you 
will look at the middle of page 2: 

“In order that the U.S. authorities could be entirely satisfied 
with the arrangements it was considered preferable that my firm’s 
trust company act as trustee of the charitable trust and administer 
East Moss rather than Chase Jersey.” 

So now we have Chase’s agent, a trust company of Chase’s agent, 
Mourant, acting as trustee of the trust. OK? 

Now, the next document is Mahonia’s registration form to the 
Jersey Commercial Relations Department. And we can see there 
that when Mahonia was formed in 1992, Chase’s agent, Mourant, 
was listed as the owner. Do you see that, down — number 7, bene- 
ficial owner? It is your agent, Mourant. 

So, any doubt in your mind that Chase controlled Mahonia? 

Mr. McCree. Well, I would say that Chase did not control 
Mahonia and Chase did not own Mahonia. It was set up as a sepa- 
rate special purpose 

Senator Levin. Who did own Mahonia? 

Mr. McCree. A charitable trust. 

Senator Levin. And who owned the charitable — who established 
the charitable trust? 

Mr. McCree. I don’t know the answer to that. 

Senator Levin. Well, it is in this letter. Chase established the 
charitable trust. 

Mr. McCree. I am just looking at this letter — the 1986 letters 
referred to a bid by Dixon’s for Woolworth’s. It looks to me like a 
completely unrelated transaction. I have never seen the letters be- 
fore, so I don’t know the specifics as to the transactions that are 
referenced to in the 1986 letters and the linkages between 
Mahonia. I just don’t know the answer to that. Senator. 
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Senator Levin. Well, take a look again at that May 19, 1986, let- 
ter. 

“Further to our application to incorporate an investment holding 
company to be called East Moss Limited, I am writing to give you 
further details.” 

This is your agent writing the registrar, now, in Jersey. And 
right in the middle: 

“I should begin by mentioning that although this particular 
transaction is part of a Chase scheme” — that is your agent’s 
words — “for various reasons, one of my firm’s trust companies will 
in fact be acting as trustee of the charitable trust.” 

Your agent’s trust company — are you with me so far — is going to 
be the trustee and administering East Moss Limited. Any problems 
so far? 

Mr. Dellapina. Mr. Chairman, may I just make a comment? 

Senator Levin. Sure. 

Mr. Dellapina. None of us have seen this email before — this let- 
ter before. And the suggestion that Ian James was our agent or our 
attorney, I do not understand that. For the period of time 

Senator Levin. The suggestion by whom? 

Mr. Dellapina. That he was our attorney. 

Senator Levin. Whose suggestion? 

Mr. Dellapina. I think the suggestion — at this hearing. 

Senator Levin. No, the suggestion by your attorney. “Our cli- 
ents” — do you see that? Exhibit 118?^ Our clients. Chase? It is not 
the suggestion here; it is your lawyer’s statement that he rep- 
resents you. Now, who pays his fees? Who pays Mourant’s fees? 

Mr. Dellapina. On the transactions that I have been involved 
with, we have — the Chase Manhattan Bank has paid the fees for 
Mourant. 

Senator Levin. There you go. Mourant writes the letter, says he 
is your lawyer. You are paying his fees. Mourant’s trustee is run- 
ning the charitable trust that owns the holding company that owns 
Mahonia. You can put as many layers on this as you want, but it 
comes right back to it. Your agent has a trust which is the trustee 
of a charitable trust which owns a holding company which owns 
Mahonia. 

Folks, is there any doubt about what I am saying, in your mind? 
This may be the first time that you are seeing it, but you are see- 
ing it. It is right in front of you. Do you have any reason to doubt 
that? 

Mr. McCree. I just — my understanding is that we do not own 
Mahonia, we do not control Mahonia. 

Senator Levin. Who gave you the understanding you don’t con- 
trol Mahonia? Who told you that? 

Mr. McCree. It might have been Jeff. 

Senator Levin. Jeff, who told you you don’t own Mahonia? 

Mr. Dellapina. When I started doing the transactions, I under- 
stood this to be an independent SPE, from our attorneys. I don’t 
recall specifically who would have conveyed that information. We 
have always known Ian James to be the attorney for Mahonia. And 
yes, Ian James with Mourant’s fees have been paid by the Chase 


^Exhibit 118 appears in the Appendix on page 394. 
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Manhattan Bank. We don’t view this as entirely uncommon. It is 
not uncommon, for example, in a closing of a home mortgage that 
a client would pay a bank’s attorney’s fees. But we have always 
known — I have always known Ian James to be the attorney for 
Mahonia. 

Senator Levin. You pay their fees. 

Mr. Dellapina. We do pay their fees. 

Senator Levin. And this is the first you ever heard that you folks 
established Mahonia? This is the first you have ever heard of that? 

Mr. Dellapina. Mr. Chairman, when Enron approached 
JPMorgan Chase to do a prepaid forward transaction, as we de- 
scribed in the statement. Chase — we were not sure as to whether 
Chase could take physical commodities at that point. Chase did at 
the time approach Mourant and ask if there was an SPE that 
would be interested in entering into the transaction. That is to the 
best of my information. I was not in the group at the time. 

Senator Levin. Who pays all the costs associated with the ad- 
ministration of Mahonia. 

Mr. Dellapina. Those costs are paid by Chase. 

Senator Levin. Not just the legal fee? 

Mr. Dellapina. Not just the legal fees. 

Senator Levin. And who pays Mahonia’s annual Jersey statutory 
charge? 

Mr. Dellapina. I am not sure of the answer. 

Senator Levin. Do either of you know? Well, let me tell you: 
Chase does. You pay the annual charge, you pay the legal fees, you 
pay the administrative costs, you established Mahonia. Your law- 
yer is the agent for it. And you are telling me you don’t have any 
control over Mahonia? You are under oath. You are telling me 
Chase has no control over Mahonia? 

Mr. McCree. I don’t believe we control the individual decisions 
of Mahonia. 

Senator Levin. Do you have any control over Mahonia at all, Mr. 
McCree? 

Mr. McCree. Not to my knowledge. 

Senator Levin. Mr. Traband. 

Mr. Traband. Not to my knowledge. 

Senator Levin. Mr. Dellapina. 

Mr. Dellapina. To the best of my knowledge, Mahonia and its 
attorneys 

Senator Levin. Despite all that. 

Mr. Dellapina. I do not believe we control Mahonia. 

Senator Levin. You have no control over it. Does your agent con- 
trol it, Mr. McCree? 

Mr. McCree. I don’t believe so. 

Senator Levin. Is Mourant 

Mr. McCree. I don’t know who the board of directors of Mahonia 
is, but I believe the board of directors of Mahonia controls the deci- 
sions of that company. 

Senator Levin. Do you know who is on that board? 

Mr. McCree. I do not off the top of my head. 

Senator Levin. Do you know who is on that board, Mr. Traband? 

Mr. Traband. I don’t know who is on the board. 

Senator Levin. Mr. Dellapina. 
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Mr. Dellapina. I believe I know at least one individual who is 
on the board. 

Senator Levin. Who is that? 

Mr. Dellapina. I believe Ian James. He is a director of Mahonia. 
Ian James is an attorney at Mourant. 

Senator Levin. And that is the law firm that you pay the fees 
to, right? 

Mr. Dellapina. That is the law firm that represents Mahonia. 

Senator Levin. And you pay the fees to. 

Mr. Dellapina. And we paid their fees on these structured 
transactions. 

Senator Levin. Do you know whether Mahonia has ever entered 
into a commercial transaction in which Chase was not involved? 

Mr. Dellapina. I do not believe so. 

Senator Levin. Mr. Traband. 

Mr. Traband. I am not aware of any. 

Senator Levin. Mr. McCree. 

Mr. McCree. I do not know. 

Senator Levin. Did Chase serve as Mahonia’s agent in the pre- 
pays, Mr. Dellapina? 

Mr. Dellapina. I believe that we served as an agent for commer- 
cial transactions. 

Senator Levin. Did Chase serve as Mahonia’s agent in the pre- 
pays? 

Mr. Dellapina. I believe that is correct. 

Senator Levin. Mr. Traband. 

Mr. Traband. I don’t know the answer. 

Senator Levin. Mr. McCree. 

Mr. McCree. I am sorry, I don’t know. 

Senator Levin. You don’t know. 

Now, Exhibit 184(a) ^ is a transcript of part of a phone conversa- 
tion which was recorded apparently by Chase. 

Mr. Dellapina, let me address this to you. This is a transcript of 
part of a phone conversation that you had with Mr. Traband here, 
Mr. Serice, who wrote that honest letter about what the motives 
here were of Enron, and Joe Deffner and Lisa Bills of Enron, and 
it was on September 13, 2001, and if we can play that conversation, 
do we have that? Do you see the transcript in front of you at the 
bottom of page 7 — I am sorry, at the bottom — it is in Exhibit 184. 

[Audio tape played.] 

Senator Levin. Let’s go back now in the transcript. Ms. Bills — 
this is the best that we understand. We need to have — excuse me, 
Mr. Garberding, I guess, is speaking here first. “We need to have 
a specific rep letter that a representative of Mahonia signed that 
reference a certain point.” Ms. Bills: “Which is, yes, separate from 
Chase. It doesn’t have Chase showing up anywhere on the fax let- 
terhead or anything along those lines, a separate fax number, etc.” 
Mr. Dellapina. “Oh, talk about it, yes.” Mr. Deffner. “That goes to 
the same point you were raising” — you were raising — “earlier, Jeff, 
that from your side you also want to make sure that Mahonia 
seems independent.” “Seems independent.” 


^ Exhibit No. 184(a) appears in the Appendix on page 665. 
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Mr. Dellapina, if Mahonia is independent, you don’t need to 
make it seem independent. 

Mr. Dellapina. I entirely agree with that statement. To the hest 
of my understanding 

Senator Levin. Why do you want to make it seem independent? 

Mr. Dellapina. I don’t believe I would have wanted it to seem 
independent. 

Senator Levin. It says right here though 

Mr. Dellapina. I believe it is independent. 

Senator Levin. “That goes to the same point you were raising 
earlier, Jeff, that from your side you also want to make sure that 
Mahonia seems independent.” That’s the point you were making, 
Jeff 

Mr. Dellapina. Mr. Chairman, that’s a statement by another in- 
dividual. 

Senator Levin. Did you disagree with that? 

Mr. Dellapina. I disagree that I 

Senator Levin. No. Did you disagree with it on the phone con- 
versation, Mr. Dellapina? 

Mr. Dellapina. I did not challenge that point on that phone con- 
versation. 

Senator Levin. No, you didn’t challenge the fact that you had 
made that point earlier. The representation that was made here by 
Deffner that “That goes to the same point you were raising earlier, 
Jeff, that from your side you also want to make sure that Mahonia 
seems independent.” Do you deny ever making that point? 

Mr. Dellapina. I do not believe that Mahonia is not inde- 
pendent. I believe it is independent. 

Senator Levin. Do you deny under oath that you stated earlier 
in this conversation or sometime before that you also wanted to 
make sure that Mahonia seems independent or words to that ef- 
fect? Do you deny having said that? 

Mr. Dellapina. Mr. Chairman, I don’t recall what I said in that 
conversation or in an earlier conversation. 

Senator Levin. OK. Now take a look at Exhibit 142. ^ This is an 
email from an attorney at Chase to Mourant. Your lawyer, your 
agent. You pay him. 

The second line down there, it says — so this is now from an at- 
torney at Chase to the attorney in the islands there, the Jersey Is- 
lands. “At this point, while not a certainty, it looks like we will 
need to form Mahonia 3.” 

“We will need to form Mahonia 3.” 

“In addition to entering into the prepay with Enron North Amer- 
ica, this entity will be entering into a contract to sell its rights to 
receive gas under the prepay agreement to a group of purchasers, 
including Chase. In this connection, the purchasers will appoint 
Mahonia 3 to act as its agent in handling the sale of the natural 
gas delivered under the Enron contract. The purchaser of the gas 
in this contract will be Chase. Chase will then sell the gas pursu- 
ant to a fixed price forward contract to Stoneville Aegean, an SPV 
that entered into transactions introduced by Chase in the early to 


^Exhibit No. 142 appears in the Appendix on page 492. 
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mid-1990’s. Stoneville will then sell the gas pursuant to a fixed 
price forward contract to Enron.” 

Great specificity as to what Mahonia 3 is going to he doing dur- 
ing the next so-called prepay. 

So Mahonia 3 was created and it did engage in so-called prepay 
with Chase and with Enron. Now, Mr. Dellapina, Mahonia is an 
independent entity. Why is a lawyer from Chase telling Mahonia’s 
administrators that “we will need to form Mahonia 3”? If Mahonia 
is independent, why is Chase telling Mahonia’s administrators 
that? 

Mr. Dellapina. In this structured transaction, I believe as is 
common in other structured transactions, the bank introduces the 
idea of a transaction to a party, in this case the law firm that had, 
in fact, formed or identified Mahonia for the first transaction. So 
raising this as a new opportunity for this attorney seems consistent 
with what would be done in a structured transaction, to the best 
of my knowledge. 

Senator Levin. So now your attorney — or, excuse me. Chase’s is 
describing in great detail what contractual arrangements this sup- 
posedly independent entity you are going to decide to enter into 
when it hasn’t even been formed yet? You are laying out all the 
specifics of contractual arrangements that an independent entity is 
supposed to apparently make decisions on, and that entity hasn’t 
even been formed yet. In fact, you are telling someone to form that 
entity. You call that independence? Is that your definition of inde- 
pendence? 

Mr. Dellapina. The use of SPVs in these transactions are de- 
signed to create independent legal agreements, an independent le- 
gality in the transactions. Ultimately we will explain to you later 
that that legal independence did, in fact, create financial — addi- 
tional financial risk to us and additional financial harm. 

Senator Levin. Exhibit 120, ^ if you will take a look at it, Feb- 
ruary 28, 2002. This is an email between two employees of your 
agent, Mourant & Company, administrator of Mahonia. In this 
email, one employee reports that Chase has just informed her that 
it discovered that Mahonia was inadvertently omitted from the gas 
delivery agreements related to one of the 1998 prepay transactions. 
Four years, nobody was even aware of the fact that Mahonia was 
omitted from the agreement, so title to the gas was never trans- 
ferred to Mahonia. 

Then she writes the following: “Accordingly, new pipeline agree- 
ments need to be completed, reflecting the providers delivering to 
Mahonia, who in turn deliver to JPMorgan.” 

“New pipeline agreements need to be completed. He will forward 
the paperwork to me by fax and would be grateful if the directors 
would consider execution as soon as possible.” 

Were those papers delivered, do you know, Mr. Dellapina? 

Mr. Dellapina. I do not know. 

Senator Levin. You are not familiar with this? 

Mr. Dellapina. I’m not familiar with this email. 

Senator Levin. No. Are you familiar with the problem? 

Mr. Dellapina. Generally. Not specifically. 


^Exhibit No. 120 appears in the Appendix on page 411. 
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Senator Levin. Generally, were you familiar that Mahonia was 
left out of one of these transactions and you had to go back and 
create new papers to include it? 

Mr. Dellapina. I don’t know that Mahonia was left out of the 
transaction. I don’t — what I generally understand is that there was 
an operational issue — it wasn’t appropriately booked on an oper- 
ational basis with the pipeline. But I don’t know much more than 
that. 

Senator Levin. You’re not familiar with the fact that there was 
a discovery of an anomaly that it was left out of a transaction? This 
is the first time you are hearing about that? 

Mr. Dellapina. No. I am generally aware that there was an 
operational issue that it was not actually booked properly. 

Senator Levin. Not booked properly. Mahonia was left out, right? 

Mr. Dellapina. I don’t understand “left out.” 

Senator Levin. You don’t understand what? 

Mr. Dellapina. “Left out.” 

Senator Levin. Omitted. Wasn’t included. 

Mr. Dellapina. All of the legal paperwork was executed. I un- 
derstand that the issue was relating to the actual communication 
with the pipeline company and the actual recording by the pipeline 
company. 

Senator Levin. Was there a new pipeline agreement that was 
completed reflecting the providers delivering to Mahonia, who then 
in turn delivered to JPMorgan? 

Mr. Dellapina. That I am not aware of. 

Senator Levin. Let me read you one line from this memo. “Greg 
has just called to advise that JPMorgan’s agents have arranged to 
settle the invoice and that they do not need our instruction. Have 
also advised that they have just discovered anomalies in the Texas 
Eastern Pipeline agreements in respect to certain trades, whereby 
the pipeline agreements are made directly between the providers 
and JPMorgan, effectively bypassing Mahonia.” 

How’s that for a definition of “left out”? Is that better? Were you 
familiar with — are you familiar with the fact that Mahonia was by- 
passed inadvertently? 

Mr. Dellapina. Inadvertently, I am familiar that on the pipeline 
records, the gas does not note Mahonia in the title chain. 

Senator Levin. Are you aware of the fact that this was described 
as an inadvertent bypassing? 

Mr. Dellapina. That it was described as that? 

Senator Levin. Yes. 

Mr. Dellapina. No. I have not seen this email before, and I’m 
not familiar with that. 

Senator Levin. All right. But you are generally aware of the fact 
that Mahonia was inadvertently bypassed in one of these deals in 
the booking? 

Mr. De l lapina. Yes. 

Senator Levin. All right. Now, if Mahonia is an independent 
company and it was bypassed for 4 years, would you say that it is 
particularly an independent company? If someone discovers 4 years 
later that Mahonia was bypassed in a booking, no one discovered 
it for 4 years, is that your definition of independent company? 
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Mr. Dellapina. Mr. Chairman, we have transacted prepaid for- 
ward physical transactions with Enron and Mahonia since 1992, 
and there was a discovery made that in one transaction there was 
inappropriate communication to the pipeline which didn’t specify 
exactly how the volumes were flowing. 

With SPVs, we are not suggesting that this SPV had a vast oper- 
ation and that it was designed to get into a vastly detailed commer- 
cial activity. The SPV was designed in the structured transaction 
or served the role in the structured transaction to create legal inde- 
pendence among contracts. 

Senator Levin. You said “legal independence.” Are you distin- 
guished that from actual independence? 

Mr. Dellapina. I don’t know the definition of “actual independ- 
ence.” The history 

Senator Levin. Real. 

Mr. Dellapina [continuing]. Of the transactions 

Senator Levin. Real-world independence. 

Mr. Dellapina. Legal independence. 

Senator Levin. Does that distinguish from real-world independ- 
ence? 

Mr. Dellapina. I don’t know the answer to that. 

Senator Levin. OK. 

Mr. Dellapina. We began these transactions in 1992 for the rea- 
sons we described, that is. Chase’s — the lack of clarity as to our 
ability to take physical oil and gas back in 1992. The purpose of 
Mahonia at that point was to enable that physical delivery, and 
throughout the period in which we’ve been involved with Mahonia, 
we’ve always recognized it as a legally independent entity. 

Senator Levin. Which didn’t have a vast operation, in your 
words, right? 

Mr. Dellapina. No, it did not. 

Senator Levin. As a matter of fact, it was a shell. It was created 
by Chase, wasn’t it, solely for your transactions? That is its reg- 
istration statement. Is that correct? I went through the registration 
statement with you. That is the purpose of Mahonia, to assist you 
in transactions. There is no operations, except to assist you. 

Mr. Dellapina. That is correct. They work on structured trans- 
actions with us. That is correct. 

Senator Levin. All right. So when you say they didn’t have vast 
operations, don’t try to sell us on the concept that they were any- 
thing other than a shell corporation created by you to assist Chase, 
run by your agent, Mourant — who you paid, whose fees, Mahonia’s 
fees you paid, and you are going to try to leave it with this Sub- 
committee that in your judgment you honestly believe that this 
Mahonia was not under the effective control of Chase? Is that your 
testimony, Mr. Dellapina? 

Mr. Dellapina. To the best of my knowledge, when I worked on 
these transactions I did not understand that we controlled this 
company. We did not own it, and we did not enter into documenta- 
tion on their behalf. 

Senator Levin. You were aware of the fact that it was created 
to assist Chase, was owned by a trust, which was in turn owned 
by your agent, was created for you, you paid all of its registration 
fees, you paid all of its administrative fees, you paid its legal fees. 
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And are you telling this Subcommittee that in your honest judg- 
ment Chase did not effectively control Mahonia? 

Mr. Dellapina. Mr. Chairman, I am not sure that I have the 
legal knowledge to define 

Senator Levin. I am just asking you for your honest judgment. 
I am not asking you for a legal opinion. I am asking you from what 
you know. 

Mr. Dellapina. I understand — I think I understand the question. 
And I will again say that we — I fully recognize that this is an SPV 
that was working on these transactions for a purpose. Originally it 
was to accommodate the physical transfer of oil, which the bank at 
that time did not do. And continuing throughout the evolution of 
these transactions, which occurred over 10 years and changed form 
over time, the transaction — the company was recognized independ- 
ently as a legal entity. 

Senator Levin. I am going to go back to my question, because 
you say you understand it. 

Mr. Dellapina. I did understand the question 

Senator Levin. I am asking you for your honest judgment. Did 
Chase effectively control Mahonia? 

Mr. Dellapina. I don’t believe that we controlled Mahonia. 

Senator Levin. Mr. McCree, do you want Chase to stand by that 
answer? 

Mr. McCree. Yes. 

Senator Levin. In your judgment, Mr. McCree, do you believe 
that Chase did not effectively control Mahonia, given all the facts 
we have laid out here — it was created for you, owned and operated 
by your agent, you paid all of its fees, you paid its legal fees, you 
don’t know of any example where it did anything for any other 
company from Chase, and you want as a representative of Chase 
to tell this Subcommittee that in your honest judgment Chase did 
not effectively control Mahonia? 

Mr. McCree. My understanding, Mr. Chairman, is that Mahonia 
was controlled by a charitable trust, which was governed by a 
board of directors which made independent decisions on the indi- 
vidual transactions that were forwarded to them for consideration. 

Senator Levin. Are you aware of the fact that Mahonia was 
owned by your agent, operated by your agent, that Chase paid all 
of its legal fees, registration fees, and administrative fees, and that 
there was no — its sole purpose for coming into existence was to as- 
sist Chase? Are you aware of all those facts? 

Mr. McCree. My understanding is it was owned by a charitable 
trust, not by our agent. 

Senator Levin. Who owns the charitable trust? 

Mr. McCree. I don’t know the answer to that. 

Senator Levin. Well, we went through the letter. 

Mr. McCree. I’m not sure who owns the charitable trust. I be- 
lieve a charitable that was established, but I’m not — I am not flu- 
ent in the entirety of the legal structure of the ownership structure 
of Mahonia — or the charitable trust, sorry. 

Senator Levin. Well, do you want to read your agent’s letter 
again? April 24 , first letter in Exhibit 118,^ page 2 . You see, when 


^Exhibit No. 118 appears in the Appendix on page 394. 
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you use offshore jurisdictions this way, it is kind of hard for us to 
subpoena them, by the way. But let’s read what they say. This is 
1986. Page 1 of the letter, it says, “Our clients. Chase.” Here’s page 
2. “For obvious reasons, it is important that the SPVs are con- 
trolled by Chase.” He’s lying? Is your lawyer lying? 

Mr. McCree. Well, I don’t — this is a 1986 letter. 

Senator Levin. Which created Mahonia. 

Mr. McCree. Did it create Mahonia? 

Senator Levin. Led to it. 

Mr. McCree. I do not know 

Senator Levin. Well, let’s just keep reading it. “For obvious rea- 
sons, it is important that the SPVs are controlled by Chase.” Was 
it important that the SPVs be controlled by Chase? 

Mr. McCree. I have no idea what SPVs 

Senator Levin. Is it important that the SPVs that you used, that 
they created, are controlled by you? 

Mr. McCree. No, I don’t believe so, but I don’t know the specifics 
of this individual transaction. I really have no knowledge of a 1986 
transaction. 

Senator Levin. Well, we are going to have to get the answer from 
Chase then. If you don’t know the answers to this, we are going 
to need to get the answer. And if we have to get your president 
here to do it, we are going to get it, because this is shameful. This 
is shameful that you are not owning up to something that your 
lawyer did in 1986 on your behalf, creating an entity on your be- 
half, saying here, “For obvious reasons, it’s important the SPVs are 
controlled by Chase. But for accounting and other requirements, 
it’s not desirable that they be wholly owned by Chase. Accord- 
ingly” — what does your lawyer, your agent say? “Chase is consid- 
ering establishing a charitable trust which would own all the 
shares of the holding company, which in turn would wholly own 
the various SPVs.” 

Did Chase establish a charitable trust? Yes or no. 

Mr. McCree. I just — Mr. Chairman, I do not know the entirety 
of the context of this letter, the time frame, or anything. So I feel 
uncomfortable describing what was being described in this letter. 
I don’t know the answer to that. 

Senator Levin. We thought you would be prepared to answer 
questions here for Chase today, and I guess you are not. 

Mr. McCree. Not this one. I apologize. 

Senator Levin. This goes to the heart of the matter here. This 
goes to the heart of a deception as to whether Mahonia was an 
independent entity. Because if it is not, it is a loan. Everyone ac- 
knowledges that. If Mahonia is not independent, it is a loan. It has 
got to meet three other criteria, too, which we haven’t gotten to. 
But this isn’t just a question. 

Mr. McCree. I would say I would be happy — or we would be 
happy to provide additional information on this matter. I don’t 
have the full context. My understanding is Mahonia is an inde- 
pendent entity. 

Senator Levin. Yes. Well 

Mr. McCree. And I apologize for that. 
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Senator Levin. When we sent Chase a letter, we expected that 
they would send somebody that could answer questions about con- 
trol. 

All right. Keep going now. “It is not desirable that they be wholly 
owned by Chase. Accordingly, Chase is considering establishing a 
charitable trust” — ^you don’t know if they did or not, right? 

Mr. McCree. I have no idea. 

Senator Levin. “. . . which would own all the shares of the hold- 
ing company which in turn would wholly own the various SPVs.” 

It is a shell, and it is a shell game, and Chase should own up 
to it, be honest about it, and it is not. And this Subcommittee is 
going to get the answers from Chase to that question. Who do you 
suggest we call here as a witness who can answer the question? 

Mr. McCree. I don’t know. I will have to find out who was in- 
volved in the transactions at the time. 

Senator Levin. Turn, if you would, to Exhibit 131. ^ Now, Exhibit 
131 is a diagram that was sent to you by email by an Enron em- 
ployee, and I believe it is addressed to you, Mr. Dellapina. This dia- 
gram works on the details of the prepay transactions, and it was 
sent to you less than 2 days before the $350 million prepay be- 
tween Chase, Mahonia, and Enron was signed. The diagram shows 
all three legs of the transaction, the expected price, and the general 
terms of the arrangements between the three parties. That is on 
page 2. Do you follow me so far? 

Mr. Dellapina. Yes. 

Senator Levin. So these trades were developed as a package 
deal, is that true? 

Mr. Dellapina. Yes. 

Senator Levin. Now, in these transactions, the contract between 
Mahonia and Enron and the contract between Mahonia and Chase 
were identical in terms of volumes and delivery dates, and the fi- 
nancial terms were only slightly different to reflect the fees that 
Mahonia would receive for participating as a party in the trans- 
action. Is that correct? 

Mr. Dellapina. I believe that’s correct. 

Senator Levin. So Mahonia essentially received a fee for partici- 
pating in these transactions. Is that correct? 

Mr. Dellapina. That is correct. 

Senator Levin. But one of the four criteria for a legitimate pre- 
pay was not met here by your own testimony, because there cannot 
be this kind of linkage. They are all part of — this was a package 
deal. You have just testified to us under oath. 

Mr. Dellapina. Mr. Chairman. 

Senator Levin. Yes. 

Mr. Dellapina. I am not familiar with the four criteria for a pre- 
pay. 

Senator Levin. They have been testified 

Mr. Dellapina. I saw this earlier, and I was — I don’t believe that 
I was ever asked to review that. That would have been out of my 
scope, and I’m not familiar with 

Senator Levin. According to the testimony this morning, for 
there to be a legitimate prepay you need a number of things. One 


^Exhibit No. 131 appears in the Appendix on page 436. 
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of them has got to he independent parties which are not involved 
in a package deal transaction which is linked together. 

When you look at the diagram that was showing the last prepay, 
it was signed in 2001. All the transactions are financially settled. 
All the legs use the same amount of gas, pegged to the exact same 
price. All of the payments are fixed. The same amount of funds go 
in and out of Mahonia and into Enron. The only difference is that 
Chase picks up an extra $6 million, and now there is risk that one 
party may not pay, but that is true in any loan. That is not price 
risk. 

Is there any price risk in this transaction, Mr. Dellapina? 

Mr. Dellapina. The price risk in this transaction initiates with 
the transaction between Enron and Mahonia, and then the trans- 
action between Mahonia and Chase. That price risk is being 
hedged with a swap between Enron and Chase. 

Senator Levin. So there is no price risk at the end of the game 
when you put it all together; is that not correct? 

Mr. Dellapina. Provided that all parties, in fact, perform on the 
contracts, there is no speculative price risk, the price risk material- 
izes in the form of a pretty large counterparty credit exposure. 

Senator Levin. But there is a credit risk. So there is a credit risk 
here, but not a price risk. Is that correct? 

Mr. Dellapina. The price risk will only materialize if the cred- 
it — the counterpart does not perform. 

Senator Levin. Why don’t we just get a straight answer to this 
question? In other words, there is a credit risk here, but not a price 
risk; is that not correct? 

Mr. Dellapina. There is a credit risk. 

Senator Levin. You are not willing to say there was no price 
risk. Even though every party was perfectly hedged and guaran- 
teed here, you are not willing to answer the question was there a 
price risk before this Subcommittee? 

Mr. Dellapina. There was not a speculative price risk in the 
transaction. There was not when the transaction was concluded. 
We certainly look at prices, and the movement in prices will, in 
fact, affect our credit exposure. 

Senator Levin. Mr. McCree, do you want to comment on that? 
Do you agree with that? Was there a price risk here? 

Mr. McCree. There’s certainly a credit risk. The magnitude of 
the credit risk moves in a scenario that we have to now based on 
market prices, I believe. 

Senator Levin. Try my question. Was there a price risk here? 

Mr. McCree. Not at the outset of the transaction. There was, but 
it was hedged. 

Senator Levin. Now, in Exhibit 138 — and, by the way, price risk 
is another criteria which has been testified to as absolutely essen- 
tial for there to be a legitimate transaction here. It would not count 
as debt. 

Let me point you to Exhibit 138.^ This is Chase’s own description 
of one of these transactions, and it comes right out and it clearly 
states the objective. It is in the middle of — let me see if I can get 
you the right page here. It is right under that — see the black bar? 


^Exhibit No. 138 appears in the Appendix on page 476. 
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“The transaction calls for Chase to advance funds to a special pur- 
pose corporation formed by Chase in the Channel Islands, 
Mahonia, Limited.” Does that sound familiar? Do you agree at least 
that you formed Mahonia? Mr. McCree, did you form Mahonia? 

Mr. McCree. I think we asked Mourant & Co. to consider form- 
ing Mahonia. 

Senator Levin. I see. To consider forming Mahonia, not even to 
form it. This is your document. 

Mr. Traband. I think the language used in this document is 
loose and inaccurate. 

Senator Levin. That is a problem with a lot of Chase documents. 
Let me tell you, that is exactly the problem. So your document 
here, which says that this special purpose corporation which was 
formed by Chase in the Channel Islands, Mahonia Limited, that is 
not true; is that what you are saying? This isn’t 1986, folks. 

Mr. Traband. I think what we would say is 

Senator Levin. This is 1996. 

Mr. McCree. Mr. Chairman, I think what we would say is Chase 
arranged for the establishment of Mahonia. 

Senator Levin. I see. 

Mr. McCree. But once it was established, it was controlled by 
its board of directors 

Senator Levin. Which were controlled by your agent. 

Mr. McCree. No, by its board of directors. And we believe it was 
all done in accordance with law. 

Senator Levin. So this is not an accurate statement in this 
Chase document. Is that the bottom line? You didn’t form it? 

Mr. McCree. We arranged for the formation 

Senator Levin. You just caused it to be formed. 

Mr. McCree. We arranged for the 

Senator Levin. You arranged for it to be formed, but you are not 
willing to say you — that this is formed by you. You just paid some- 
body else to form it. 

Mr. McCree. Correct. 

Senator Levin. So if I go and tell somebody, hey, I am building 
a new house, you are just saying literally that means I have got 
to go out and build it myself rather than paying to build it; is that 
correct? That is the way you use language at Chase? 

Mr. McCree. No. I think it’s — I think 

Senator Levin. Come on, you formed Mahonia. That is the com- 
mon-sense version. You formed it. You paid for it to be formed. You 
caused it to be formed. You formed it. You created it. You brought 
it into existence. 

Mr. McCree. We asked our attorney and Mourant & Co. to es- 
tablish a special purpose entity for the 

Senator Levin. And they did it. 

Mr. McCree [continuing]. Purpose of doing this — ^yes. 

Senator Levin. And they did what you paid them to do, didn’t 
they? Right? 

Mr. McCree. Yes. 

Senator Levin. OK. Let’s keep going beyond that. “Mahonia in 
turn enters into a forward gas sales contract, referred to as a pre- 
pay, with an Enron subsidiary, Enron Natural Gas Marketing. An 
integral part of the prepay is the execution of a series of commodity 
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and interest rate swaps which result in a known cash flow stream.” 
“Known cash flow stream.” That is a pretty good definition of elimi- 
nating price risk, wouldn’t you say, steady repayment of funds? Mr. 
Dellapina. 

Mr. Dellapina. Yes, we were trying to eliminate price risk. 

Senator Levin. Mr. Dellapina, isn’t it the case when you look at 
these so-called prepays that they are nothing more than a big circle 
designed to get Chase loans to Enron and back to Chase? Just a 
circle, isn’t that true? 

Mr. Dellapina. Mr. Chairman, these transactions were started 
in 1992, the form of which changed over the ensuing 11 years or 
so that the transactions were being done with Enron. There were 
elements of the transaction that were designed to mitigate price 
risk. Towards the end of the transactions, there were elements of 
it that were designed to also mitigate the physical delivery risk. 
But there are structural differences which we believe make these 
fundamentally different than loans. And if you have a moment. I’d 
like to go through the differences with you. 

Senator Levin. Well, why don’t we just address my questions, if 
you would. 

Mr. Dellapina. Excuse me, Mr. Chairman? 

Senator Levin. I would rather you just respond to my questions, 
if you would. I want to talk to you about the way you characterized 
the last prepay, the $350 million prepay. Wasn’t that characterized 
as a circular deal, Mr. Traband? 

Mr. Traband. Characterized as a circular deal? 

Senator Levin. One that went in a circle. 

Mr. Traband. Well, I mean, my understanding is that 

Senator Levin. Like that triangle you just saw there. 

Mr. Traband. My understanding is that there was a prepaid 
swap and a separate commodity swap. 

Senator Levin. Would you call that a circular deal? 

Mr. Traband. I don’t know if I’d call that a circular deal. 

Senator Levin. You did. Do you want to hear yourself, a tele- 
phone conversation that Chase recorded? 

Mr. Traband. I have no doubt to question you there. 

Senator Levin. You described it as a circular deal. What did you 
mean by that? 

Mr. Traband. I don’t recall. 

Senator Levin. You don’t recall what you meant, 2001, 
September 

Mr. Traband. I’m sure I was addressing the fact that we were 
trying to mitigate our price risk. 

Senator Levin. Let’s listen to the tape. Exhibit 184(a), ^ so you 
can follow it. This is Mr. Ballentine. Can we start over? Is it pos- 
sible? The first voice we think is Mr. Ballentine who is saying, 
“Jeff, why do they want to hedge with gas where it is now?” Then 
Mr. Dellapina, then Mr. Traband. 

[Audio tape played.] 

Senator Levin. Did you hear that, “it’s amortizing debt”? Did you 
hear Mr. Ballentine say that? 

Mr. Traband. I heard him say that. 


^ Exhibit No. 184(a) appears in the Appendix on page 665. 
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Senator Levin. Is that accurate? 

Mr. Traband. I think he was using the term “debt” interchange- 
ably with the term “credit”? 

Senator Levin. He was using the term “debt” interchangeably 
with the term “credit.” 

Mr. Traband. There was credit risk in the transaction that 
would be apparent in a debt transaction as well, they have common 
characteristics. 

Senator Levin. OK. What do you mean by “back-to-back swap”? 
That term is used, “back-to-back swap.” What does that mean? 

Mr. Traband. I think we were referring to the fact that we were 
entering into the prepaid swap and the subsequent commodity 
swap to hedge the price risk. 

Senator Levin. What did you mean when you said this is a cir- 
cular deal that goes right back to them? 

Mr. Traband. I think we were reflecting that this is a structured 
financing. 

Senator Levin. Is that a term you use a lot, “circular deal”? 

Mr. Traband. I don’t believe so. 

Senator Levin. Let me just conclude with a couple questions 
here. First, Mr. Traband, Mr. Dellapina, who are the people at 
Enron whom you dealt with on the prepays? Let me start with you, 
Mr. Dellapina. 

Mr. Dellapina. The principal individual I dealt with was Joseph 
Deffner. 

Senator Levin. The one who we talked about before? 

Mr. Dellapina. Yes. 

Senator Levin. And who else? 

Mr. Dellapina. The only other individuals I would have dealt 
with would have worked for Joseph, and their names, I believe, 
were Lisa Bills and Michael Garberding. Those are the two names 
I recall. 

Senator Levin. Mr. Traband, who did you work with at Enron on 
the prepays? 

Mr. Traband. On the actual prepay transactions, I worked with 
Joe Deffner and Lisa Bills and had reason to discuss the prepays 
with others. 

Senator Levin. OK. One exhibit I want you to look at, we haven’t 
looked at it yet but it has been referred to this morning is Exhibit 
131.1 

Before you look at that, have any of you ever spoken with Jeff 
McMahon at Enron? Mr. Dellapina. 

Mr. Dellapina. I have not spoken directly to Jeff McMahon. 

Senator Levin. Mr. Traband. 

Mr. Traband. Yes, I had occasion to speak with Jeff McMahon. 

Senator Levin. On prepays? 

Mr. Traband. Generally, yes. 

Senator Levin. On prepays? 

Mr. Traband. Yes. 

Senator Levin. Mr. McCree. 

Mr. McCree. No. 


^Exhibit No. 131 appears in the Appendix on page 436. 
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Senator Levin. Now, on Exhibit 131, this is an October 2001 ex- 
change of emails at Chase, and here is one person — when the bank 
is learning that, to its surprise, Enron had $5 billion in prepays 
outstanding, an amount which was greater than Chase even had 
expected. And here’s the conversation: One employee of Chase says, 
“$5 billion in prepays!” The other one says, “Shut up and delete 
this email.” 

Any of you involved in this conversation? Mr. McCree. 

Mr. McCree. No. 

Senator Levin. Are you familiar with it? 

Mr. McCree. No, not to my knowledge. 

Senator Levin. Mr. Traband, are you familiar with it? 

Mr. Traband. I was not part of this conversation. I’ve subse- 
quently seen the email. 

Senator Levin. You have seen the email? 

Mr. Traband. Just in preparation for this meeting. 

Senator Levin. It was not deleted. 

Mr. Traband. I’m sorry? 

Senator Levin. Was the email not deleted? 

Mr. Traband. We are all aware that our email does not get de- 
leted. It’s archived for a period of time. 

Senator Levin. I gave you the wrong exhibit number. It is Ex- 
hibit 132.1 

OK. Mr. Dellapina, do you know who participated in this con- 
versation? 

Mr. Dellapina. I’m just turning to this now. I am not familiar 
with that. 

Senator Levin. Here we have got one Chase employee telling the 
other to shut up and delete the email. Does that trouble you, Mr. 
McCree? Are you embarrassed by that? 

Mr. McCree. Yes. But I’m not sure what it means. 

Senator Levin. It means delete the email. 

Mr. McCree. No, I know. But it’s — I don’t know the context, but 
yes. 

Mr. Traband. If I could just say something? 

Senator Levin. Yes. 

Mr. Traband. We are all aware that our emails are archived for 
a period of time and that it’s not possible to delete an email. So 
I think that was said in jest and not meant to be taken seriously. 

Senator Levin. Mr. McCree, let me just ask you the final ques- 
tion. You represent one of the most important financial institutions 
in the country, and you have a reputation to maintain. Yet you use 
entities and secrecy jurisdictions, arguing that you don’t control 
them, when I think it is obvious to any reasonable person looking 
at this that you created it and you control it. You maintain the fic- 
tion here that you don’t control it, ignoring all of the evidence, pro- 
ducing none, by the way, to counter it other than the fact that your 
understanding is that it is independent. But I went through all of 
the control mechanisms, all of the indicators of control, so you 
maintain that you don’t effectively know Mahonia even though it 
was created for you, run by your agent, paid for by you. 


^Exhibit No. 132 appears in the Appendix on page 438. 
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You then helped to create a situation here where you have got 
prepays that, according to the experts that we have had, do not 
meet the criteria for prepays. They are linked transactions, for one 
thing. The parties are not independent, at least if you can accept 
all of the evidence that says Mahonia is really controlled by Chase, 
and they are treated as loans. There are many indicators we have 
that they are treated as loans. 

So you are now, as Chase, participating in this entire picture 
where billions of dollars of cash coming into Enron, which should 
have been treated as loans, if it had been treated as loans, would 
have affected their credit rating and a lot fewer people would have 
been stung by Enron. And they produce documents which are mis- 
leading, documents which bury it. Your own employees says Enron 
loves these kinds of transactions because they can hide debt and 
they can bury it. 

Is Chase at all troubled by this? Do you find this troubling at all? 
I don’t mean the fact that you are here. I hope you find that trou- 
bling. 

Mr. McCree. Yes. 

Senator Levin. But I mean the fact — are these facts at all trou- 
bling to Chase? 

Mr. McCree. Let me answer it this way: In establishing the 
transactions with Mahonia, we believed that we were in compliance 
with all relevant laws, all accounting standards, all tax standards. 
We had no reason to believe then that we were not, and we have 
no reason to believe now that we are not. 

We also believed that Enron at the time was in compliance, and 
particularly with its accounting regulations, and was reflecting 
these transactions in accordance with GAAP on their balance sheet. 

I find it personally troubling and hard to understand in terms of 
Chase doing something wrong here how that would jibe with the 
financial loss that we suffered as a firm in the entirety of the 
Enron transactions and, frankly, in many of these prepay trans- 
actions. So as to the difference between a loan and a prepaid con- 
tract, aside from whether the accounting was appropriate at the 
time or not, we suffered multiple legs of loss due to the structure 
of these transactions, some on the commodity risk, some on deliv- 
ery risk, and we are in litigation on some with the sureties. 

We do find it troubling. We find what is happening in the finan- 
cial system in general troubling right now. I’ll echo what a few peo- 
ple said up here earlier. We applaud the efforts that the Congress 
is going about in terms of reform and transparency of the financial 
accounting system and financial system in general. We believe we 
have as high an interest as a major principal lender across cor- 
porate America in this transparency. 

As it relates to JPMorgan, we have significantly increased our at- 
tention to diligence, to probing questions around our clients’ finan- 
cial statements, to purpose of transactions, and we are rethinking 
the way we conduct business on a going-forward basis in the new 
environment that we operate in today. 

Senator Levin. Well, you have plenty of reason to believe that 
your company controls Mahonia. You were given reason to believe 
today. Would you agree with that, that you now have reason to be- 
lieve that your company controls Mahonia? 



84 


Mr. McCree. I continue to repeat what I said before 

Senator Levin. Yes, I know that, but 

Mr. McCree [continuing]. Which is I 

Senator Levin. But you heard reasons here today that are rea- 
sons to believe that Chase controls Mahonia. 

Mr. McCree. I believe Mahonia was controlled by its board of di- 
rectors. They made the decisions. 

Senator Levin. You didn’t hear anything today which gives you 
any reason to believe that Chase controlled Mahonia? 

Mr. McCree. No. 

Senator Levin. OK. Well, let me tell you, both the board of direc- 
tors of Mahonia — we think all the board of directors of Mahonia 
work for your agent. They are all working for that law firm. You 
can try to avoid it, but you can’t. Responsibility comes right back 
to you. You can sit here repeating that you believed it was inde- 
pendent despite overwhelming evidence that you control it. You use 
an offshore jurisdiction in a secrecy jurisdiction. The evidence that 
we were able to obtain nonetheless dramatically demonstrates that 
Mahonia was created for Chase, created by Chase, paid for by 
Chase, controlled by Chase, run by Chase’s agents, fees paid for by 
Chase, and yet you sit here and just repeat the mantra that you 
believe it was independent. That does not satisfy the responsibility 
of a major bank. You have got a greater responsibility than to do 
that. And I must tell you that I think that this is just one example 
of why the American people have lost confidence in Wall Street, 
that we have a bank that is participating in Enron’s effort, known 
to the bank — we have those emails — to turn debt into operating in- 
come. Your people knew that. That is in those emails. They knew 
that this is what Enron was up to. They love to do it. They love 
to hide it. And to just sit here and to try to tell this Subcommittee 
that you believe Mahonia is independent and you believe that this 
transaction was not, in fact, a phony prepay, even though, by the 
way, your own testimony here today indicates quite clearly that 
these transactions were linked, those three legs were linked to- 
gether, you acknowledge that here today, which by expert testi- 
mony means it was not, in fact, a transaction which could qualify 
as a legitimate prepay. 

We are going to have to hear from folks at Citibank to answer 
questions that you could not answer or would not answer here 
today, but your testimony today here just seems to me is part of 
a picture which I find mighty disturbing. I would like to see that 
picture change. I hope we are going to do our share here in Con- 
gress in a constructive and positive way. But it is going to take 
some recognition on the part of our financial institutions that 
things have got to change. You can’t have people writing emails 
back and forth to each other saying, hey, these kind of transactions 
are just what Enron loves, they can hide debt, and just ignore it 
as though that is not going on inside of your own bank. 

So we will ask your folks to answer the questions that you could 
not or would not answer relative to the control of Mahonia. We will 
refer all of this testimony and the exhibits to this Securities and 
Exchange Commission and to the Department of Justice. And I will 
call upon Senator Eitzgerald in case he has questions of this panel. 

Senator Fitzgerald. Thank you, Mr. Chairman. 
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I just wanted to go back and be very clear in my own mind about 
the extent of JPMorgan Chase’s understanding of the nature of the 
prepay transactions. 

Now, as I understand it, JPMorgan is trying to force certain in- 
surers to pay an obligation pursuant to surety bonds that were 
backing Enron’s performance on some of these prepays. Is that cor- 
rect, Mr. Dellapina? 

Mr. Dellapina. Yes, Senator, several of the prepay transactions 
that were done beginning in 1998 had a credit diversification ben- 
efit to those transactions which were surety bonds from major in- 
surance companies in the United States. Those insurance bonds, 
those insurance companies worked with Enron and came to us and 
asked us to participate in the transactions 

Senator Fitzgerald. So Enron got those insurance companies to 
offer the surety bonds. It wasn’t JPMorgan Chase that went out 
and got the insurance policies? 

Mr. Dellapina. That is correct. Senator. 

Senator Fitzgerald. OK. Now, you are suing certain insurers 
asking them to perform under their surety bonds. That is correct? 
Do you know the names of the insurers that you are suing? 

Mr. Dellapina. I know several of the names, sir. 

Senator Fitzgerald. Can you give us a few of those? It is in a 
public record 

Mr. Dellapina. The Traveler’s Insurance Company, Chubb, St. 
Paul. 

Senator Fitzgerald. Traveler’s is owned by — who are they 
owned by? 

Mr. Dellapina. I believe Citigroup. 

Senator Fitzgerald. OK. That will be interesting. This is very — 
a lot of connections here. So you are suing Traveler’s, Chubb, and 
other insurers, asking them to pay. 

Now, according to published reports, the insurance companies 
are saying we are not going to pay because these weren’t real pre- 
pay transactions, these were just loans. Is that correct that that is 
the defense of the — in essence, that is the defense of the insurance 
companies? 

Mr. Dellapina. Senator, I am not familiar with all of the de- 
fenses raised by the insurance companies. I disagree with that 
characterization that they’re loans, if that’s, in fact, what they’re 
making as a characterization. 

Senator Fitzgerald. My understanding from published reports is 
that they are saying these aren’t — these were just loans and that 
they were misled. For the record, I guess the case is styled 
JPMorgan Chase Bank v. Liberty Mutual Insurance Company, 
Traveler’s, St. Paul, Continental Casualty, National Fire Insurance 
Company of Hartford, Firemen’s Fund, Safeco, another Traveler’s 
indemnity company. Federal Insurance Company, Hartford Fire In- 
surance Company, and Lumbermen’s. Those are the defendants. 

My understanding is that those insurance companies are main- 
taining that this was just a loan and that they were misled on the 
nature of the transaction. Your position is they weren’t loans. Is 
that correct? 

Mr. Dellapina. I’d prefer not to speak in context of that out- 
standing litigation, but if you are asking me with respect to the 
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prepays outside of the litigation and not taking into account what 
their defense might he, I do believe that the characteristics of these 
transactions are fundamentally different from a loan and have dif- 
ferent risks associated with them. 

Senator Fitzgerald. So your personal opinion is that these are 
different than loans, but earlier Senator Levin produced Exhibit 
123,^ which was an email to Karen Simon that was cc’d to you, Jef- 
frey W. Dellapina, on 11/25/98, and this is the email. Is it written 
by George Serice? George Serice I believe wrote this. That is where 
it was said that “Enron loves these deals.” He is talking about pre- 
pays. He says, “Jeff is also working on another prepay for Enron 
now.” That is you, I presume. He said, “Enron loves these deals as 
they are able to hide funded debt from their equity analyst.” 

Well, it would seem to me that whoever wrote this email knew 
that these prepays were a way of hiding what was essentially a 
loan, doesn’t it? 

Mr. Dellapina. Senator, as I mentioned to the Chairman, I do 
not believe that that email is accurate, and prepaid forwards are, 
in fact, a form of financing, but not all forms of financing are loans. 
I’m not an accountant, but I believe there are very different charac- 
teristics of the prepaid forward transaction and the loan. Some of 
those characteristics are as follows: This is a commercial contract 
between a buyer and seller that is not satisfied in dollars. It is sat- 
isfied in goods and/or services. With the prepaid forward, the final 
market value of this contract and the actual goods that are being 
delivered will only be known at the delivery, and as opposed to a 
loan where it is a set dollar amount that is going to be paid at ma- 
turity. 

There are very — there are probably three or four additional risks 
in prepaid forward transactions that are not present in a loan and 
that, re^ettably, have caused us to suffer additional losses in these 
transactions, losses that are incremental to any losses we would 
have suffered if it was just a loan. 

Those risks are commodity price risks, account receivable collec- 
tion risk, and these transactions, through the first 5 or 6 years of 
these transactions, the physical commodities were delivered into 
the market. Over the last several years, the physical commodities 
and the natural gas was actually delivered to Enron. That was not 
an essential part of the transaction and was not part of the trans- 
action for the first 6 years. The decision to sell the commodity to 
Enron, which has been characterized as a circle, actually intro- 
duced an entirely new credit risk for us. We could have sold that 
gas, as we had in the past, prior to the time I was there, to other 
market participants, and we would have taken the risks that those 
participants would have paid for that commodity. 

When Enron bought the natural gas in the latter transactions, 
we assumed an entirely new credit risk. And to summarize that, 
when Enron went bankrupt, they owed us an additional $32 to $35 
million for natural gas that had been delivered to them, and they 
did not pay that. 

Senator Fitzgerald. How much does Enron owe you now? 

Mr. McCree. In total? 


^Exhibit No. 123 appears in the Appendix on page 414. 



87 


Senator Fitzgerald. Yes. 

Mr. McCree. I’m not sure. Right now, as of 

Senator Fitzgerald. As of the bankruptcy 

Mr. McCree. December 19, which is when we announced, I 
think. Have to look at my notes — $2.6 billion. 

Senator Fitzgerald. $2.6 billion? At about the time of their 
bankruptcy, and that’s when you last calculated it? 

Mr. McCree. I’m not sure. I just haven’t seen the figure lately. 

Senator Fitzgerald. Now, would you know, Mr. McCree, how 
much they owed you back in, say. May 2001? 

Mr. McCree. No, but Mr. Traband may. 

Mr. Traband. I don’t recall specifically how much they owed us, 
but it, I would imagine was, something greater than $2 billion. 

Senator Fitzgerald. Over $2 billion in May 2001 

Mr. McCree. In the latter — I don’t know the question, but we ac- 
tually increased our credit exposure in a number of different ways 
through the fall of 2001, prior to the bankruptcy. 

Senator Fitzgerald. Can you give me in rough terms — it started 
apparently in 1992, Mr. Dellapina was saying, with this structured 
financing. Was that when your relationship with Enron started? 

Mr. Dellapina. I do not believe any of us were involved with 
Enron in 1992. I do not believe it was the only transaction or the 
only relationship with Enron back then. 

Senator Fitzgerald. But in rough terms would you know how 
much was owed to JPMorgan back in 1997, 1998, 1999, 2000, or 
2001 ? 

Mr. McCree. No, but we can certainly provide that information. 
We would be happy to do that. 

Senator Fitzgerald. If you could provide that later, we would 
appreciate that. 

Now, I want to call your attention to — I don’t know if this is an 
exhibit. This is an analyst report by Anatol Feygin, dated May 18, 
2001. The headline is: “Enron Corp, Enron Weakness Not Explain- 
able Fundamentally.” 

In this report, your firm, J.P. Morgan Securities, Inc. — and I 
guess that is your company, Mr. McCree — via its analyst, Anatol 
Feygin, is rating Enron as a buy and setting a 12-month price tar- 

f et at $120 a share, even though Enron was then trading at 
52.20. I am wondering how much exposure specifically you had to 
Enron at the time this report was put out, and so I would ask if 
for the record, Mr. McCree, you could provide exactly how much in- 
debtedness was owed your company. 

One of the concerns I have is that analysts do not always have 
to disclose to the people that they are offering their research re- 
ports to the full gamut of potential conflicts that they have, and in 
the case of Enron owing large amounts of money, over $2 billion, 
to JPMorgan Chase, I am concerned whether that would have in- 
fluenced in any way the research reports. 

Now, Mr. Feygin testified before this Subcommittee in February 
about his coverage of the Enron Corporation and explained why he 
made the recommendations that he did. Do you think that this po- 
tential liability of your firm to the fortunes of Enron would have 
had any impact at all on the ratings that Mr. Feygin or other 
JPMorgan analysts would give to Enron? 
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Mr. McCree. No. I believe we have very stringent and very thor- 
ough Chinese Wall policies which would segregate any public re- 
search professional from any kind of relationship material, size of 
exposure whatsoever that we would have on the banking side of 
the firm. And we, as a general matter, lend material amounts of 
money to virtually all of the Fortune 1,000 companies and we hold 
our responsibilities around confidentiality and wall issues very, 
very seriously. 

Senator Fitzgerald. Do you believe Mr. Feygin would have 
known that Enron owed your firm over $2 billion? 

Mr. McCree. I don’t know how he would know that. 

Senator Fitzgerald. Because that is done over on the bank side; 
is that correct, the loans or the prepay transactions were done over 
there on the bank side and you are over at J.P. Morgan Securities? 
You say you have a firewall there. 

Do either of the other of you want to comment on that issue as 
to whether Mr. Feygin could have been in any way influenced by 
the debt owed to your bank by Enron? 

Mr. Traband. I’m not aware of how Anatol could have been 
aware of our exposure. I would — I certainly never had any con- 
versation with him about that, and would not have had any. 

Senator Fitzgerald. Do you know Anatol? 

Mr. Traband. Only by reputation. 

Senator Fitzgerald. Have you ever talked to him? 

Mr. Traband. I requested information from him once, and the 
firewalls work that public information can be shared to private, but 
private cannot go to public. 

Senator Fitzgerald. Did you ever have any conversations with 
him about Enron? 

Mr. Traband. Not that I recall. 

Senator Fitzgerald. Mr. Dellapina, did you ever have any 

Mr. Dellapina. I have never met Anatol and have never spoken 
with him to the best of my knowledge. 

Senator Fitzgerald. You don’t know him? 

Mr. Dellapina. I don’t. 

Senator Fitzgerald. Mr. McCree. 

Mr. McCree. Never met him. 

Senator Fitzgerald. You have never met him, even though he 
works within J.P. Morgan Securities, so you never talked to him. 

Well, with that, Mr. Chairman, let me ask one final question. All 
of the approximately $2.6 billion now owed to JPMorgan Chase, 
how much of that is covered by surety bonds, and they may be dis- 
puted whether the surety bonds are good, but assuming they are 
good, how much of that is covered by surety bonds? 

Mr. Dellapina. I believe that the amount is slightly over $900 
million. 

Senator Fitzgerald. So even if you could collect on the surety 
bonds, you would be out approximately another $1.6 or $1.7 billion; 
is that correct? 

Mr. Traband. Our total exposure at the time of the bankruptcy 
was $2.6 billion. Not all of that was unsecured exposure to Enron. 

Senator Fitzgerald. How much of it was secured? 
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Mr. Traband. I think — and I am trying to recall the numbers. I 
think that unsecured exposure was roughly $600 or $700 million 
dollars. 

Senator Fitzgerald. Now, are you terming the loans for which 
you had, or the prepaid transactions for which you had 

Mr. Traband. Yes. 

Senator Fitzgerald. Now, it’s interesting, these prepaid trans- 
actions show up basically as debt in Enron’s bankruptcy filing, 
right, that you are just another creditor that they are going to blow 
out just like they would blow out somebody who had given them 
a straight-up loan? 

Mr. Traband. Well, all of their creditors appear in their bank- 
ruptcy filing including accounts payable creditors. 

Senator Fitzgerald. Right. But we have gone along with not 
calling these prepaid transactions loans. Mr. Dellapina was ex- 
plaining why it is not necessarily a loan, but we see that at the 
end of the day when there is a bankruptcy filing the debtor is just 
treating you like a bank that had given it an extension of credit 
pursuant to a promissory note and they are going to blow you out 
in bankruptcy court in their reorganization or their liquidation. Of 
that $2.6 billion you said approximately $600 million was unse- 
cured, the rest of it was secured. Are you describing the liability 
that is owed to you that is covered or potentially covered by surety 
bonds as secured? 

Mr. Traband. Certainly prior to the bankruptcy we viewed it 
that way. 

Senator Fitzgerald. OK. 

Mr. Traband. We obviously have not successfully collected. 

Senator Fitzgerald. But that is not really security. That is a 
credit enhancement. That is a credit guarantee. It is not the collat- 
eral. 

Mr. Traband. Yes, that’s correct. I used “secured” broadly. Credit 
enhanced or secured. 

Senator Fitzgerald. So of the $2.6 billion, if you cannot recover 
from the surety bonds, you will lose $900 million and then another 
$600 million is unsecured. So you might have about $1.5 billion 
that is actually secured and you think you could get repaid on? 
What is your collateral for the $1.5 billion that you think is se- 
cured? 

Mr. Traband. That varies. For example, $400 million would be 
related to the pipeline loans that were entered into in November 
prior to their bankruptcy. 

Senator Fitzgerald. And you got good security for that? 

Mr. Traband. We got good security for that. And there are other 
transactions. At the time of the bankruptcy we had credit exposure 
to their Florida Gas Transmission affiliate, which was subsidiary- 
level financing. It was not technically secured, but it was not to 
Enron Corp. So we were — the $2.6 billion is aggregate exposure to 
Enron and Enron-related entities. 

Senator Fitzgerald. Now, is the bank carrying — what percent- 
age of the $2.6 billion had the bank reserved for and what percent- 
age are you carrying as nonaccrual? 

Mr. McCree. I do not know the nonaccrual or reserve. I believe 
we have written off roughly $450 million of that exposure. 
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Senator Fitzgerald. You have written off $450 million 

Mr. McCree. In the fourth quarter of this year, last year. 

Senator Fitzgerald. Presumably you have set aside reserves 

Mr. McCree. Yes. I just don’t know what the number is. 

Senator Fitzgerald. You do not know the number. 

Mr. McCree. I think the general — just to finish, the general 
comment I would make on this is, we have the largest exposure we 
believe of any institution in the world to Enron. We feel as — I’ll use 
the word — defrauded as anybody else in connection with the broad 
happenings at Enron. We believe that we acted in accordance with 
law, in accordance with GAAP, and from a reputational standpoint, 
which, Mr. Chairman, you referenced, that we upheld our general 
reputation and tried to do things as the rules were written. That 
is not saying the rules were right or the rules were wrong. I think 
as we go forward, as I said before, transparency is a fantastic de- 
velopment and we applaud that. I would — or we would caution 
about throwing the whole structured finance industry out based on 
the effects of what Enron did. We think that the fundamentals of 
structured finance, the legal basis on which structured finance is 
done, and the constructs supporting the industry need to have — 
need to be looked at, but once the rules are looked at and well ar- 
ticulated, they are a fundamental diversification of funding sources 
and a powerful tool for corporations around the world, specifically 
in the United States, if used responsibly. 

Senator Fitzgerald. So even though you may have lost an awful 
lot of money by engaging as a banker for an entity that was heavily 
engaged in monetization transactions, you are not at all less enthu- 
siastic to do more securitization transactions in the future? 

Mr. McCree. I would say we are much more diligent in terms 
of how the transactions are put together, the extent of questions 
that are asked around the transactions and the underlying broad 
financial condition of the companies that we interact with. 

Senator Fitzgerald. Do you know if any banks declined to do 
the transactions that you did for Enron before they came to you; 
are you aware of that? 

Mr. McCree. I don’t know the answer to that. 

Mr. Traband. Don’t know. 

Senator Fitzgerald. OK. Mr. Chairman, I yield the floor back to 
you. 

And thank you, gentlemen for being here. I think it took a lot 
of courage to come before this Subcommittee and answer our ques- 
tions. Thank you. 

Senator Levin. Well, I do not think they had a heck of a lot of 
choice, but nonetheless, we are glad that you were here, and struc- 
tured transactions and arrangements clearly do have a purpose, 
Mr. McCree, if they are legitimate. And if they are illegitimate and 
if they are deception, they not only do not have a purpose that is 
acceptable, they have indeed a very deleterious and a very negative 
effect on people who have invested their savings and on the econ- 
omy as a whole. 

When you say in your final comment, Mr. McCree, that the move 
to transparency that is going on now is fantastic or words to that 
effect, the whole purpose of these prepays, as used by Enron, and 
in which you participated, was to hide the nature of the trans- 
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action. So we are glad that you testify that you welcome a move 
to transparency. I must tell you that is one of the things that was 
missing here, that it was an effort here to hide, in the words of 
that email, that Chase email, that were so devastating here, which 
caused losses, huge losses to so many people. Chase may have been 
stung by Enron. Apparently it was. You are going to take some 
losses too. But that in no way can justify any participation of 
Chase in the losses of others. The fact that you yourself may have 
lost isn’t in any way going to excuse your participation in the de- 
ceptive practices that Enron perpetrated. 

And that is going to be for others to judge. It is going to be for 
the SEC and the Department of Justice, and I guess in civil court 
where you are right now. You have got cases that are existing in 
court that are brought by a number of people, and you, yourself ap- 
parently are bringing suit on some surety arrangement. So some of 
those issues will be resolved elsewhere. 

But we will close your panel here by thanking you for coming 
today. We will be calling upon people at Chase to give us the an- 
swers to those questions relative to Mahonia, and we will now 
stand adjourned because — excuse me one minute. 

Do we have votes? 

We will excuse you, and we will hold off calling our next panel 
until after we return, which will be perhaps as long as 20 minutes 
because we have two roll calls I believe back to back. Thank you. 

We will recess for about 20 minutes. 

[Recess.] 

Senator Levin. The Subcommittee will come back to order, and 
I now would like to call our final panel of witnesses for today. 

David Bushnell, the Managing Director of Global Risk Manage- 
ment at Citigroup; James Reilly, Jr., the Managing Director of 
Salomon Smith Barney, which is a member of Citigroup; Richard 
Caplan, the Managing Director and Co-Head of the Credit Deriva- 
tives Group at Salomon Smith Barney North American; and finally, 
Maureen Hendricks, Senior Advisory Director of Salomon Smith 
Barney. And I would ask you to please rise and raise your right 
hands. 

Do you solemnly swear that the testimony that you will give to 
the Subcommittee today will be the truth, the whole truth and 
nothing but the truth, so help you, God? 

Ms. Hendricks. I do. 

Mr. Bushnell. I do. 

Mr. Reilly. I do. 

Mr. Caplan. I do. 

Senator Levin. Thank you. We will use the same timing system 
as we did this morning for your statements, so please keep your 
oral testimony to no more than 10 minutes, but we will print any 
written testimony in the record in its entirety, and the red light 
will come on after 10 minutes, but the green will change to yellow 
after about 9 minutes to give you a chance to conclude your re- 
marks. 

And according to this, Mr. Reilly, you are to start I believe; is 
that correct? 

Mr. Bushnell. Actually, Mr. Chairman, I am going to start. 

Senator Levin. OK. Mr. Bushnell. 
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TESTIMONY OF DAVID C. BUSHNELL,i MANAGING DIRECTOR, 

GLOBAL RISK MANAGEMENT, CITIGROUP/SALOMON SMITH 

BARNEY, NEW YORK, NEW YORK 

Mr. Bushnell. Good afternoon, and thank you for the oppor- 
tunity to come to speak with you today. 

My name is David Bushnell, and I’m a Managing Director at 
Citigroup’s Global Corporate and Investment Bank. I am head of 
its Risk Management Division. That division functions as an inde- 
pendent control unit over our operating businesses. 

Our institution recognizes the importance of the work that this 
Subcommittee is doing with respect to its examination of Enron’s 
collapse. Enron’s failure was a pivotal event in American business. 
In the space of a few short months, Enron went from an invest- 
ment grade credit, ranked seventh in the Fortune 500, to bank- 
ruptcy. Like many others, Citigroup lost money as an Enron lend- 
er. More importantly, investors have lost money, employees have 
lost jobs, and the public has lost confidence in our financial mar- 
kets. 

The integrity of our markets and the integrity of our borrowers 
and their financial statements is of utmost importance to us. We 
therefore commend the Subcommittee’s efforts to understand the 
factors that caused or permitted Enron’s stunning collapse, and we 
encourage changes in our accounting or other rules that will pro- 
tect against what happened here. 

During our business relationship with Enron we thought we were 
dealing with honest managers who had legitimate business pur- 
poses for the transactions we did with them. We believe that Enron 
was making good faith accounting judgments that were reviewed 
by Arthur Andersen, which was then the world’s premier auditing 
firm in its sector. We believe that the Audit Committee of Enron’s 
board exercised meaningful supervision over the company’s ac- 
counting policies and procedures. 

The emerging facts suggest that Enron was not the company that 
we thought it was. If what has been reported out turns out to be 
the case, large-scale self dealing, inflated assets, management that 
was inattentive or worse, a subservient board, and a failure of ac- 
counting controls, we would not have done the business we did 
with Enron. 

But let me be clear. While we regret our relationship with Enron, 
we acted in good faith at all times. Our employees, including the 
bankers who are here today, are honest people doing honest busi- 
ness. They did transactions that were common throughout the fi- 
nancial markets and they believe those transactions were entirely 
appropriate. 

The focus of this hearing is structured finance and the account- 
ing rules that apply to the types of structured transactions that 
Enron used. My colleagues will talk to you about some of the spe- 
cifics, but I want to emphasize that like every other institution in 
the financial services industry, we design financing structures for 
a diverse set of clients against a background of accounting, tax, and 
legal rules. Some of those accounting rules are complicated and 
subject to interpretation by accounting experts. If specific rules do 


^The prepared statement of Mr. Bushnell appears in the Appendix on page 316. 
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not work the way they should, then they should he fixed. Moreover, 
changes are needed to increase accounting oversight and the reli- 
ability of companies’ financials. 

I must stress, however, that we do not dictate our clients’ ac- 
counting practices. Once we are satisfied that a client’s proposed 
tax and accounting treatment seem reasonable, the accounting 
judgments are left to the client and its accounting professionals 
who have complete access to all of the information. And this, I 
would submit, is as it should be. It has always been the law and 
accepted practice that companies are permitted to rely on the cer- 
tified financial statements of the party on the other side of the 
transaction. The auditors are experts in understanding the ac- 
counting rules, and the auditors are in possession of detailed infor- 
mation about the companies’ entire financial picture. 

Recent regulatory initiatives appreciate that responsibility for 
the accuracy of financial statements, that it must rest with the 
companies’ management and auditors as evidenced by the recent 
SEC rule requiring CEOs and CFOs to certify the accuracy of their 
financial statements, and the legislative proposal strengthening the 
independence and oversight of the accounting function. 

At Citigroup I oversee a comprehensive process for reviewing 
structured finance transactions. Our Commitment Committee is re- 
sponsible for reviewing equity and fixed income securities 
underwritings to ensure that we are comfortable with the trans- 
actions and so that we protect our reputation for high-quality 
financings and retain investor confidence. 

Our Capital Markets Approval Committee — you’ll hear us call it 
CMAC here — reviews structured financing products and approves 
only those transactions that it concludes are appropriate. For ex- 
ample, the Enron — the Yosemite transactions, about which this 
Subcommittee has expressed interest, were reviewed and approved 
by our CMAC. We pride ourselves on our reputation for being an 
institution with integrity. If a transaction raises potential account- 
ing, tax, legal compliance, regulatory, or appropriateness issues for 
us or our clients, or otherwise exposes us to reputational risk, the 
CMAC evaluates those risks to ensure that our institution is com- 
fortable in completing the transaction. This is not to say that we 
substitute our judgment for that of our clients, or their tax, ac- 
counting or legal advisers. Responsibility for those judgments re- 
mains with them. 

Thus, when we agreed to structure prepaid transactions for 
Enron, we relied heavily on the assurances that its outside auditor, 
Arthur Andersen, had reviewed these transactions. Enron told us 
that Andersen believed the proposed accounting treatment for the 
prepaids was appropriate. And while I’m not an accounting expert 
and no one on this panel is, the accounting treatment seemed rea- 
sonable to the members of our CMAC. 

I am sure that the Subcommittee understands that at the time 
these transactions were done, Arthur Andersen was considered the 
preeminent accounting firm whose word carried weight and gave 
comfort. Certainly now, with all of the information that’s come to 
light, it’s easy to question Andersen’s review. And indeed, the infor- 
mation contained in your Subcommittee’s recent report on Enron’s 
board is striking for what it reveals about Andersen’s own concerns 
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about the risk of Enron’s accounting methodologies, but we learned 
about these reservations only after the fact. 

The sobering facts about Enron set forth in this Subcommittee’s 
recent report make clear that much stronger oversight of the ac- 
counting profession is needed. The report also suggests that a rule- 
based accounting system such as American GAAP may be too sus- 
ceptible to abuse. It perhaps should be supplemented by more of a 
principle-based system. We would also support rules requiring 
greater management accountability, more stringent board oversight 
and greater board independence. These rule changes are essential 
if we are going to re-establish the trust that is necessary to the effi- 
cient functioning of our economy. 

Thank you, and I look forward to answering your questions. 

Senator Levin. Thank you very much, Mr. Bushnell. 

Mr. Caplan, are you next? 

Mr. Caplan. Yes. 

TESTIMONY OF RICHARD CAPLAN, i MANAGING DIRECTOR 

AND CO-HEAD, CREDIT DERIVATIVES GROUP, SALOMON 

SMITH BARNEY NORTH AMERICAN CREDIT/CITIGROUP, NEW 

YORK, NEW YORK 

Mr. Caplan. My name is Rick Caplan. I am a Managing Director 
of Citigroup’s Corporate and Investment Bank, and Co-Head of the 
North American Credit Derivatives Group, one of several groups at 
Citi that structure financings for sophisticated corporate clients. 

A prepaid swap transaction, the transaction you have invited us 
to talk about today, is a form of structured finance. Structured 
financings have been used over the past several decades by vir- 
tually all sophisticated companies as a way of raising money. While 
many structured financings have the same impact as a loan, they 
often are treated differently for accounting purposes. There are 
many examples of loan-like transactions that have different ac- 
counting treatments, including financing tools that support much of 
this Nation’s trading and fixed income securities, such as repur- 
chase agreements or repos and reverse repos, widely-used insur- 
ance products such as guaranteed investment contracts and finite 
insurance, equipment trust certificates widely used in the airline 
industry and common project finance strategies such as synthetic 
leases. 

As this Subcommittee is aware, Enron made extensive use of 
structured finance. Indeed, from 1995 through 2001 Eortune Maga- 
zine selected Enron as the most innovative company in America. 
And in 1999, Enron’s CEO, Andrew Eastow, was awarded CEO 
Magazine’s Excellence Award for Capital Structure Management, 
based on the unique financing techniques he pioneered. 

Eor all of Enron’s innovation and sophistication, the prepaid 
swap transactions we are discussing today, were hardly a unique 
financing technique. Prepaid swap transactions and similarly com- 
modity-based financings have been widely used in the power and 
energy industry since the 1970’s. In essence a prepaid swap con- 
tract involves an up front cash payment by one party in return for 
an obligation by another party to deliver a commodity for the cash 


^The prepared statement of Mr. Caplan appears in the Appendix on page 323. 
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value of that commodity at some point in the future. In the prepaid 
engaged in by Citibank with Enron, Enron received cash up front 
in exchange for Enron’s obligation to deliver at some point in the 
future a specific quantity of gas or oil or its financial equivalent. 

The prepaids provided Enron with an ability to raise cash 
against certain long-term assets, which as we understood it, helped 
Enron address a disconnect between the revenue and cash flow in 
its trading book. Enron told Citibank that because of the way audi- 
tors, including its auditors, Arthur Andersen, accounted for 
prepaids, Enron could use prepaids to bring its cash flow in line 
with its revenues. As Enron explained, because prepaids were com- 
prised of commodity trades, executed in Enron’s trading book, 
Enron’s financial obligations on these trades, were recorded in its 
trading book as a trading liability, termed price risk management 
liability, and the cash generated by these trades would be disclosed 
in its cash flow statement as cash flow from operations. 

Enron assured Citibank that its accounting treatment of 
prepaids had been fully vetted by Arthur Andersen, which at the 
time was one of the Nation’s leading accounting firms. The account- 
ing position we understood Enron was taking seemed reasonable 
based on our understanding of the then-existing accounting rules 
and guidelines. I should add that Citibank did not advise Enron, 
nor would it advise any client as to the appropriate accounting 
treatment of any transaction. Some have suggested that prepaids 
are off-balance sheet or that the liabilities that Enron incurred as 
a result of these financings somehow were disguised or hidden. 
That simply is not true. Enron’s obligations on these financings 
were clearly reflected as liabilities on Enron’s balance sheet, and 
denominated as I said before, as a price risk management liability. 

A price risk management liability is a liability, plain and simple, 
that must be satisfied every bit as much as debt. Thus, while not 
recorded as debt, prepaid liabilities were clearly obligations of the 
company, and visible as such to investors. 

There also has been a suggestion that Enron somehow was able 
to generate extra cash flow by using prepaids instead of loans. That 
also is not accurate. The overall cash flow for Enron would be ex- 
actly the same whether Enron used prepaids or entered into a bank 
loan. In the case of prepaids, Enron booked the funds it received 
on these contracts in its cash flow statement as cash from oper- 
ations, not as cash from financing. We understood that Arthur An- 
dersen has fully vetted this accounting treatment as well. Another 
point I would like to address is the confusion that has arisen be- 
tween prepaids and Credit Linked Notes. There is no necessary 
linkage between the two. Prepaids exist without Credit Linked 
Notes. Credit Linked Notes exist without prepaids. 

A Credit Linked Note is simply a security through which an in- 
vestor takes on the credit risk of a particular company without ac- 
tually purchasing a bond issued by that company. Credit Linked 
Notes are well recognized financial instruments. Citi structured 
Enron Credit Linked Notes called Yosemite and the ECLNs. These 
instruments were sold to the largest and most sophisticated insti- 
tutional investors in several Rule 144A offerings. As with every of- 
fering that Salomon Smith Barney brings to market, the Enron 
Credit Linked Notes and the underlying prepaid financings that 
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the notes funded were fully vetted and reviewed. The firm’s strin- 
gent internal control processes are designed to safeguard Citi’s rep- 
utation through careful screening of potential transactions. The 
Credit Linked Notes and the underlying prepaid financings were 
approved only after undergoing this screening process. I believe 
that our conduct in arranging the prepaids and in selling Enron 
Credit Linked Notes was entirely appropriate. We arranged these 
financings for what appeared at the time to be one of America’s 
best and most admired companies. We used the financing structure 
that had been commonly employed in the energy and power indus- 
try for many years, and we relied on the fact that Enron’s account- 
ing treatment of these transactions was blessed by one of the Na- 
tion’s leading accounting firms and seemed reasonable under the 
then-existing accounting rules and guidelines. 

Thank you, and I look forward to answering your questions. 

Senator Levin. Thank you, Mr. Caplan. Ms. Hendricks. 

TESTIMONY OF MAUREEN HENDRICKS, ^ SENIOR ADVISORY DI- 
RECTOR, SALOMON SMITH BARNEY/CITIGROUP, NEW YORK, 

NEW YORK 

Ms. Hendricks. Thank you, Mr. Chairman, and Members of the 
Subcommittee. My name is Maureen Hendricks, and I am currently 
a Senior Advisory Director at Salomon Smith Barney. From 1999 
until May 2001 I was the head of Salomon Smith Barney’s Global 
Energy & Power Group, with the responsibility for the Enron ac- 
count. 

As you have heard quite often Enron was a significant user of 
structured finance, which is simply a way of providing cash to a 
company through means other than traditional bank loans. And far 
from being faulted for it, at the time, Enron was celebrated for its 
innovative financing techniques. 

One project that I worked on for Enron was the Yosemite struc- 
ture, which was designed as a way for Enron to do structured fi- 
nance in the capital markets. As it happened, the structured fi- 
nancing underlying the Yosemite offerings was a prepaid. Prepaid 
are a commodity-base structured financings that were widely used 
in the energy sector. Production payments, which I structured back 
in the 197Ts, are precursors of the prepaids at issue here today. 
And like prepaids, they originally had certain accounting advan- 
tages over straight loans. 

At the time that we structured the Yosemite deals, I had abso- 
lutely no reason to believe that there was anything wrong with 
prepaids or with Enron’s proposed accounting treatment for them. 
Indeed, it appeared very familiar. Moreover, we understood from 
Enron that Arthur Andersen had fully vetted the accounting treat- 
ment. In shepherding the Yosemite offering, I oversaw the due dili- 
gence that we conducted of Enron in close cooperation with our out- 
side counsel. I believe that we asked the company to answer ques- 
tions. I regret to say that it appears from all that has recently been 
disclosed that we were not provided with the right answers by 
Enron management. It also appears that the audited financial 
statements upon which we relied were not accurate and did not 


^The prepared statement of Ms. Hendricks appears in the Appendix on page 330. 
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present fairly Enron’s financial condition. I believe the decision to 
approve these transactions was an appropriate one based on the in- 
formation that had been provided to me and my team. I continue 
to believe that structured finance, if used by honest companies, 
whose books are reviewed by responsible auditors, serves a valu- 
able function in our Nation’s economy. However, with the benefit 
of hindsight and the raft of recent disclosures about Enron, I deep- 
ly regret that our firm ever entered into transactions with this 
company. 

Thank you. 

Senator Levin. Thank you very much. Mr. Reilly. 

TESTIMONY OF JAMES F. REILLY, JR.,i MANAGING DIRECTOR, 

GLOBAL POWER & ENERGY GROUP, SALOMON SMITH BAR- 
NEY/CITIGROUP 

Mr. Reilly. Thank you, Mr. Chairman and Members of the Sub- 
committee. My name is Jim Reilly. I am a Managing Director of 
the Global Power and Energy Group at Salomon Smith Barney. I 
have spent more than 25 years as a banker covering the energy in- 
dustry, and I have spent virtually my entire banking career in the 
city of Houston. 

I was a relationship manager for Enron and its predecessor com- 
panies since the 1980’s, first at Bankers Trust, later at Citibank, 
and finally at Salomon Smith Barney. Relationship managers work 
closely with a particular group of clients in order to understand 
best their needs. We help them access the full range of resources 
and expertise available at the firm. Thus, if a client came to me 
with a particular financing objective, I would put it in touch with 
the appropriate group at Citibank or Salomon Smith Barney that 
was best positioned to help accomplish its goals. While in most 
cases I have a general familiarity with the transactions that my 
firm arranges for the clients, I do not structure these transactions 
and typically am not close to the details. 

I am aware that questions have now been raised about my ref- 
erences in certain emails to what the New York Times reported 
were “secret oral agreements.” There were no “secret deals.” The 
facts are these. In December 1998 Citibank and Enron entered into 
a $500 million 3-year prepaid swap transaction for the delivery of 
oil and natural gas. Agreements were entered into with insurance 
companies to guarantee the delivery of the oil and natural gas. It 
was understood that Enron would likely settle this contract early 
within several months, but that informal expectation did not affect 
the basic 3-year agreement between the parties. In April 1999 
Citibank was prepared to syndicate the deal to other banks to 
spread its risk. Enron preferred that Citibank not do that for rea- 
sons having to do with other unrelated credit needs of Enron. 
Enron paid down a $375 million portion of the contract around that 
time and expressed its intention to settle the rest of the contract 
several months later in September, an informal expression of in- 
tent not unlike its original December 1998 indication that it ex- 
pected to settle the contract early. 


^The prepared statement of Mr. Reilly appears in the Appendix on page 334. 
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There was no binding agreement between Enron and Citibank 
that Enron would in fact settle the contract at that time. There 
was still a 3-year derivative contract covered by 3-year insurance 
contracts. Indeed September 1999 came and went without Enron 
settling the contract. No one took action or considered taking action 
against Enron because there had been no binding or enforceable 
agreement that Enron had broken. In short my emails about the 
paperwork not reflecting Enron’s intention to settle the contract 
ahead of time were meant only to alert my coworkers that Enron 
was intending to take Citigroup out of the transaction. No one read 
that language to refer to a binding or enforceable agreement, and 
that’s not the way it was intended. 

On a more personal note, I have lived in Houston for virtually 
all of my working life. Every day I see the tragedy that Enron’s de- 
mise has wrought on my home town, and it saddens me greatly. 
It is for that reason that I want to thank this Subcommittee for the 
thorough and detailed investigation it is conducting. 

I look forward to answering your question. 

Senator Levin. Thank you very much, Mr. Reilly. 

First though let me ask you a question, Mr. Caplan. Do you 
agree that there was an objective on the part of Enron to structure 
these transactions so that the cash obtained by Enron would be re- 
ported in the cash flow statement as funds flow from operations, 
rather than as funds flow from financing or debt? 

Mr. Caplan. I would say, Mr. Chairman, that was the express — 
one of the express objectives of the company in entering the 
financings. 

Senator Levin. And that you were aware of that objective? 

Mr. Caplan. Absolutely. 

Senator Levin. Exhibit 144, i if you would have a look at that. 
This is a loan approval memo. The exhibits are in the books in 
front of you there. 

On page — it is under No. 7, Key Success Factors under the word 
“story” in the middle. It said there — and this is a Citicorp docu- 
ment — that the prepaid forward structure will allow Enron to raise 
funds without classifying the proceeds from this transaction as 
debt. Is that correct? 

Mr. Caplan. That is correct. 

Senator Levin. That was clearly known to you. Now, Exhibit 
145,2 this is a September 2000 email in which a Citicorp employee 
discusses how to present the Yosemite transaction to potential in- 
vestors. In it he demonstrated he understood that the purpose and 
the benefits of prepaid transactions included allowing Enron to 
generate cash flow without increasing the company’s reported debt, 
and right in the — at the beginning where it says, “First, I would 
go through the prepaid on a stand-alone basis, and get into why 
a company does it, gets cash flow, shows up as other liability not 
debt.” And then in the middle where it says, that “Enron pays back 
a fixed stream over time, net net, economically like a loan.” Then 
near the bottom, about 5 lines up, it says, “E”, Enron, “gets money 
that gives them [cash flow] but does not show up on books as 


1 Exhibit No. 144 appears in the Appendix on page 513. 

2 Exhibit No. 145 appears in the Appendix on page 523. 
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Debt.” So that was very clearly understood, that they were trying 
to have cash flow come from business transactions and not appear 
as debt on their books; is that correct? 

Mr. Caplan. Yes, sir, I would say it’s very correct because this 
transaction that’s described here and we’re discussing today is a 
form of structured financing, and there are many forms of struc- 
tured financing out there that have loan-like characteristics that 
people don’t call loans. So none of this would be unusual in this 
kind of — in speaking about something like this, even saying some- 
thing like “net net, economically like a loan,” I think that’s a true 
statement, but that you could say about a lot of different products 
that companies enter into. 

I think a good example is a synthetic lease, where a company 
wants to buy a building, and they can kind of do it one of two 
ways. One way they can do it is go to the bank and borrow the 
money to buy the building and record that borrowing as a loan on 
its books. Alternatively, what the company can do is go to the bank 
and say, “You bank, buy the building and lease the building to us 
for the economic life of the building, and we’ll call that a lease, and 
we won’t record that on our books as debt, we’ll record it as lease 
payments.” And I think the point of this is that there are many dif- 
ferent ways to structure financings, and they’re all based on inter- 
pretations of accounting rules by internal accountants and by out- 
side auditors that are within the companies own purview and not 
the responsibility of the banks. 

Senator Levin. Well, maybe we will look at synthetic leases next 
year, but we are looking at prepays at the moment. 

If you look at a memo on Yosemite I, this is 

Mr. Bushnell. Excuse me. Senator. What number exhibit is 
that? 

Senator Levin. I was just going to get to that. Exhibit 146. ^ This 
is a chart prepared by Citibank. Now, this chart was prepared by 
Citibank and completed prior to the Yosemite I offering. The num- 
bers do not correspond to the numbers involved in the Yosemite I 
prepay, but it is illustrative of how various features of the trans- 
action are calculated. Is it not true that the amount of oil or the 
gas used in the Enron Citi prepays was determined by the amount 
of money that Enron was getting? In other words, you back into the 
amount of oil and gas that is the basis of the transaction; is that 
correct? 

Mr. Caplan. The ways the transactions were structured is that — 
again, like in other alternative forms of financing, the company 
came and said they wanted to receive funds of a certain amount, 
and then the transactions were structured so that you created a 
barrel equivalent or a gas equivalent of that amount of funds and 
attached a price to it. So I think that, yes. 

Senator Levin. So they did not decide first how many barrels of 
oil they wanted to sell in advance; they decided first about how 
much money was needed, and then they translated that into the 
current or predicted future price of oil; is that correct? 

Mr. Caplan. I think that is a fair way to say it. 


^ Exhibit No. 146 appears in the Appendix on page 524. 
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Senator Levin. Now, a memo on Yosemite I which was prepared 
by the Enron Tax Department described the prepay transaction 
funded by Yosemite I as a prearranged integrated transaction. 
That was a memo on Yosemite I prepared by the Enron Tax De- 
partment. Would you agree with that description of the prepay 
transaction, a prearranged integrated transaction? 

Mr. Caplan. I’m actually not clear what that means. That 
sounds like a tax term for describing the transaction, and we 
weren’t privy to their internal tax memos or what their tax treat- 
ment of the transactions were, so I feel like I can’t really comment 
on the use of that term. 

Senator Levin. That term appears at the bottom of page 1 of Ex- 
hibit 147.1 You see it down there? 

Mr. Caplan. I’m sorry. Where is it? 

Senator Levin. See at the last line, where it says “prearranged 
integrated transaction?” 

Mr. Caplan. Yes. 

Senator Levin. That is an Enron document, but my question to 
you is do you think that is an accurate description of the prepay 
transaction that Citibank, Delta and Enron were engaged in? 

Mr. Caplan. I would say that the legs of the transaction were 
certainly arranged at the closing of transaction. I’m not sure — 
again. I’m not sure if that’s a tax term, integrated transaction. So 
I don’t really know how to comment on that. The legs of the trans- 
action were all executed on the same day. 

Senator Levin. Simultaneously? 

Mr. Caplan. On the same day at the same time, yes. 

Senator Levin. Now, Exhibit 148 is your chart. ^ 

Mr. Caplan. I think this might be an Enron chart. 

Senator Levin. Is that an Enron chart? Yes, you are right, it is 
an Enron chart. It is called a Prepay Walk Through. This is a pre- 
pay walk through. It reviews a Citibank, Delta and Enron prepay, 
and it is a little difficult here to read, but it reports one important 
point in a box next to the name of each entity in the transaction, 
and that is that each entity in that triangle is completely hedged. 
In other words, there is no price risk. Can you read that? Are you 
able to read that? 

Mr. Caplan. Yes, I am. 

Senator Levin. The top box, it is kind of hard to read, but it says 
“Delta” at the top and then it says “Debt is now completely 
hedged,” underneath the word “through.” Do you see that? 

Mr. Caplan. Yes, I can read it. 

Senator Levin. And then down at the right it says Citibank or 
“Citi is now completely hedged.” See that? 

Mr. Caplan. Yes. 

Senator Levin. And then on the left it says “Enron” and then it 
is kind of hard to read because it has got black ink over it, but it 
says, “Enron is now completely hedged and has only limited expo- 
sure to Delta.” 

Mr. Caplan. Yes, I can read that. 


1 Exhibit No. 147 appears in the Appendix on page 529. 

2 Exhibit No. 148 appears in the Appendix on page 537. 
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Senator Levin. So at that point there is no price risk; is that cor- 
rect? 

Mr. Caplan. I think on the beginning of the transaction, in the 
first leg of it, the price risk is created, and then that price risk is 
hedged away by entering into the next two legs. So when all the 
legs are executed, the price risk, the intent is to eliminate the price 
risk. 

Senator Levin. And that was done all at the same time? 

Mr. Caplan. It was done all at the same time. 

Senator Levin. When those three legs were put together, there 
was no price risk? 

Mr. Caplan. When the transaction was — when all the legs were 
executed, the price risk was eliminated, which I think this is an in- 
teresting piece of paper to look at because it clearly indicates that 
Enron, and I would think therefore their accountants, understood 
the nature of the transaction and the way that the legs worked to- 
gether. 

Senator Levin. And so did Citibank. 

Mr. Caplan. And absolutely, so did Citibank. 

Senator Levin. And the parties worked together to arrange that? 

Mr. Caplan. We worked with Enron to structure the transaction 
so that our risks were hedged and that it met their requirements. 
Enron worked with their accountants to set the transaction up so 
that they could book the transaction as they saw fit, but we did not 
get involved in their accounting decision, nor do we get involved in 
any company’s accounting decisions. 

Senator Levin. Who represented Delta? 

Mr. Caplan. Delta was represented by a firm in the Cayman Is- 
lands called Maples and Calder. 

Senator Levin. But in that particular transaction who rep- 
resented them? 

Mr. Caplan. In this particular 

Senator Levin. Yes. When you were putting together that tri- 
angle, who represented Delta? 

Mr. Caplan. Maybe we should spend a couple minutes 

Senator Levin. Not quite yet. Who represented Delta when you 
put together — ^you said the same day they were all 

Mr. Caplan. Well, the way the transactions were documented 
is — in these kinds of structured financings, usually the investment 
bank prepares the documentation, so our counsel, Milbank Tweed, 
prepared all of the documentation. Delta had its own counsel, but 
that counsel’s role was somewhat limited in the transaction. 

Senator Levin. Well, was it there at all? 

Mr. Caplan. Yes, it was definitely there because they reviewed 
the documents and had to prepare board resolutions and do all the 
things that make Delta an independent entity for accounting pur- 
poses, which is what’s relevant here. 

Senator Levin. Who paid Milbank Tweed? 

Mr. Caplan. Mainly in these transactions Enron paid Milbank 
Tweed. 

Senator Levin. So Delta’s lawyer was paid by Enron? 

Mr. Caplan. Delta’s lawyer — it depended on the transaction — 
honestly, I don’t remember exactly, but Delta, some of the fees for 
Delta’s lawyers were paid by us, some were paid by Enron, some 
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were paid by spreads in the transaction where amounts were — 
where when you netted out the three legs of the transaction, there 
was a spread left at Delta, and that paid some of the fees to their 
lawyers and their management and that sort of thing. It’s a very 
typical kind of arrangement for the bank to make those payments 
or 

Senator Levin. So what did Delta pay? 

Mr. Caplan. What did Delta make? 

Senator Levin. Pay. 

Mr. Caplan. Pay? 

Senator Levin. You paid part of it, Enron paid part of the 
Milbank fee. What did Delta pay? What part of the fee did Delta 
pay? 

Mr. Caplan. To its lawyers? 

Senator Levin. Yes. 

Mr. Caplan. I’m not clear that they paid any of their fees to 
their lawyers. Only if there was spread left in the transaction that 
was there to pay lawyers, but it was never intended that Delta was 
going to have huge sums of money to pay — to pay its lawyers or 
anyone else. 

Senator Levin. How about any sums of money? 

Mr. Caplan. It was intended to have sums of money, yes. 

Senator Levin. Have a spread? 

Mr. Caplan. To have — yes, there were always earnings at Delta 
in these transactions, because there were transaction costs associ- 
ated with using Delta as the special purpose entity in the deal. 

Senator Levin. But you do not think they paid Milbank on this 
one; you think it was either you or Enron? 

Mr. Caplan. Yes. It was either us or Enron. Enron paid all of 
the — until they went into bankruptcy, they paid all of the Milbank 
bills. Some remained outstanding. 

Senator Levin. Now, in the prepays involving, or most of the pre- 
pays involving Enron, Citibank, and Delta, did commodities ever 
change hands? 

Mr. Caplan. All of the prepaid transactions that I worked on 
were financially settled, which means that there is no change of 
commodities between parties. In the commodities market you can 
do transactions that are either physically settled by delivery of the 
commodity, or you can financially settle the contract by just ex- 
changing payments based on the price of whatever the commodity 
reference is. 

Senator Levin. And can you tell in advance in this particular one 
whether it was intended that commodities actually be transferred? 

Mr. Caplan. Absolutely not, because these were financially set- 
tled arrangements. 

Senator Levin. It was never intended that the commodities 

Mr. Caplan. I think in some of the earlier prepaids that predate 
my time at Citibank, and I think a large part of the reason Delta 
was set up in the first place was because there was going to be a 
physical delivery of commodities, and Citibank, as a bank, under 
its regulatory regime, wasn’t able to take physical deliveries of 
commodities, so I think the intent was there, but when I got in- 
volved, financial settlement was the way — was the method of set- 
tlement of choice. 
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Senator Levin. Looking again at that Exhibit 148, would you 
agree that the point here was to eliminate price risk, ensure that 
the funding source get its money; in other words, to perfectly hedge 
the transaction; would you agree with that, that was the intent? 

Mr. Caplan. I’m sorry. Where are you reading that? 

Senator Levin. Exhibit 148, that transaction that is described 
there with that triangle, the intent of that was to ensure that the 
funding source get its money, price risk be eliminated, and that it 
be a perfectly hedged transaction. 

Mr. Caplan. Absolutely, because as a bank, we don’t look to take 
on commodity risk. We look to take on credit risk. So any time we 
enter into a transaction that creates some commodity risk, the first 
thing we do as a prudent risk management exercise is to go and 
hedge that commodity risk. So that was absolutely the intent. 

Senator Levin. All of the parties were hedged in that one? 

Mr. Caplan. All of the parties were hedged in this one, yes. 

Senator Levin. Now, as we learned earlier today, it is important 
that the third party be independent of the first two parties or the 
other two parties. So we are now going to talk a bit about Delta. 

Delta, as we understand it, was formed in the Cayman Islands 
in 1993. Do you know who formed Delta? 

Mr. Caplan. Yes, absolutely. It was formed by Citibank, much as 
Citibank forms special purpose entities to do lots of structure fi- 
nance transactions, much as other institutions in the market form 
special purpose entities. 

Why they’re called special purpose entities is they are formed to 
do a specific purpose, and we formed it — we were involved in set- 
ting it up and identifying a law firm that could draft the papers, 
and paying that law firm in the Cayman Islands. 

Senator Levin. You paid the law firm? 

Mr. Caplan. Absolutely. 

Senator Levin. To set up Delta? 

Mr. Caplan. We paid the law firm to set up Delta. We — much 
as we do in many of these — whether it’s a credit card receivables 
transaction, mortgage securitization, we set Delta up for account- 
ing and legal purposes as an independent entity. We were trying 
to satisfy accounting tests then in existence which still apply today, 
and Delta’s been — as you just noted. Delta’s been around since 
1993. It’s been vetted through our accounting system over that pe- 
riod of time, and it remains for accounting purposes an inde- 
pendent entity. 

Senator Levin. And who effectively controls Delta? Putting aside 
the accounting purpose, who effectively controls Delta? 

Mr. Caplan. I’m not sure 

Senator Levin. Common sense terms. 

Mr. Caplan. Common sense terms, when you’re talking about 
SPVs, I don’t think they’re that relevant. 

Senator Levin. Just in conversation here, I am asking you a sim- 
ple question. Who has effective control of Delta? 

Mr. Caplan. I’m not certain what — regardless of who has effec- 
tive control of Delta, I’m not certain why that’s a relevant aspect 
of any of this. 

Senator Levin. We will decide the relevance of it. But why don’t 
you try to answer the question. Who has effective control of Delta? 
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Mr. Caplan. I would say the directors of Delta, because it’s, as 
a legal matter and as an accounting matter, and I know that you’re 
saying not to look at this as an accounting matter, but I think the 
only way you can look at Delta is from an accounting perspective, 
because the only reason it’s there is to satisfy the rule-based sys- 
tem of accounting that we have. It’s very similar to — I mean “con- 
trol” is a tough word for me to work with. It’s very similar to the 
word “gain” in the tax code. There are multiple definitions of “gain” 
depending on the circumstance you’re talking about at the moment, 
and “control” has that same connotation, and I think the relevance 
of “control” here 

Senator Levin. It has nothing to do with gain. It has to do with 
who controls the entity, that is all. But in any event, has Delta 
ever entered into a prepay transaction in which Citibank was not 
involved? 

Mr. Caplan. No, it has not. 

Senator Levin. Was it created to assist Citibank? 

Mr. Caplan. It was absolutely created to assist Citibank. 

Senator Levin. And is it owned by a charitable trust? 

Mr. Caplan. It is. 

Senator Levin. Called Grand Commodities Corporation? 

Mr. Caplan. That’s my understanding. 

Senator Levin. And who has control of that trust? 

Mr. Caplan. I’m not certain of who controls that trust. 

Senator Levin. Do you know, Mr. Bushnell? 

Mr. Bushnell. No, I don’t. Senator. 

Senator Levin. Do you know, Ms. Hendricks? 

Ms. Hendricks. No, sir. 

Senator Levin. Do you know, Mr. Reilly? 

Mr. Reilly. I don’t. Senator. 

Senator Levin. Could Citibank control that trust? 

Mr. Caplan. Not to my knowledge. 

Senator Levin. Could it? 

Mr. Caplan. It would be pure conjecture to answer that, but 

Senator Levin. As far as you know, who — when you want Delta 
to do something, you notify some lawyer down there in the Cay- 
mans? 

Mr. Caplan. Yes, absolutely. Again, this 

Senator Levin. And you pay that lawyer’s fees or Enron does, 
right? 

Mr. Caplan. It depends on the transaction. It’s been different in 
every one. But, again, I don’t find any of that unusual for 
structured 

Senator Levin. I am not arguing usual or unusual. In fact, it is 
probably mighty discouraging that it is very usual. The fact that 
it is common doesn’t mean that it is not deceptive. The question 
is whether or not a common practice was put here to a deceptive 
purpose. That is the issue here. You have got a lawyer down in the 
Cayman Islands. It is a secrecy jurisdiction. You can’t pierce that 
veil. Some trust is created, just the way it was — we just went 
through that with Chase. Some trust is created. In the case of 
Chase, Chase’s lawyers created the trust. We don’t know who cre- 
ated this trust. You don’t know who created this trust. We are 
going to try to find out, if you will be cooperative. 
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Along that line, by the way, will you agree to authorize Maples 
and Calder in the Cayman Islands to give the Subcommittee all 
documents relating to the formation, ownership, and activities of 
these entities? Will you give us that authority? 

Mr. Caplan. I think we’d have to defer to counsel to answer that 
question. 

Senator Levin. Will you let the Subcommittee know whether you 
will give us that authority? 

Mr. Caplan. Absolutely. 

Senator Levin. Why do you do this in the Caymans, a secrecy ju- 
risdiction? Why aren’t you just open about these kind of things? 
You are forming an entity. The operations of that entity are hid- 
den. It has got to be independent or else this whole thing doesn’t 
work. It doesn’t work for other reasons, by the way, which it seems 
to me you have already pretty well cleared. It was all done at one 
time. There is linkage between the transactions. According to our 
experts here, this doesn’t even qualify in any event, no matter who 
owns Delta. 

But putting that aside just for a moment, why are you forming 
this kind of entity in the Cayman Islands, in a secrecy jurisdiction? 
And why do you hesitate to say that you will give us authority to 
try to pierce that secrecy to find out who owns that trust which 
holds the stock in Delta? That is troubling and I want to know your 
answers, either you or Mr. Bushnell. 

Mr. Bushnell. I think I would answer in a couple of ways. Sen- 
ator. I think the reason why we want to check with counsel is we 
don’t know if we are able to enforce anything on 

Senator Levin. I didn’t say that. I said authorize. 

Mr. Bushnell. Authorize to ask. We certainly could ask. Wheth- 
er they’ll respond to that or not, I don’t know what their terms and 
bylaws and conditions are. 

Senator Levin. Are you then saying that you will — that Citibank 
will authorize us to — that you will authorize them to turn over any 
documents that they have to this Subcommittee? 

Mr. Bushnell. Again, Senator, that is something that I want to 
discuss with counsel. 

Senator Levin. OK. Then let’s go back to the Caymans. Why do 
you do this in secrecy jurisdictions? Why not do it in daylight? 

Mr. Bushnell. Do you want to answer that, Mr. Caplan? 

Mr. Caplan. Yes, I don’t think that there’s anything really nefar- 
ious about doing it in the Caymans. Again, you have to step back 
and put this in perspective of what this business is. And the struc- 
tured finance business has developed over the last 30 years, and 
a lot of it is around using these special purpose entities, and you 
often set them up in different jurisdictions. And I think the main 
reason you use the Caymans is there’s tax neutrality in the Cay- 
mans. It’s not because we are trying to hide something. All the 
transactions that we’ve done with Delta you see in these papers. 
We have fully disclosed what we have done with Delta. I don’t 
think we’re trying to in any way 

Senator Levin. We don’t know who Delta is. We can’t find out 
from the Caymans 

Mr. Caplan. I think the reason for that is there’s not much to 
know about Delta. It’s a special purpose entity 
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Senator Levin. I think you are right. It is a shell. 

Mr. Caplan. It satisfies accounting requirements to be an inde- 
pendent entity, and that was the sole purpose for setting it up. 
That was the sole purpose for its use. And I think that if you would 
examine other special purpose entities used by Citibank and other 
banks and other corporations in receivables financings or mortgage 
financings, you will find that they have very similar characteristics 
to Delta. And if the Subcommittee thinks that that’s an appropriate 
thing to spend its time on, we would applaud anything that makes 
things clearer to people in the market. 

Senator Levin. You would applaud making things clearer to the 
market including 

Mr. Caplan. Yes. 

Senator Levin [continuing]. The nature of Delta. And yet you are 
reluctant to authorize us to find out everything that we can from 
Delta. You have to check with counsel. 

OK. But, at any rate, let me go back to one of the criteria for 
this to be a true trading — for a prepay to be a trading contract, ac- 
cording to the experts before us, the purchaser of the gas must 
have an ordinary business reason for purchasing the gas, not in 
substance be a special purpose entity established just to get a se- 
cured investment in a dead instrument from a gas supplier. 

Now, that is what our experts say a legitimate prepay has got 
to meet, and you have just told us twice this entity was created 
purely for accounting purposes, no intention whatsoever that that 
purchaser of the gas have an ordinary business reason for pur- 
chasing it. So, whether or not we pierce that veil around Delta — 
and we are going to keep trying — according to the experts here, 
this is not a legitimate prepay by your own testimony because 
Delta was created solely for accounting purposes, you have told us 
twice. It does not have an ordinary business reason, which it must 
have, for purchasing the gas. It cannot in substance be a special 
purpose entity. You just told us that is all it is, is a special purpose 
entity. 

Do you want to respond to that? Because you have just, it seems 
to me, proven what we have, what our staff has, I think, very thor- 
oughly proven in not only that way but in a lot of other ways as 
well. But do you want to comment on that? 

Mr. Caplan. Well, might I ask what that document you’re refer- 
ring to is? 

Senator Levin. This is the document which the experts here — 
which we had this morning. It is not a document. These are the 
criteria for a legitimate prepay. 

Mr. Caplan. Is it in the exhibit book? 

Senator Levin. It is not in the exhibit book. It is — what is the 
exhibit number? Exhibit 1121 ^ 

We asked the experts that we had this morning about the docu- 
ment which Arthur Andersen prepared for its customers saying 
that for prepays to be treated as trading contracts, the following 
attributes must exist, and then if you will look at page 4, the pur- 
chaser of the gas must have an ordinary business reason for pur- 
chasing the gas, not in substance be a special purpose entity estab- 


^Exhibit No. 112 appears in the Appendix on page 367. 
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lished just to affect a secured investment in the debt instrument 
from the gas supplier. We asked them, our experts, whether or not 
those criteria, in fact, must be met in order for there to be a legiti- 
mate prepay transaction that would appear as a business expense 
or a business operation on the books rather than a debt. They all 
said yes this morning. Do you have any reason to doubt that that 
is accurate? 

Mr. Caplan. Just briefly looking through this, I think this is a 
very interesting document because it’s a document prepared by 
Enron’s auditors. So, clearly, Enron’s auditors had to 

Senator Levin. It is by Arthur Andersen. 

Mr. Caplan. Right, which is 

Senator Levin. Arthur Andersen, at least at that moment, was 
known as a legitimate firm which 

Mr. Caplan. Absolutely. 

Senator Levin [continuing]. Set up the caution. Here Arthur An- 
dersen is being cautionary here. They are telling their client, if you 
are going to have a legitimate prepay, you have got to follow cer- 
tain rules. It is certainly nice to hear Arthur Andersen laying down 
certain rules for Enron. They told Enron for prepays to be treated 
as trading contracts, in other words, not as debt, the following at- 
tributes must exist, and then they listed here — this attribute 
doesn’t exist in the contract that you just mentioned. 

Mr. Caplan. Well, what’s interesting to me about this exhibit is 
that if truly that is Arthur Andersen’s opinion and Arthur Ander- 
sen knew of the entire transaction as described in the Enron docu- 
ments you’ve just shown me, I would say either one of two things 
happened: Arthur Andersen concluded that these criteria were met 
because they gave a clean audit opinion for Enron through all the 
periods — and I see this document has a 1997 reference in it, so it’s 
clear that this was in existence for a while; and if our transactions 
didn’t meet these criteria, which I’m seeing for the first time, 
frankly, and Arthur Andersen still gave a clean opinion, then what 
does that say about what Arthur Andersen was doing? 

Senator Levin. But they didn’t know who Delta was. And you do. 

Mr. Caplan. Why, then 

Senator Levin. They are just telling their client Delta has got to 
be — they just lay it out here. Delta has to have an ordinary busi- 
ness reason for purchasing the gas. They are notifying their client 
of that. 

Mr. Caplan. But then I 

Senator Levin. They don’t know who Delta is. You do. 

Mr. Caplan. Absolutely. 

Senator Levin. You just told me that Delta must have an ordi- 
nary business purpose for purchasing the gas, not in substance be 
a special purpose entity. You knew they were a special purpose en- 
tity. You said twice, of course, that is all they are. So unless you 
disagree with that criteria for what is a legitimate prepay, you 
have demonstrated why this was not a legitimate prepay. And yet 
it appeared on the books as a legitimate prepay. 

Mr. Caplan. Senator, could I 

Senator Levin. You referred investors to those books, by the way. 

Mr. Caplan. I would actually disagree with the statement that 
Arthur Andersen had no knowledge of Delta. 
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Senator Levin. Forget that. If they had knowledge of Delta and 
knew then that it violated their own criteria, then they are cul- 
pable. I am not talking about Arthur Andersen. We have had them 
here. We will have them again. I am talking about you folks. You 
folks knew by your own testimony that Delta did not have an ordi- 
nary business purpose for purchasing the gas. It was a special pur- 
pose entity. You have told us that twice. So unless that criteria is 
wrong — and we had an expert here this morning that said it is not 
wrong, by the way — you folks knowingly participated in a trans- 
action characterized as a prepay which, in fact, was not a prepay. 

Now, do you disagree with this criteria as being accurate? 

Mr. Caplan. I disagree with — I have no basis for — I mean, this 
is an accounting interpretation, so I have no — I’m not an account- 
ant. I have no basis for determining what the right criteria are for 
a prepay to be treated as a prepay on a company’s books. That is 
between the company and its auditors. 

We were of the belief that Enron in connection with its account- 
ants had done whatever disclosure to its accountants, had reached 
whatever conclusions, we were fully of the belief that Andersen was 
fully aware of every aspect of this transaction. So if these are the 
requirements that Andersen was setting out, which we had no 
knowledge of prior to this point, then clearly Andersen must have 
thought they were met. Why else would they give an unqualified 
opinion to the financials? 

Senator Levin. Let’s come back to you. You have an accountant, 
don’t you. Citibank? 

Mr. Caplan. Absolutely. 

Mr. Bushnell. Yes, sir. 

Senator Levin. Doesn’t Citibank tell you the same thing, that in 
order for a prepay to be treated as a trading contract, that the pur- 
chaser must have an ordinary business purpose and not be a spe- 
cial purpose entity? Isn’t that what your accountant tells you? 

Mr. Bushnell. The accountants in this transaction for Citibank, 
we classified this as a trading asset. Senator. 

Senator Levin. Did your accountant 

Mr. Bushnell. For purposes 

Senator Levin. Has your accountant notified you or ever told you 
that the purchaser of gas must have an ordinary business purpose 
for purchasing gas and not be a special purpose entity? Have you 
ever been told that? 

Mr. Bushnell. I don’t know what their interpretation 

Senator Levin. Not interpretation. Have you ever been informed 
of that by your accountant? 

Mr. Bushnell. No. 

Senator Levin. Who is your accountant? 

Mr. Bushnell. Our accountant at this time is KPMG. 

Senator Levin. And who was it then? 

Mr. Bushnell. It was KPMG. 

Senator Levin. If there is no third party here that is independent 
that has the characteristics of not just being created for the pur- 
pose and being a special purpose entity, then it is a loan. Now, un- 
less you disagree with that, that is what you end up with here, is 
that you have a loan and that has got some huge implications be- 
cause it wasn’t treated as a loan on the books. Andersen — I am in- 
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formed that Andersen asked for a representation that Delta was 
independent. Enron wrote Citibank and worked on the letter say- 
ing that Delta was independent. Is that accurate? 

Mr. Caplan. There was a representation 

Senator Levin. Did Citibank ever work on a letter 

Mr. Caplan. Yes. 

Senator Levin [continuing]. Which represented that? 

Mr. Caplan. I think this is the point that I’m trying to make, 
is that Andersen knew fully well about Delta and requested certain 
representations be made by Delta saying — effectively certifying its 
status as a special purpose entity that was separate from Citibank. 
So Andersen fully knew exactly what Delta was and still came to 
the conclusion that these transactions should not be treated as 
loans but should be treated as trading assets. 

Senator Levin. You are saying Andersen knew that this was a 
special purpose entity established just for that purpose, not be- 
cause it was interested in buying gas, you think Andersen knew 
that? 

Mr. Caplan. I think they knew that. 

Senator Levin. And did you join in the analysis of this letter that 
represented that — with Enron representing that Delta was inde- 
pendent? 

Mr. Caplan. I was involved in the creation of that letter, yes. 

Senator Levin. Now, we have an Exhibit 150, ^ a fax from the 
law firm in the Cayman Islands. This is Maples and Calder, a firm 
that represents Delta that is paid for by other folks like you. 
Maples and Calder wrote Citibank about a request for information 
regarding Delta. If you could take a look at Exhibit 150, the Delta 
attorneys asked Citibank for permission to respond to the request. 
At least that is what it looks like to me. Exhibit 150 in the middle: 
“I noted that this information could not be disclosed until we had 
received authorization from our client.” 

Maybe I best go back a little bit here. “Regarding Delta Energy 
Corporation (the ‘Company’)” — here’s the email. We’ve “been con- 
tacted . . . Milbank Tweed in relation to this Company.” That’s 
Delta. “They’ve requested the information outlined in the attached 
email. I noted that this information could not be disclosed until we 
had received authorization from our client. In connection therewith, 
I should be grateful if you would kindly confirm whether it is ac- 
ceptable to you for this information to be provided.” 

Are you familiar with that? 

Mr. Caplan. Yes. 

Senator Levin. Now, you have no control over Delta. Why would 
Maples and Calder be seeking permission from Citibank? 

Mr. Caplan. Again, I think it goes to the reason you set these 
special purpose entities up, and it is not a question of control. We 
were the person that sponsored it. We were the person that used 
it. I don’t think it’s unusual that Maples and Calder, who we used 
to set up Delta, would contact us asking if this was OK to talk 
about with another law firm. The point, again, with the SPVs is 
that they’re separate, independent for accounting and legal pur- 


^ Exhibit No. 150 appears in the Appendix on page 544. 
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poses, but that doesn’t mean that Citibank doesn’t have a con- 
tinuing role in the way they operate. 

Senator Levin. Well, it looks like you gave permission to 
Milbank Tweed to get information on Delta, and I am just won- 
dering why you can’t do the same for us. 

Mr. Caplan. I just have to defer that question. 

Senator Levin. The exhibit, if you would, take a look at Exhibit 
151.1 And this is page 2 of the exhibit, and it is part of account- 
opening documentation for Delta Energy at Citibank. And given 
the Subcommittee’s attention to money-laundering issues, we 
checked to see what due diligence was performed by Citibank on 
Delta before the account was established, and the document con- 
tains the following notation: “We will not be” — this is page 2. “We 
will not be obtaining any documentation because of the internal na- 
ture of the account.” 

Why would Citibank consider the Delta account to be an internal 
account if you did not have some control over Delta? 

Mr. Caplan. I think it just goes back to why we set Delta up. 
I mean, obviously I’m just in the past few days familiar with this 
document. But if you subscribe to the theory that in these kind of 
transactions the bank sets up special purpose entities to perform 
specific roles, then setting up a bank account for that entity would 
be part of the overall structuring of the deal and would not be un- 
usual. And I would bet that if you were to examine our records on 
other SPVs or other banks’ records on SPVs that you would find 
similar documentation in pretty much every transaction out there. 

Senator Levin. It goes on to say, “It will be controlled” — and they 
are referring here to the account. “It will be controlled exclusively 
by the Houston office until it is transferred to Citibank, New York, 
at which time it” — that is. Delta’s account — “will be controlled ex- 
clusively by New York.” So you are controlling Delta’s account? 

Mr. Caplan. I think that’s, again, a typical thing in structured 
financing. You don’t allow funds out of accounts in the entire struc- 
ture because this is one of the control mechanisms you put in place 
that is a prudent risk management technique so your SPV — ^be- 
cause your SPV, Delta in this instance, could theoretically go off 
and do business with other parties. So one of the ways 

Senator Levin. One of the control mechanisms you put in place, 
you finally got there. 

Mr. Caplan. I would call it more of a risk management mecha- 
nism. 

Senator Levin. It slipped. The word “control” slipped from your 
lips. One of the control mechanisms which you put in place. 

Mr. Caplan. Control of a bank account means that you don’t 
allow disbursement of funds without a sign-off, effectively, which 
we would call a risk management practice that is prudent so that 
if the SPV — if the management of the SPV turned — decided to go 
off on some jaunt and enter into some transaction with another 
bank, for instance, our funds would not be at risk. 

Senator Levin. Well, it slipped out there. That was just one of 
the control mechanisms. But you are going to help us find out all 
the rest of them. 


^Exhibit No. 151 appears in the Appendix on page 545. 
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Exhibit 152,1 this is the bill sent by Citibank by Givens Hall 
Bank and Trust Company of the Cayman Islands, the company 
that provided administrative services for Delta. The bill for services 
related to the management and administration of Delta Energy, 
and you can see Givens Hall bills Citibank. Why? Eor supplying 
the board of directors, shareholders, etc., to the company and its 
parent company and administering the overlying trust for the year 
ending December 31, 1999. So Citibank is paying for the adminis- 
trative costs relating to Delta. Is that correct? 

Mr. Caplan. Again, very typical in these kind of transactions. 
Yes, it’s correct. 

Senator Levin. You can repeat the word “typical,” but the an- 
swer comes out the same way. You were paying 

Mr. Caplan. Yes, absolutely. 

Senator Levin [continuing]. Eor these administrative costs. 

Mr. Caplan. Absolutely. 

Senator Levin. It is very typical for you to control the entity that 
you create. That is typical. That is essential. In fact, you want to 
control its bank account, you say, because just on some theory that 
some day this creation of yours might somehow or other decide to 
go off in some different direction for some unexplained reason. 

Mr. Caplan. That’s correct. 

Senator Levin. Now, Givens Hall has been replaced by Schroder 
Cayman Bank and Trust Company as the administrator of Delta. 
Who owns Schroder, do you know? 

Mr. Caplan. It’s an independent, Schroder. 

Senator Levin. Wasn’t this acquired by Salomon Smith Barney 
in the year 2000? 

Mr. Bushnell. Mr. Chairman, perhaps I could answer that. In 
2000, we acquired a part of the Schroder’s organization. 

Senator Levin. I am sorry. “Part” was the word? 

Mr. Bushnell. A part of the Schroder’s organization. It did not 
have to do with funds administration. That remains an inde- 
pendent company that is not under the Citibank umbrella. 

Senator Levin. Let me yield here to Senator Eitzgerald. 

Senator Eitzgerald. Thank you, Mr. Chairman. And I thank all 
of you for being here. 

I want to shift gears just a little bit. How much money does 
Enron owe Citibank and its — your holding company is Citicorp, 
right, and all of you work for 

Mr. Bushnell. Mr. Eitzgerald, it’s Citigroup. 

Senator Eitzgerald. Citigroup, OK. That is the bank holding 
company. It owns Citibank, it owns Salomon Smith Barney, and it 
owns Traveler’s. 

Mr. Bushnell. That’s correct. 

Senator Eitzgerald. How much money is owed to Citigroup and 
its subsidiaries by Enron, say the last time you looked at that time 
question? I imagine you looked at it at the time of their bankruptcy 
filing. 

Mr. Bushnell. Yes, we did, Mr. Eitzgerald, Senator. We could 
get the Subcommittee the exact number, so this is from my recol- 
lection, but at time of bankruptcy filing, the total exposure to 


^Exhibit No. 152 appears in the Appendix on page 548. 
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Citigroup was about $1.2 billion. That was comprising three major 
components that you’ve discussed in the organizational structure of 
Citigroup. There were bonds, Enron bonds, and indeed 

Senator Fitzgerald. How much were the bonds? 

Mr. Bushnell. To my recollection, the bonds were — had an 
amount of about $150 million face. That’s what they were pur- 
chased for. At the Traveler’s Insurance Company there was 

Senator Fitzgerald. Direct bonds of Enron Corporation. 

Mr. Bushnell. Those were corporate bonds, that’s correct. Not 
only Enron but Enron subsidiaries that went under different 
names. But that’s correct. 

Senator Fitzgerald. OK. 

Mr. Bushnell. Then there was about $300 million of the indem- 
nity company’s indemnification risk in the Mahonia transactions. 
So when we look at overall exposure, we looked at that as a risk. 

Senator Fitzgerald. Is that Traveler’s? 

Mr. Bushnell. That’s a Traveler’s Indemnity Company. 

Senator Fitzgerald. But you are contesting that you owe 
anything 

Mr. Bushnell. We are contesting that we owe anything on that. 

Senator Fitzgerald. And why are you contesting that? Aren’t 
you saying that JPMorgan Chase knew that its prepay transactions 
were really loans? 

Mr. Bushnell. No. What we’re contesting is that under New 
York State law, indemnity companies are not allowed to guarantee 
financing transactions of any type. 

Senator Fitzgerald. When you offered the guarantee, you didn’t 
recognize it was a financing transaction? 

Mr. Bushnell. We did not recognize it, and that’s, in essence, 
what the documents that were disclosed to us at the Traveler’s 

Senator Fitzgerald. And you are saying it was a financing 
transaction. You believe it — you are now saying it was a financing 
transaction. 

Mr. Bushnell. What was issued, in essence, was — the indem- 
nification bonds are for performance bonds. That is what the in- 
demnity companies are authorized to do under insurance law. If 
this was a financially settled transaction, they’re not allowed to in- 
demnify financial settlements, only commodities and other services 
settlements. 

Senator Fitzgerald. Do you think JPMorgan — are you con- 
tending that JPMorgan Chase knew it was a financing transaction 
or didn’t know? 

Mr. Bushnell. I don’t know — I’m not — I don’t know what 
JPMorgan Chase thought they 

Senator Fitzgerald. You don’t know what they knew, so you 
don’t — it’s not your position at Citibank that — or at Traveler’s that 
JPMorgan Chase knew it was a financing transaction that they 
were getting a surety contract for? 

Mr. Bushnell. I am not aware of what our position is in that 
litigation. Senator. I know the basics of the outlined litigation be- 
tween the indemnity company and JPMorgan Chase. 

Senator Fitzgerald. OK. Back to this $1.2 billion in indebted- 
ness: $150 million in Enron Corporation or corporate subsidiary 
bonds; $300 million in indemnity. 
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Mr. Bushnell. Exposure, as potential. 

Senator Fitzgerald. Indemnity exposure? 

Mr. Bushnell. Correct. And we had about $650 million at time 
of filing of secured exposure, secured by assets within the Enron 
group. 

Senator Fitzgerald. Is that a loan, a direct 

Mr. Bushnell. That was a loan. 

Senator Fitzgerald. A $600 million loan. 

Mr. Bushnell. Yes. 

Senator Fitzgerald. Secured by collateral of Enron. What was 
the collateral? 

Mr. Bushnell. Pipelines. 

Senator Fitzgerald. OK. Was that 

Mr. Bushnell. Two pipeline systems. 

Senator Fitzgerald. Was that financing you did after the bank- 
ruptcy? 

Mr. Bushnell. No. We did that before the bankruptcy. 

Senator Fitzgerald. OK. You are secured on that. 

Mr. Bushnell. And we 

Senator Fitzgerald. And so that is the total of your exposure, 
$650 million in secured lending, $300 million in indemnity expo- 
sure, and $150 million in bonds. 

Mr. Bushnell. No, we need a little bit more to get to $1.2 bil- 
lion, if my math is correct. We had about $150 million of unsecured 
exposure. Some of that was loan exposure, and some of that was 
contractual exposures in trading with them for foreign exchange, 
for interest rate swaps, for commodity trades. So we had those un- 
secured exposures added up. 

Senator Fitzgerald. OK. I want to ask you about the off-the- 
books partnerships that Congress — at least in the Commerce Com- 
mittee we were examining these heavily last winter. Enron, as you 
know, created apparently a couple thousand off-the-books partner- 
ships. Many of them were borrowing money. Enron would sell as- 
sets to the partnerships and book revenue from the sale of assets. 
They would kind of do it in the way to encourage the perception 
that these were revenues from recurring operations rather than 
one-time sales. 

It was reported on page 73 of the Powers report that Citigroup 
invested bank funds — I imagine Citibank funds — in at least one of 
these partnerships, LJM2. Is that true? 

Mr. Bushnell. Yes, it is. Senator. A point of clarification. When 
I discussed the $150 million of corporate bond exposure, we would 
have included the $15 million — I believe the number was $15 mil- 
lion, but, again, we can get the Subcommittee the exact number — 
as investment exposure, maybe is a better way to term it, in that. 
And, again, I can get you the exact entity within the Citigroup fam- 
ily which had that. I doubt that it was Citibank NA, but instead 
a different structure that would have made that investment. 

Senator Fitzgerald. Could be Salomon Smith Barney? 

Mr. Bushnell. No, not Salomon Smith Barney either. Perhaps 
a holding company at Citigroup or a different investment vehicle. 

Senator Fitzgerald. That invested the $15 million, but they in- 
vested in it in LJM2. That money isn’t owed by Enron to Citibank 
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or whoever invested that money. In fact, that is not a loan. That 
was an investment, right, an equity investment? 

Mr. Bushnell. That’s correct. 

Senator Fitzgerald. So they lost that. 

Mr. Bushnell. That’s correct. 

Senator Fitzgerald. Do you know who at Citigroup was respon- 
sible for managing the Citigroup investments in these partner- 
ships? 

Mr. Bushnell. I know at the senior level. I don’t know who 
would have — that would have been Todd Thompson who runs the 
investment group. 

Senator Fitzgerald. Todd Thompson. 

Mr. Bushnell. Todd Thompson. 

Senator Fitzgerald. Would he have been the one to sign off on 
the investment in LJM2? 

Mr. Bushnell. I’m not aware of what their sign-off procedure is. 
Senator, for that portion of Citigroup, how they handle 

Senator Fitzgerald. But in his office or his group? 

Mr. Bushnell. Somewhere within his division there must have 
been, since we made the investment, some sort of vetting process 
and approval process to take that in. 

Senator Fitzgerald. Now, some of the class action lawsuits that 
have been filed that named JPMorgan and Citigroup allege that 
JPMorgan Chase and Citigroup administered the financial affairs, 
such as profit distribution and capital calls, of LJM2. Is that cor- 
rect? 

Mr. Bushnell. Senator, I don’t know what the structure was, 
who the administrative agent might have been from the bank for 
LJM2. 

Senator Fitzgerald. Was the bank an administrator or 

Mr. Bushnell. Again, I don’t know. 

Senator Fitzgerald. Does anybody know? You don’t know the 
answer to that? 

Mr. Bushnell. No, sir. 

Senator Fitzgerald. Is it possible that any of the employees, ex- 
ecutives, or director of Citigroup personally invested in any of the 
Enron partnerships such as LJM2? 

Mr. Bushnell. I don’t know. Senator, the answer to that ques- 
tion, if any did. We have a fairly stringent policy in Citigroup 
regarding investments by any individuals that would have been 
vetted through our compliance and responsibility function, but 

Senator Fitzgerald. Does anybody know if any 

Mr. Bushnell. No, sir. 

Senator Fitzgerald. OK. Then can you answer that question in 
writing and give it to us and tell us, survey the office, find out if 
any employees, executives, or directors of Citibank invested in any 
of the Enron partnerships? 

Mr. Bushnell. Yes, we will. Senator, and put that in writing. 
I’ve been informed by our counsel behind me that no individuals 
did invest, no Citigroup individuals did invest in LJM2. 

Senator Fitzgerald. So your testimony is that no employees, no 
executives, and no directors of Citigroup invested as individuals in 
any of the Enron partnerships, any of the 2,000 partnerships? 
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Mr. Bushnell. The only one, again, that I’ve just been passed 
a note from counsel refers to LJM2. But we could get that informa- 
tion for you. Senator, if that 

Senator Fitzgerald. I would appreciate a written response to 
that survey. 

Now, it has been reported that Mr. Rubin, currently the vice 
chairman of Citigroup, made calls to the Undersecretary of the 
Treasury and to Moody’s Investor Services in an attempt to assist 
Enron days before they filed for bankruptcy. Do you know if that 
is true? 

Mr. Bushnell. I don’t know if that’s true. Senator. 

Senator Fitzgerald. Does anybody know if that is true? 

Ms. Hendricks. I have no knowledge. 

Mr. Caplan. I don’t know. 

Senator Fitzgerald. Has any of you ever talked to Mr. Rubin 
about Enron? 

Mr. Bushnell. No. 

Mr. Caplan. No. 

Senator Fitzgerald. None of you have? 

Mr. Bushnell. I have talked to Mr. Rubin about Enron in a gen- 
eral discussion when it was going into bankruptcy. We had several 
high-level meetings, as you could attest to a situation, and he was 
in attendance at those, but not about anything having to do 
with 

Senator Fitzgerald. So the New York Times reported on Feb- 
ruary 21, 2002, that Mr. Rubin made those calls to the Undersecre- 
tary of Treasury and to Moody’s Investor Service, and you are say- 
ing you are not sure if that New York Times report is accurate? 

Mr. Bushnell. I have no knowledge of accuracy or inaccuracy. 

Senator Fitzgerald. Does anybody? Can you find out an answer 
to that and clarify that in writing what Mr. Rubin’s contacts were 
with the administration and provide that to the Subcommittee? I 
find that fairly incredible that something like that is reported in 
the New York Times and you don’t know whether that is true, 
there is no investigation to find out whether that is true, nobody 
cares whether your vice chairman called the Undersecretary of the 
Treasury? 

Did you ask Mr. Rubin to get involved, Mr. Bushnell? 

Mr. Bushnell. No, I did not. 

Senator Fitzgerald. Are you aware of anybody who may have 
asked Mr. Rubin to get involved? 

Mr. Bushnell. No, I’m not. 

Senator Fitzgerald. Do you think he just came into work 1 day 
and it popped into his head. I’m going to pick up the phone and 
call the Undersecretary of the Treasury and ask them to see what 
they can do to help Enron out? 

Mr. Bushnell. I don’t know what was going on in his head. Sen- 
ator, we’d be happy to respond to the question in writing for you, 
if that helps. 

Senator Fitzgerald. Mr. Caplan, do you have no knowledge, too? 

Mr. Caplan. No, sir. I’m not at that level of the organization, un- 
fortunately. 

Senator Fitzgerald. Are you, Mr. Bushnell? You talk to Mr. 
Rubin. 
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Mr. Bushnell. I do talk with Mr. Rubin. But I did not question 
him about his phone calls or involvement with either Moody’s or 
governmental officials. 

Senator Fitzgerald. Either of you talk to Sandy Weill about 
Enron Corporation? 

Mr. Bushnell. I did. 

Senator Fitzgerald. And what was the nature of that conversa- 
tion? 

Mr. Bushnell. The nature of that conversation was many con- 
versations about our exposures across Citigroup — how we were 
going to deal with them, what was likely to happen in terms of fi- 
nancing, debtor in possession financing after they filed for bank- 
ruptcy, and 

Senator Fitzgerald. Is it possible Mr. Weill asked Mr. Rubin to 
call the Undersecretary of the Treasury? 

Mr. Bushnell. I wouldn’t know. Senator. 

Senator Fitzgerald. Did you ask him for help? 

Mr. Bushnell. I did not ask Mr. Weill or Mr. Rubin for help. 

Senator Fitzgerald. Ms. Hendricks. 

Ms. Hendricks. Yes, sir? 

Senator Fitzgerald. Have you talked to Mr. Rubin or Mr. 
Weill 

Ms. Hendricks. No, sir, I have not. 

Senator Fitzgerald [continuing]. About Enron? 

Ms. Hendricks. No, sir. 

Senator Fitzgerald. Mr. Reilly. 

Mr. Reilly. No, I have not. Senator. 

Senator Fitzgerald. Salomon Smith Barney, were they going to 
be an advisor or were they hoping to get the business to advise 
Enron on their merger with Dynegy? Any of you aware? 

Mr. Reilly. Yes, Senator, we were — Salomon Smith Barney was 
the co-advisor with JPMorgan. 

Senator Fitzgerald. You were. 

Mr. Reilly. Yes. 

Senator Fitzgerald. And so you hoped that that merger would 
go through at the time? I mean, you were trying to put it together; 
is that correct? 

Mr. Reilly. We were, again, one of the advisors. 

Senator Fitzgerald. Moody’s or Standard & Poor’s — I can’t re- 
member which one of the credit agencies — said that they were get- 
ting calls from banks urging them to not lower Enron’s credit rat- 
ing, to give it some time because they wanted this merger to go 
through. Are you aware of anyone at Citibank calling Moody’s, 
Standard & Poor’s, or any other credit agency urging them not to 
lower the credit rating of Enron prior to this merger? 

Mr. Bushnell. Senator, I’m not aware of the people involved. I 
know that there were conversations between the rating agencies 
and Enron during this time when the possibility of a merger ex- 
isted and that as advisors we would have been involved in those 
meetings as to the possibility of the merger happening or not and 
what its influence on the business and ratings might have been. 

Senator Fitzgerald. Any of the others care to comment on that? 
Mr. Reilly, do you have any knowledge of attempts by anyone with- 
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in the Citigroup holding company to contact the rating agencies 
around the time of the Dynegy transaction? 

Mr. Reilly. Senator, I would echo what Mr. Bushnell said. 

Senator Fitzgerald. Mr. Reilly, do you know how much money 
in fees Citigroup or Salomon Smith Barney would have realized 
had the Dynegy-Enron deal gone through? 

Mr. Reilly. Not precisely. Senator. 

Senator Fitzgerald. Roughly? 

Mr. Reilly. It was in the tens of millions. 

Senator Fitzgerald. Forty-five million sound about right? 

Mr. Reilly. I don’t recall the exact figure, but that number 
wouldn’t surprise me. 

Senator Fitzgerald. I would like to go to your analyst Raymond 
Niles at Salomon Smith Barney. I gather that he tracked Enron for 
you, and on October 26 , 2001, he downgraded Enron from a specu- 
lative buy to a speculative neutral. This followed the October 16 re- 
statement, I think, that caused Enron to report a $618 million 
third quarter loss and disclosed a $1.2 billion reduction in share- 
holder equity. 

Now, Mr. Niles, like Mr. Fagin from JPMorgan Chase, testified 
before this Subcommittee earlier this year and gave his reasons for 
making the recommendations he did make. 

Do you think that the indebtedness of Enron to Citibank in any 
way, shape, or form had any influence on the analyst ratings, on 
Mr. Niles’ ratings? 

Mr. Bushnell. No, I don’t. Senator. We have stringent internal 
controls, even if there was a desire to retain private side informa- 
tion from public side information, Mr. Niles is a public side analyst. 
He has access to public information. Clearly, as bankers and as ad- 
visors, we had a lot of private side information, and we have a 
strict internal compliance process known in the industry as a Chi- 
nese wall, but a firewall that prevents information from flowing be- 
tween those private side information to the public side. 

Senator Fitzgerald. But Salomon Smith Barney was owed 
money, not just Citibank but Salomon Smith Barney 

Mr. Bushnell. Salomon Smith Barney, the legal entity, had 
trading exposures — contracts — which caused us to end up as we 
are — an unsecured creditor. 

Senator Fitzgerald. You are an unsecured creditor in the bank- 
ruptcy, and you are telling me that Mr. Niles — there is no way that 
he could have known that, that the company he worked for was 
owed money by Enron. 

Mr. Bushnell. That’s — he did not know the amount that we 
would have had — or if he had 

Senator Fitzgerald. Did he know that money was owed? 

Mr. Bushnell. Don’t even know if he — he would not have had 
access to that information. 

Senator Fitzgerald. Would anybody who did know that Enron 
owed Salomon Smith Barney money have been in a position to in- 
fluence Mr. Niles in any way? 

Mr. Bushnell. Again, Senator, that would definitely be against 
our internal compliance rules as well as lots of others. So we don’t 
feel that that would have happened. 
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Senator Fitzgerald. If I could ask you a few questions about the 
Delta transactions, we have established that Citigroup has a sub- 
sidiary in the Cayman Islands known as Delta. 

Mr. Caplan. I would not term them a “subsidiary.” 

Senator Fitzgerald. OK. What would you term it? 

Mr. Caplan. They are an independent special purpose entity that 
we’ve used in these transactions, but it is definitely not a sub- 
sidiary of Citigroup. 

Senator Fitzgerald. And it is out of your control? 

Mr. Caplan. For accounting purposes, which I think is the rel- 
evant regime, it’s out of our control. 

Senator Fitzgerald. Who owns it? 

Mr. Caplan. A charitable trust. 

Senator Fitzgerald. OK. And we had some discussion about this 
before. And what is the name of the charitable trust? 

Mr. Caplan. I think it’s something called Grand Cayman Com- 
modities Corp. 

Senator Fitzgerald. Who established that trust? 

Mr. Caplan. I’m not sure. Delta predates my time at Citibank. 

Senator Fitzgerald. And what is the charitable business of the 
charitable trust? 

Mr. Caplan. I’m not sure of that either. But, again, the purpose 
of Delta, it was established by us. We had the entire 

Senator Fitzgerald. I thought it was established by a charitable 
trust. 

Mr. Caplan. It was established by Citibank, it was sponsored by 
Citibank, and a charitable trust 

Senator Fitzgerald. I thought you just said that Delta was es- 
tablished by a charitable trust. 

Mr. Caplan. Delta is owned — I’m sorry for using the wrong word. 
Delta is owned by a charitable trust, but it was sponsored and put 
together by Citibank to use in these particular type of structured 
financing transactions, and, again, it’s very similar to special pur- 
pose entities we create 

Senator Fitzgerald. Who is the trustee of the charitable trust? 

Mr. Caplan. I’m not certain of that. 

Senator Fitzgerald. Can you find that out and put that in writ- 
ing to our Subcommittee, please? 

Mr. Caplan. Certainly. 

Senator Fitzgerald. Who is in control of the — does this chari- 
table trust do whatever Citibank tells it to do? 

Mr. Caplan. The charitable trust? 

Senator Fitzgerald. Yes. You told them to establish Delta, and 
they just go ahead and do that? 

Mr. Caplan. The charitable — all the charitable trust did was buy 
the shares of Delta. 

Senator Fitzgerald. So is Delta a corporation? 

Mr. Caplan. Delta is a corporation. 

Senator Fitzgerald. And the charitable trust 

Mr. Caplan. Is the owner. 

Senator Fitzgerald [continuing]. Bought the shares? 

Mr. Caplan. Correct. 

Senator Fitzgerald. Did you ask the trustees of the trust to buy 
the shares? 
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Mr. Caplan. Of the — ^yes. 

Senator Fitzgerald. What year was this? 

Mr. Caplan. Nineteen-ninety- three. 

Senator Fitzgerald. How much did the charitable trust pay for 
the shares? 

Mr. Caplan. I’m not even sure that they paid for them. They 
own the shares. They may have been contributed to the charitable 
trust. That’s typically — when you set up a special purpose vehicle 
to act in a role in one of these structured financings, you typically 
take the ownership interest and contribute it to a charitable trust. 
So I don’t think there was any payment by the — I mean, the pur- 
pose of the charitable trust is that it’s supposed to hold the shares. 
Again, it’s a very generic concept in structured finance. 

Senator Fitzgerald. Well, now I think whoever the trustees of 
this charitable trust that are holding shares in Delta might regret 
that they are holding them because there could be some liability 
attached to that, couldn’t there, with all the lawsuits that have 
been filed regarding ways in which Enron’s debts were concealed 
from the public? I would like to know who the trustees of this char- 
itable trust were, and I would appreciate it if you could provide 
that to the Subcommittee. 

Mr. Caplan. Yes, Senator. 

Senator Fitzgerald. Any information. Is this charitable trust di- 
rectly or indirectly controlled by Citibank? 

Mr. Caplan. Not to my knowledge. 

Senator Fitzgerald. It is independent of Citibank? 

Mr. Caplan. That’s my understanding. 

Senator Fitzgerald. Is it a U.S. -based charitable trust? 

Mr. Caplan. I don’t think so. I think it’s a Cayman Islands-based 
charitable trust. 

Senator Fitzgerald. OK. Delta was established in 1993. Has it 
had any business transactions that were not related to Enron? 

Mr. Caplan. Yes, it has. With, I think, Arcla Energy Corpora- 
tion, and I think the other one was Hess. 

Senator Fitzgerald. With two other energy 

Mr. Caplan. Yes. 

Senator Fitzgerald. Only with energy corporations. 

Mr. Caplan. Well, I think that is because of the reason why — 
again, when you establish these special purpose entities, they are 
established for a special purpose. That’s kind of where the name 
comes from. And in this case. Delta was established to do com- 
modity swap transactions, and those commodity swap — and where 
that business — my understanding of where that business started 
was, again, in the oil — in the energy and power industry, these pre- 
pay transactions were fairly typical. And they started to come to 
banks to do them, but banks, at least at that time, weren’t able to 
hold physical commodities such as oil. So Delta was established for 
the special purpose of being able to hold physical commodities of 
oil. 

Senator Fitzgerald. Who first suggested setting up Delta? 
Whose idea was that? 

Mr. Caplan. I’m not sure of the answer to that. 

Senator Fitzgerald. Were you around in 1993, Mr. Caplan? 

Mr. Caplan. No. I didn’t join the bank until 1997. 
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Senator Fitzgerald. So it was already up and running? 

Mr. Caplan. It was up and running, had been used multiple 
times for these kind of transactions. 

Senator Fitzgerald. How many times do you think it has been 
used for these types of transactions? 

Mr. Caplan. I think it’s about — well, it’s all the Enron trans- 
actions and the Hess one, and I just want to correct one thing 
which I think we need to straighten out. We’re not sure whether 
it was used by Arcla. I was led to believe that, but I’m just handed 
a note saying it may not have been. So we’ll find out the answer 
to that. 

Senator Fitzgerald. OK. 

Mr. Caplan. But it’s been used probably ten — about ten times. 

Senator Fitzgerald. Do you think it was Citigroup that came up 
with the idea establishing this company. Delta, or do you think it 
was Enron or some other energy company? 

Mr. Caplan. I mean, again, we’ve done these transactions with 
counterparties such as other banks, so, for example, we did a trans- 
action with Enron where Toronto Dominion was — it was either To- 
ronto Dominion or Barclay’s was in the place that Delta is in in 
these deals. So I’m not sure whether it was something that 
Citibank decided to establish or was established in connection with 
here’s a transaction, we need a party to hedge commodity risk 
with, let’s — is there someone in the market we can use, or is there 
a more efficient way to do it. 

Senator Fitzgerald. If you could find out who incorporated 
Delta and provide that 

Mr. Caplan. There’s a law firm in the Cayman Islands called 
Maples and Calder who we hired to incorporate Delta. 

Senator Fitzgerald. You hired them to 

Mr. Caplan. Yes. 

Senator Fitzgerald. OK. So Citibank really hired the law firm 
to incorporate Delta. 

Mr. Caplan. Yes, which is what — again, we do this all the time. 
This is standard operating procedure in the structured finance in- 
dustry. If you go to any other bank out there that engages in these 
kind of transactions or any corporation that does receivable sales 
or anything — or mortgage sales, any of those things, you will find 
that special purpose entities are created in the middle of these 
transactions to serve different purposes, but they’re all kind of 
formed the same way. The bank involved pays the costs of setting 
it up, makes sure that it’s set up in a way that for accounting pur- 
poses it is an independent entity. And then it goes on to serve 
whatever purpose it’s been created for, but, again, it’s a very stand- 
ard concept in structured finance. 

Senator Fitzgerald. Now, Citibank, isn’t it true that Citibank 
attempted to lay off some of its position in Enron, Enron owed it 
a lot of money and Citibank attempted to lay off some of that risk 
by selling Enron-linked securities, including the Delta loans as 
notes? Is that correct? 

Mr. Caplan. The whole purpose of the Yosemite transactions was 
to take credit risk that was resident in the bank market and move 
it to the bond market, because the bond market is able to accept 
longer 
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Senator Fitzgerald. OK, credit risk that was a risk that 
Citibank was absorbing 

Mr. Caplan. Citibank or other banks. 

Senator Fitzgerald. Citibank and other banks. 

Mr. Caplan. Yes. 

Senator Fitzgerald. You were maybe the lead lender? How 
many other banks were involved? 

Mr. Caplan. The way the transactions worked is the money — 
Enron would refinance transactions with the proceeds it received in 
the transactions we entered into. So I’m not certain exactly how 
many other banks they used, but that was the stated purpose of 
the transaction. 

Senator Fitzgerald. How much money did Enron owe to 
Citibank that Citibank was able to offset by selling bonds? 

Mr. Caplan. In the first transaction that we did? 

Senator Fitzgerald. Yes. 

Mr. Caplan. I think it was $125 million. 

Senator Fitzgerald. And how many more transactions did you 
do? 

Mr. Caplan. We did, I guess, four transactions in total. 

Senator Fitzgerald. Laying off a total of how much? 

Mr. Caplan. $2.4 billion. 

Senator Fitzgerald. You laid off $2.4 billion 

Mr. Caplan. But it’s not — again, that’s not all of our exposure. 
It was exposure 

Senator Fitzgerald. How much of it was yours? 

Mr. Bushnell. Senator, in the first transaction, I think the 
transaction you were referring to was the $800 million issuance, of 
which $125 million was repaid to Citibank and $675 million, if my 
math is correct, would then have been repaid to other banks. And 
I don’t know in each of the separate 

Senator Fitzgerald. Ms. Hendricks, you were actually in charge 
of the 

Ms. Hendricks. Yes, Senator. 

Senator Fitzgerald [continuing]. Yosemite investments; is that 
right? 

Ms. Hendricks. I was the senior investment banker at Salomon 
Smith Barney at the point at which Enron first approached us to 
discuss the concept of using the public capital markets in a struc- 
tured finance way to enable them to raise capital which would 
allow them to repay bank structured financings. 

Senator Fitzgerald. Money that they owed to you. 

Ms. Hendricks. And others. 

Senator Fitzgerald. So they got the proceeds from 

Ms. Hendricks. Absolutely. 

Senator Fitzgerald. From the bonds that they issued 

Ms. Hendricks. Absolutely. 

Senator Fitzgerald [continuing]. And used it to repay to you. 

Ms. Hendricks. Absolutely. And the purpose for that was so that 
they could continue to get new capital from us, which they subse- 
quently did in a series of transactions, which was all part of their 
original purpose for structuring the Yosemite deals. 

Mr. Caplan. And if I could add something to that, when we mar- 
keted the Yosemite deals, the purpose that we used in the mar- 
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keting, that we told investors why we were doing the deals, was 
to shift credit risk from the bank market to the bond market, 
which is a deeper market, which — one of the main purposes of this 
transaction was the bank market is typically a short-term market, 
and Enron had a lot of long-term assets and wanted to extend its 
liabilities. 

Senator Fitzgerald. You are saying Enron came to you and 
asked you to do this. It was not any concern that you had at all 
with Enron’s ability to repay the money it owed to Citibank. 

Ms. Hendricks. No, Senator, perhaps I could answer that. When 
Enron came to us, the presentation that they made was that they 
were at a point 

Senator Fitzgerald. When did they come to you with this? 

Ms. Hendricks. Well, I started covering the account in 1999, 
early 1999, so this is really about then. And the discussions were 
100 percent around that they were beginning to feel constrained in 
terms of the use of the bank debt markets, constrained relative to 
not a concern that we had about the credit quality of the company, 
but constrained in terms of the opportunities that they saw to grow 
their company. 

Putting ourselves back, I mean, it’s hard to do today, but going 
back into the psyche of 1999, Enron was a firm proponent that they 
had a very novel and different business model which could be ap- 
plied to a variety of different industries. 

Senator Fitzgerald. They sure did. 

Ms. Hendricks. Yes, Senator, they did. But at the time, virtually 
everyone 

Senator Fitzgerald. OK, let me ask you this: Enron wants to 
switch away from borrowing from banks to borrow from the public. 
So why doesn’t Enron — why don’t you at Salomon Smith Barney 
help them issue corporate bonds of the Enron Corporation? What 
is wrong with that? Why couldn’t you have just issued corporate 
bonds and repaid the indebtedness to you? 

Ms. Hendricks. We absolutely could have done that. The request 
of the company was to help them resolve something that had been 
widely discussed in all of the public market information on the 
company, which was that as a result of mark-to-market accounting, 
they were required to recognize as revenue mark-to-market — they 
were required to recognize as revenue their price risk management 
book. And, unfortunately, there was no attendant cash flow associ- 
ated with that. 

When they came to us, their comment was that what they want- 
ed to do — and they’d had these discussions with the rating 
agencies 

Senator Fitzgerald. Well, what difference does it make if there 
was no attendant cash flow with that? 

Ms. Hendricks. They needed 

Senator Fitzgerald. The banks had to start doing mark-to-mar- 
ket. When Citibank used to just report your bonds at what you 
paid for them, and when they changed to mark-to-market, banks 
started to account for their bond portfolio every day. And, yes, 
there was no cash flow associated with that. 

Ms. Hendricks. Yes, but 

Senator Fitzgerald. So what? 
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Mr. Bushnell. Maybe I could answer that, Senator, with, again, 
the complexities that we deal with. We have bonds in Citigroup 
that are mark-to-market. We have bonds in Citigroup that are his- 
torical cost basis. It depends on the 

Senator Fitzgerald. Then whether they are held for trading or 
for long-term investment. 

Mr. Bushnell. Correct. But the intent of it is they’re trading, 
they’re mark-to-market. If they’re held for investment, they’re usu- 
ally held at an accrual-based process. If I could also. Senator — I 
misstated some information. On the first Yosemite I transaction, 
the $800 million, we were repaid $350 million of the $800 million, 
not $125 million. That is the information that I have. 

Senator Fitzgerald. Go back, Ms. Hendricks, explaining why 
Enron Corporation did not issue bonds, why they instead, you did 
this Yosemite transaction. 

Ms. Hendricks. Their objective was to monetize their future 
cash flows, and the proceeds from those monetizations were going 
to be used 

Senator Fitzgerald. That is another way of saying borrow, is it 
not? 

Ms. Hendricks. Senator, we have had a lot of discussion today 
with respect to the use of structured financing. There is no ques- 
tion is it a financing. There is no question it is the economic equiv- 
alent of a financing. It is structured in such a way so that we’ll 
achieve certain accounting or tax or regulatory issues. In this case, 
it was an accounting issue, but it was an accounting issue that was 
represented to us that had been created as a result of the tremen- 
dous growth in their trading book and the advent of mark-to-mar- 
ket accounting. 

The conjunction of those two, at a time when they believed there 
was phenomenal additional investment opportunities, resulted in, 
and this is frankly widely discussed in a number of the public-mar- 
ket documents, including reports from Moody’s and Standard & 
Poor’s, at a time when they thought that there were significant in- 
vestment opportunities that would not generate cash for a 3-year 
period. So what they were trying to do is to monetize the cash from 
an existing asset base that they had, which was their trading port- 
folio and reinvest that in assets which were publicly disclosed 

Senator Fitzgerald. They could have done that by issuing bonds 
and pledging the assets that you referred to as collateral for the 
bonds. 

Ms. Hendricks. Yes. 

Senator Fitzgerald. What I am asking you is why do the Yo- 
semite transaction instead of issuing bonds? You can monetize any- 
thing by issuing bonds, and what I am asking you is why did you 
work with Enron, not to help them issue corporate bonds, if they 
wanted to go to the public markets, as opposed to the bank mar- 
kets to borrow from, but why did you help them do Yosemite? 

Mr. Caplan. Maybe I could help on that answer. The purpose of 
Yosemite was to allow Enron to continue to do structured finance 
in the bank market because they thought there was a lot of value 
to the way they structured their balance sheet, and they felt that 
banks were the most capable or the best clearing house to do struc- 
tured finance through. So that the idea with Yosemite was to ere- 
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ate a mechanism where we, as a bank, could move credit risk from 
the bank market to the capital markets and extend the tenor of 
bank-type financing. 

Senator Fitzgerald. So explain to me how Yosemite worked. Ex- 
plain exactly how that worked. 

Mr. Caplan. Yosemite is actually a relatively — I know that it has 
been perceived as something very complex, but at the end of the 
day, it is a relatively simple idea. We went to the market and 
raised money, and the note-holders in Yosemite took the credit risk 
of Enron, and the way they took that credit 

Senator Fitzgerald. You sold them notes? 

Mr. Caplan. We sold them notes of a trust. 

Senator Fitzgerald. Of a trust. 

Mr. Caplan. That they were credit-linked notes, and they were 
linked to the reference credit of Enron. So, if Enron went bankrupt, 
note-holders would take Enron risk, and they were paid a spread 
that was above Enron straight bond spreads for taking that risk 
because of the more complex nature of the transaction. 

Senator Fitzgerald. They got a higher return than they would 
have gotten from Enron bonds. 

Mr. Caplan. Right, because Enron bonds are publicly offered. 
They were very generic in a way, and these were Rule 144A offer- 
ings. You were buying 

Senator Fitzgerald. What was the return? What was the inter- 
est rate on the 

Mr. Caplan. To give you an example, in the first transaction, the 
return relative to Enron, to straight Enron debt, was about 1 per- 
cent above, the annual return was about 1 percent above straight 
Enron debt. So investors were getting paid that extra return for 
not only taking the credit risk, but understanding the structure 
that we devised. 

Senator Fitzgerald. Was the indebtedness that Enron indirectly 
incurred by virtue of this Yosemite transaction, was that indebted- 
ness reflected on their balance sheet? 

Mr. Caplan. Well, the Yosemite transaction did not create in- 
debtedness for Enron. All the Yosemite transaction did was create 
a credit transfer mechanism for Citibank, but then Citibank turned 
around and did the prepaid transactions with Enron, which showed 
up as liabilities on their balance sheet. So what we told investors 
when we marketed the deal is that any credit risk that Citibank 
is effectively hedging using this structure, that credit risk starts 
with Enron and is disclosed in their financial statements. 

Senator Fitzgerald. Your testimony here is that there was no 
desire on the part of Citibank to limit their exposure to Enron that 
caused you to engage in this Yosemite transaction, that it was all 
Enron’s idea. You didn’t hit your lending limits with Enron. You 
liked Enron as a credit. You would have kept loaning to Enron. It 
was Enron that came to you and said let us get rid of this loan, 
this money we owe to Citibank, and let us change it this trans- 
action with Yosemite and have Salomon Smith Barney basically 
sell this indebtedness off to public investors who will own these 
notes. 

Mr. Bushnell. Maybe I can address that. Senator, to help a lit- 
tle bit. 
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We have, in terms of our own exposures to any corporation, we 
have internal limits that we set against individual obligors or com- 
panies that is in accord with our perceived riskiness of them. Obvi- 
ously, the higher rated credit, not only by the rating agencies, but 
done independently by us, we would be willing to extend more 
money to a higher rate of credit. Those limits are well beneath our 
legal lending limit. We are strong believers in 

Senator Fitzgerald. What is your legal lending limit? 

Mr. Bushnell. I believe right now our legal lending limit for 
Citibank N.A., the largest bank in our chain, I think it is upwards 
of $5.5 or $6 billion. So the limits 

Senator Fitzgerald. What is your internal lending limit? 

Mr. Bushnell. Again, generally, you would have to refer to that 
via both the rating of the company and the maturity or duration 
of the risk that we were taking on. So the shorter the time frame 
you might be willing to take more risk, it was only for a 6-month 
or a 9-month transaction versus something that has 7 years’ worth 
of credit risk. But to give you an indication for a BBB-rated com- 
pany, our 2 to 5 year maturity side would be on the order of about 
$400 to $425 million that we would, in general, not want to have 
any more exposure. This is prudent risk diversification. 

Senator Fitzgerald. Four hundred and? 

Mr. Bushnell. Of equivalent, unsecured credit. 

Senator Fitzgerald. This 

Mr. Bushnell. This internal guideline. 

Senator Fitzgerald. That is your internal guideline. 

Mr. Bushnell. Yes, Senator. 

Senator Fitzgerald. Four hundred and fifty million dollars, but 
at one time, Enron owed you as much as $2.4 billion. 

Mr. Bushnell. I am not sure it got quite that high, but we had 
larger exposure than that. It was over our internal guidelines, and 
we had an active desire, not because we were concerned about cred- 
it quality, but from a portfolio management process, we do not be- 
lieve in putting too many eggs in any one basket. 

Senator Fitzgerald. So you did have a desire to get rid of some 
of this exposure; is that not correct? 

Mr. Bushnell. That is correct. 

Senator Fitzgerald. Ms. Hendricks, you had said it was just 
Enron coming to you wanting to do this Yosemite transaction. Now 
Mr. Bushnell is saying that you had an internal desire at Citibank 
to get rid of some of this exposure of this one company. 

Mr. Bushnell. Senator, I think the understanding is my bank 
is not unique in that, and what was happening, and what the com- 
pany was expressing, and what this entire transaction was set up 
to do was a lot of the banks were getting to their limit. Enron was 
a very fast-growing company, and so there were lots of capital 
needs, and the banks were providing it, but even though they liked 
the credit, they obviously continued to extend money, etc. 

They were starting to reach their internal prudency thresholds, 
if you will, and the purpose of the Yosemite transaction was to pro- 
vide relief, if you will, on those banks so that by accessing the pub- 
lic capital markets so that the banks could continue in their activi- 
ties in Enron. 
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Mr. Caplan. I would just add to that, one of the reasons I am 
personally involved in this deal, is I run the credit derivatives busi- 
ness at Citibank, and what we do with credit derivatives is move 
risk off of our books through swap contracts, which is effectively 
what we did here, and we do it for prudent risk-management pur- 
poses, so that we maintain a diversified lending book and that we 
do not have too much exposure to any one obligor. It is not nec- 
essarily the financial health of that obligor. 

Senator Fitzgerald. Oftentimes you lay off that risk with other 
big banks, though, do you not? 

Mr. Caplan. We lay it off all different ways. We have done other 
Rule 144A offerings, where we have laid off risk in a very similar 
manner to this transaction. 

Senator Fitzgerald. Were you doing that prior to the legislation 
that passed a couple of years ago to repeal Glass-Steagall? Have 
you been doing that a long time? 

Mr. Bushnell. Yes, Senator. We have been using various means 
of credit mitigation, including insurance contracts from insurance 
companies, including other banks, and that was prior to the pas- 
sage of Gramm-Leach. 

Mr. Caplan. The credit derivatives business has been evolving 
over time, been around since 1996, I would say. 

Senator Fitzgerald. The credit derivatives business has only 
been around since 1996? 

Mr. Caplan. In any large-scale way. I mean, I think there were 
small transactions done prior to that, but nothing like it is today. 

Senator Fitzgerald. Is that the first time you started laying 
them off in Rule 144A offerings? 

Mr. Caplan. I think the first — some of that predates me. I know 
of one Rule 144A offering that we did in 1998 where we laid off 
several million dollars of a diversified basket of names. 

Senator Fitzgerald. I do not know if the Chairman has called 
your attention to Exhibit 181. ^ This is an email from William Fox, 
dated November 10, 1999, to, among others, James F. Reilly, Niels 
Kirk and also to William Fox — William Fox sending an email to 
himself, I guess. But Mr. Fox in this email said, “In spite of all of 
the repayments that we have or will receive from Condor and Yo- 
semite, we still have an exposure issue as it relates to obligor lim- 
its; there is a developing view that limits are limits and not to be 
exceed — ” he must have meant not to be exceeded. “This is some- 
thing we will have to deal with. Also, we do not have room for in- 
cremental assets of $200 to $300 million over year end. I will dis- 
cuss with Reilly later today for current status and review of op- 
tions.” 

Mr. Reilly, do you remember this email? 

Mr. Reilly. I do. Senator. 

Senator Fitzgerald. Did you subsequently discuss with Mr. Fox 
this email or the issues raised therein? 

Mr. Reilly. Certainly the issues raised there. 

Senator Fitzgerald. Who is Mr. Fox? 

Mr. Reilly. He was then, and is currently, the head of Citibank’s 
Global Energy & Mining Group. 


^Exhibit No. 181 appears in the Appendix on page 660. 
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Senator Fitzgerald. What was Mr. Fox’s message to you? It 
sounds to me like he was concerned that you had too much expo- 
sure to Enron, and he is referring to Yosemite, and was he encour- 
aging you to hurry up and get the Yosemite transactions done? 

Mr. Reilly. No, that is not the intent of this email. There was, 
by date — I do not remember the precise date in which Yosemite I 
actually closed, but there were discussions about looking at what 
became Yosemite II in Europe and what this bridge, I believe what 
this bridge was dealing with was whether or not, if we could not 
get Yosemite II closed by the end of the year, would we consider 
making another loan on our books. 

Senator Fitzgerald. Did you have a position on that issue? Did 
you favor making more loans to Enron at the time? 

Mr. Reilly. What was happening was going back to Mr. Fox’s 
comment is that, and as Mr. Bushnell said earlier, there is in place 
a framework called the obligor limits, and we were, I think, over 
time — this is my characterization — over time we would try to man- 
age all clients down and into that obligor limit range. That does 
not mean that there are not exceptions from time-to-time, and so 
we were moving in that direction, and so the question here was 
were we prepared to put on an additional amount of credit expo- 
sure in light of those obligor limits. 

Senator Fitzgerald. Would you have favored it, taking on an ad- 
ditional amount? 

Mr. Reilly. In fact, we did take on the additional amount. Sen- 
ator. 

Senator Fitzgerald. You did, and did you favor taking on the 
additional amounts? 

Mr. Reilly. Yes, I did. 

Senator Fitzgerald. You did. 

Now, Ms. Hendricks, why do you not finish up with what you 
started. I interrupted you, and we went to others. You started to 
explain how the Yosemite transactions worked. You said that 
Enron came to you and wanted to switch from tapping bank debt 
to tapping public debt. 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. So who came in to ask you for help? Did 
Mr. Fastow come to you? 

Ms. Hendricks. No. Actually 

Senator Fitzgerald. Mr. Glisan. 

Ms. Hendricks. No, Mr. Glisan was not in charge of the com- 
pany. I think it would have been Jeff McMahon. 

Senator Fitzgerald. Jeff McMahon came to you. 

Ms. Hendricks. Yes. 

Senator Fitzgerald. And he asked you to put this together. 

Ms. Hendricks. He or members of his team. It was a collective 
conversation. 

Senator Fitzgerald. Did you know roughly when that was? 

Ms. Hendricks. Well, in early 1999. 

Senator Fitzgerald. Early 1999, and explain to me what you did 
with Yosemite. You said that you created a trust. Was Yosemite a 
trust? 

Ms. Hendricks. Senator, the first thing I would have done on 
the investment banking side is, first, make sure that Jim Reilly, 
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who was my colleague on the commercial banking side, was aware, 
and he would have done the same with me. And then the second 
thing we would have done is created a team of product specialists 
who would have sat down with us with the company and attempted 
to brainstorm solutions to the problem that the company was pre- 
senting to us. 

Senator Fitzgerald. Did you sit down with Mr. Reilly at that 
time? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. You two collaborated on this? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. And you came up with the idea of Yosem- 
ite? 

Ms. Hendricks. No, sir. I am not smart enough. 

Senator Fitzgerald. Who came up with that idea? 

Ms. Hendricks. Mr. Caplan and colleagues of his in the Credit 
Derivatives Group. 

Senator Fitzgerald. These are the credit derivatives guys. 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. They were the only ones smart enough for 
that. Again, go back and walk me through this transaction slowly, 
how this worked. You started to explain about the trust and the 
notes. 

Mr. Caplan. The place to really start is the financings that 
Enron was doing in the bank market, and there were a variety of 
financings. So the real premise was Enron came to us and said we 
do a lot of financing in the bank market, we like doing our financ- 
ing in the bank market 

Senator Fitzgerald. Not just at Citibank, but all other banks. 

Mr. Caplan. All over the place. 

Senator Fitzgerald. Did they take all of their bank borrowings 
from all over the world and come to you and ask you to 

Mr. Caplan. And they said one of the problems we have with 
bank financing is that it is short term, for the reasons that Mr. 
Bushnell just explained. 

Senator Fitzgerald. Right. 

Mr. Caplan. So we would like — but the rest of our balance sheet, 
we have a lot of long-term assets, so we have got long-term assets 
and short-term liabilities. That seems like a recipe for disaster at 
some point, if you do not manage those things. 

So what their premise was is we are a growing company. We 
have to be careful thinking about our liquidity plans for the future, 
and one of the tenets of a carefully thought-out liquidity plan is to 
better match your assets and your liability maturities. 

So the thought was where can you get longer term debt, effec- 
tively or where can you place your credit risk in the longer term 
market? The logical place is the bond market because investors will 
invest for longer terms there. 

So, understanding that they wanted to have the flexibility to con- 
tinue to finance in a sophisticated way in the bank market, but 
wanted to move the credit risk out into the capital markets, we de- 
veloped Yosemite, which basically the idea behind Yosemite is Yo- 
semite is just a credit default swap written from the bond 
market 
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Senator Fitzgerald. Yosemite is a what? 

Mr. Caplan. It is basically a credit default swap, and I will ex- 
plain what that means. 

Senator Fitzgerald. What is Yosemite from a legal standpoint? 

Mr. Caplan. From a legal standpoint, the first deal was a trust; 
the second deal was a Channel Island Corporation; and the other 
deals were trusts. 

Senator Fitzgerald. Yosemite I was a trust. 

Mr. Caplan. Yes. 

Senator Fitzgerald. Was a Cayman Islands trust? 

Mr. Caplan. A Delaware business trust. 

Senator Fitzgerald. A Delaware business trust. 

Mr. Caplan. So we set up Yosemite. Yosemite issued notes and 
certificates and held the proceeds of those notes and certificates 
and invested them — it basically had the ability to invest in several 
different things, which were not disclosed to 

Senator Fitzgerald. How much did Yosemite I raise? 

Mr. Caplan. It raised $750 million of notes and $75 million of 
equity or certificates — equity for tax purposes. 

Senator Fitzgerald. Who gave the equity? 

Mr. Caplan. It was a combination of Citibank and Enron. 

Senator Fitzgerald. So Citibank invested its own bank funds? 

Mr. Caplan. Not directly. It is a little complicated. Actually, a 
Fleet Boston, Fleet Bank’s conduit, which is something called Long 
Lane Master Trust, I mean this is the essence of structured fi- 
nance, right? Fleet Boston’s conduit called Long Lane Master Trust 
actually bought the Citibank half of the equity, and then that enti- 
ty, Long Lane Master Trust entered into a swap with Citibank, 
where we took the risk on the equity, and we effectively paid them 
a financing cost for buying the equity, plus a spread for their 

Senator Fitzgerald. That sounds like really you were behind all 
of the equity then. 

Mr. Caplan. Well, no, that was only on half of the equity and 
then Enron, through some entity, bought the other half 

Senator Fitzgerald. Yes, but if you are paying somebody else to 
invest their half, to take half the equity, you are really putting to- 
gether all of the equity. 

Mr. Caplan. The only purpose of having the equity in the trans- 
action was a tax reason, which was to get the notes treated as debt 
for tax purposes. So the equity had 

Senator Fitzgerald. Are these notes Yosemite issues, are they 
so-called NIPs? 

Mr. Caplan. No. 

Senator Fitzgerald. No. 

Mr. Caplan. No, they are credit-linked notes. 

Senator Fitzgerald. And they are strictly debt. 

Mr. Caplan. For tax purposes, they are debt. 

Senator Fitzgerald. For other purposes, are they equity? 

Mr. Caplan. No, they are not equity for any purposes. They are 
strictly debt. They offer it under an indentured 

Senator Fitzgerald. It is not the new-fangled combination 
debt 

Mr. Caplan. There is no special 
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Senator Fitzgerald. So you issued notes and certificates. Are 
the certificates the equity certificates? 

Mr. Caplan. Yes, exactly. 

Senator Fitzgerald. So you raised $750 million in notes and $75 
million in equity. You raised that $750 million in notes, is that 
promissory notes? 

Mr. Caplan. No. The trust would issue notes to the market 
through an indenture 

Senator Fitzgerald. What is the note, a promissory note? 

Mr. Caplan. It is more like a bond. I guess you could call it a 
promissory note. 

Senator Fitzgerald. Well, a bond is a note. 

Mr. Caplan. Yes. 

Senator Fitzgerald. So a bond or a note 

Mr. Caplan. So there was an indenture under which 

Senator Fitzgerald. But there is a promise to repay, right? 

Mr. Caplan. Yes, by the trust. 

Senator Fitzgerald. Yosemite was obligated to repay 

Mr. Caplan. Exactly. 

Senator Fitzgerald [continuing]. The purchaser of the note. 
What increments were those notes in? You sold $750 million in 
notes. Did you sell them in $75-million chunks or $5-million 
chunks? 

Mr. Caplan. I think the minimum denomination was a million 
dollars. 

Senator Fitzgerald. Do you know how many investors you got? 

Mr. Caplan. I think in the first deal it was less than 100. 

Senator Fitzgerald. So you had 100 people invested 

Mr. Caplan. All in the Rule 144A market, which is qualified in- 
stitutional buyers. 

Senator Fitzgerald. Could you give me examples of some of the 
Rule 144A market buyers? 

Mr. Caplan. It is kind of all of the major — it is other banks, it 
is pension funds, it is insurance companies. To be a qualified insti- 
tutional buyer, you have to have at least $100 million in investable 
assets. So it is large institutions. 

Senator Fitzgerald. So pension funds, the State pension funds 
and so forth could have bought those. 

Mr. Caplan. If they met the requirements for buying the notes, 
they could, if they had a qualified asset manager and that sort of 
thing. 

Senator Fitzgerald. Do you see any risk with the new break- 
down of Glass-Steagall, where a bank could have, and I am not 
saying this is what happened, but say you have a bad loan, a bank 
is enabled to sell securities to the public to take that bad loan off 
their books, do any of you see any risk in that, in the new rules 
we have created by repealing Glass-Steagall in the last couple of 
years? Do any of you care to comment on that? Then I will turn 
this back to the Chairman. 

Mr. Bushnell. Senator, I think raising funds in the capital mar- 
kets, in the public markets, and where those proceeds go is some- 
thing that has been quite common. When you do a bond offering 
in the public markets, the proceeds are fungible, and what the 
issuer does with those monies, they may pay down banks, they may 
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pay down certain banks and not other banks. They may pay down 
payables that they owe. They may do lots of different things with 
that. It generally flows into that. 

So we have stringent rules that I have discussed internally that 
would not let the public side know what our own exposures were 
as a means to manage risk. So I think that, at this point in time, 
we are comfortable with those internal controls. 

Senator Fitzgerald. Does Citibank feel, in any way, misled by 
Enron, Mr. Reilly? 

Mr. Reilly. Certainly. Do you mean, with respect, just broadly. 
Senator? 

Senator Fitzgerald. Yes. You were a lending officer at Citibank 
for them. Do you feel you were misled by them in any way? 

Mr. Reilly. I think. Senator, in the 8 or 9 months since Enron 
declared bankruptcy, an awful lot of stuff has been in the press and 
has come out through committees and other reports, and I would 
say that if all of that turns out to be true, then, yes, we would feel 
very misled. 

Senator Fitzgerald. Do you feel that selling the Yosemite secu- 
rities to the public, that in doing so. Citibank contributed to mis- 
leading the people who bought those securities in any way? 

Ms. Hendricks. No, sir. 

Senator Fitzgerald. You do not? 

Ms. Hendricks. No, sir. 

Senator Fitzgerald. Why do you say that? 

Ms. Hendricks. Because on the basis of the information that we 
had at the time and the publicly audited financial statements that 
we had and on which we had every reason to rely, and I would 
echo, and perhaps state more strongly, Mr. Reilly’s conclusion. I do 
feel misled, and I would say that we disclosed what we knew to be 
correct. And in accordance with generally accepted accounting prin- 
ciples, the purpose of Yosemite was to deliver senior unsecured 
credit of Enron to the public markets, which is, in fact, as the 
structure worked, and it was disclosed, throughout the prospectus, 
that that is what we were going to be doing. 

Senator Fitzgerald. Maybe the Subcommittee has it, but I 
would love to have a prospectus for Yosemite. 

Ms. Hendricks. Absolutely. 

Senator Fitzgerald. If you could provide that for me. I want to 
thank you. All of you have been very good. You have been good at 
explaining some of these transactions. I used to be a general coun- 
sel for a bank holding company, but we were much smaller, and 
we were not this fancy. We stayed away from things that got too 
complex. We were very simple. We liked the collateral, in the bank 
vault, in the basement. 

This has been a real learning experience, and you have been very 
helpful, and I appreciate the indulgence of the Chairman of the 
Subcommittee. You have been very kind to this non-ranking Mem- 
ber to let me go on for quite some time. 

So thank all of you for being here. 

Senator Levin. Mr. Caplan, one of your colleagues apparently 
thought that there was a need to put a little more window dressing 
on some of these transactions, and I would ask you to look at Ex- 
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hibit 154.1 Exhibit 154 is a May 9, 2001, memo to you from a col- 
league named Timothy Swanson. He added a minimal charge of 
one penny to the price spread between the purchase and sale price 
of the oil involved in this prepay to make it seem a little more like 
a true trade. 

He reports to you that he told another Citi employee that, “The 
charge makes the prepaid structure a little more like a true trade.” 
That is a pretty good example, is it not, of where Citi employees 
felt the transactions were not real trades? They had to do some- 
thing like a penny, which is totally nominal, as he points out, just 
to make him look like real trades. 

Do you remember this memo? 

Mr. Caplan. I do, in fact. 

Senator Levin. Did you call him up and say. Hey, wait a minute. 
These are real trades. We do not 

Mr. Caplan. Actually, yes. 

Senator Levin. You called him right back and said these are 
real? 

Mr. Caplan. What I would say is that the economics of the trade, 
what the various parties were going to receive, were negotiated 
into the transaction already and what all of this represents is, 
frankly, another group who started working on these trades late in 
the day, trying to put some more revenues through. In fact, the one 
basis point per annum on the whole transaction, this additional 
revenue that Mr. Swanson was attempting to 

Senator Levin. Which is totally nominal, you would agree? It is 
one penny. It is a totally 

Mr. Caplan. It is $315,000. 

Senator Levin. But its purpose is to make 

Mr. Caplan. Its purpose was to make more money. 

Senator Levin. No, the purpose, it says right here, is to make the 
prepaid structure more like a true trade. That is what it says here. 
Did you call back and say 

Mr. Caplan. I did, and I said I do not think that that is nec- 
essary to make this trade work. And, in fact, the Kelly that is ref- 
erenced, the Kelly McIntyre referenced in this email, is not a 
Citibank employee. She is an Enron employee, and Enron came 

Senator Levin. Who is an Enron employee? 

Mr. Caplan. Kelly McIntyre, who 

Senator Levin. Is Timothy Swanson? 

Mr. Caplan. Timothy Swanson is a Citibank employee. Kelly 
McIntyre, who this email is referring to, is an Enron, was an Enron 
employee. What ended up happening in this transaction is we exe- 
cuted the transaction without this additional one-basis-point 
spread because Enron thought the transaction was a real trans- 
action, had vetted it again with their auditors, and felt that this 
was just Citibank trying to make more money, and they were un- 
willing to pay the additional amount that we had asked for. 

So they said that is very nice that you would like to make more 
money, but, sorry, we think this transaction works as is, and we 
are not going to pay you additional fees to do something we think 
already works. 


^Exhibit No. 154 appears in the Appendix on page 552. 
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Senator Levin. But the stated purpose in the memo was not to 
make more money. The stated purpose was that it would make the 
spread a more real transaction. That is what was stated here, 
twice. 

Mr. Caplan. I think that that’s — I’m sorry. 

Senator Levin. “I told her the change makes the prepay struc- 
ture more like a true trade.” My question to you is: Are you testi- 
fying then you called Timothy Swanson and said you don’t have to 
make this look like a true trade, it is a true trade? 

Mr. Caplan. Yes. 

Senator Levin. You called Mr. Swanson. 

Mr. Caplan. Absolutely. I called — in fact 

Senator Levin. That is fine. That is good enough. 

Mr. Caplan. Yes. 

Senator Levin. You called him back and said 

Mr. Caplan. Yes. 

Senator Levin [continuing]. No need to add a penny 

Mr. Caplan. In fact, what I said was Enron won’t agree to this 
because they think it’s a true trade already. 

Senator Levin. The penny is, in fact, diminutive. You would 
agree to that, right? 

Mr. Caplan. No, I would not 

Senator Levin. You would not agree with that? 

Mr. Caplan. It’s $315,000 additional revenue to Citibank. 

Senator Levin. I understand, but you would agree 

Mr. Caplan. Present value. 

Senator Levin. You disagree that the penny is, in fact, diminu- 
tive, then. You think that’s false. 

Mr. Caplan. It’s figured to be an incremental one basis point on 
the whole transaction. I don’t think $315,000 is a diminutive 
amount of money. 

Senator Levin. You disagree with that, too. 

Mr. Caplan. I would disagree with that as well, yes. 

Senator Levin. And that its purpose was to make this look like 
a true trade. 

Mr. Caplan. Yes. 

Senator Levin. Was that the reason for his recommendation? 
Would you agree to that? 

Mr. Caplan. No. The reason for his recommendation was to 
make more money on the trade, plain and simple. 

Senator Levin. That is not what he says here, though, is it? 

Mr. Caplan. I understand 

Senator Levin. So now I am asking you, he in this memo said 
that the purpose of the incremental penny was to make it look like 
a true trade. Is that not true? 

Mr. Caplan. That is true. That is what the memo says. 

Senator Levin. I want to get to the Yosemite structure now. In- 
vestors here were told, as I understand it, only that the trust 
would invest in Enron-related investments. They did not know spe- 
cifically what the money was invested in. 

Mr. Caplan. Yes, that is correct. 

Senator Levin. So nobody was supposed to know specifically 
what the $800 million was going to be invested in. 
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By the way, Ms. Hendricks, did Mr. McMahon know that the 
funds from the Yosemite trusts were going to be used to finance 
the Enron prepays? 

Ms. Hendricks. Senator, I believe that when we first started the 
conversation on this, there was discussion of a number of different 
assets that were considered before it was determined that it would 
be prepaids that were used. So I’m not sure that at the first con- 
versation with Mr. McMahon that it was expressly stated that it 
would be used for prepaids, although clearly that was one of the 
alternatives. 

Mr. Caplan. If I might, when the transaction was executed in 
November 1999, Mr. McMahon absolutely knew what the bank fi- 
nancing was going to be, that it was going to be a prepay trans- 
action. I mean, it’s a $750 million transaction. The treasurer of the 
company would want to know where the money is going and how 
it’s coming in, and he was absolutely involved in that process. 

Senator Levin. Did he know that the funds from the Yosemite 
trusts were going to be used to finance Enron prepays? 

Mr. Caplan. Absolutely. He himself was on the road show for the 
first deal, so he was intimately aware of the details of the trans- 
action and its intended uses. 

Senator Levin. He told us something very different, by the way. 

In Exhibit 156, ^ if you would take a look at that now, this is a 
memo from Doug McDowell, an Enron employee who was heavily 
involved in working with you on the Yosemite structure, I believe. 
Is that correct? 

Mr. Caplan. That is correct. 

Senator Levin. And this is what he wrote, that “Apparently an 
investor spoke to someone at Citi and received info on Delta. This 
person at Sumitomo is now calling us asking about Delta now. We 
need to shut this down.” 

Did you shut it down? 

Mr. Caplan. This is a very interesting email. 

Senator Levin. Did you shut it down? 

Mr. Caplan. It turned out that the information on Delta had 
come not from Citibank but from Enron. And we had agreed — 
again, we’ve talked about the purpose of the transaction to main- 
tain flexibility and that the investments in Yosemite would not be 
disclosed to investors. So we had agreed with Enron that we would 
not tell investors about Delta, and it turned out in this instance 
that it wasn’t Citibank telling Enron about Delta. It was — sorry, 
the investor. It was Enron telling the investor. 

Senator Levin. Whoever it was who told the investor, you agreed 
that information should not go to the investors? 

Mr. Caplan. Our agreement with Enron was not to disclose the 
details of the Delta deal. It was a confidential deal from their per- 
spective. 

Senator Levin. Do you think it is appropriate for an investment 
bank to shut down the flow of information when an investor re- 
quests that information? 

Mr. Caplan. I think it’s appropriate to meet our obligations 
under whatever contractual arrangement we have, and it was ex- 


^Exhibit No. 156 appears in the Appendix on page 559. 
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tremely clear in the disclosure document for Yosemite that inves- 
tors would not learn the trust investments. So investors had no 
right to know what was in the trust until Enron filed bankruptcy. 

Senator Levin. My question, though, is: Do you think it is appro- 
priate for an investment bank not to respond to a request for infor- 
mation, to agree to that? 

Mr. Caplan. I think it’s appropriate — I think “appropriate” is not 
the right — respectfully 

Senator Levin. That is my word. But, no, I 

Mr. Caplan. I understand that’s 

Senator Levin. That is my question. Do you think it is appro- 
priate for an investment bank to agree to deny information to a 
prospective investor who seeks information? 

Mr. Caplan. I think unless the investment bank has a legal obli- 
gation in a transaction such as this to disclose the information, the 
investment bank is completely within its rights not to disclose the 
information. And, in fact, in some of the transactions I was talking 
about earlier where we did similar Rule 144A offerings and used 
credit default swaps, we have the same blind trust concept, and in- 
vestors have asked for information in those transactions as well, 
and we have again declined to provide the information on the same 
theory. 

Senator Levin. I think then that your answer is yes. 

Mr. Caplan. I think my answer is a little different than yes. 

Senator Levin. It is appropriate to agree to refuse to provide in- 
formation on request to a prospective investor. Is that correct? 

Mr. Caplan. As long as we don’t have a legal obligation. 

Mr. Bushnell. If I could add to that. Senator. 

Senator Levin. Sure. 

Mr. Bushnell. In many instances — and we’ve discussed with 
Senator Fitzgerald that we are in possession of material, non-pub- 
lic information, and should an investor ask that of an investment 
bank, it is entirely inappropriate for us and would be indeed a vio- 
lation of securities law to give that information up. 

Ms. Hendricks. Senator, if I might? 

Senator Levin. Sure. 

Ms. Hendricks. It is specifically stated in the offering document 
for Yosemite I that we would not tell investors what was in the 
trust. And I think that’s the point that Mr. Caplan — the distinction 
that Mr. Caplan is trying to draw, is that the fundamental under- 
lying credit of the investor — that the investor was purchasing was 
Enron senior unsecured, and that was unrelated to the assets that 
were held in the trust. And because we were not going to disclose 
at the outset what was in the trust and were not going to disclose 
on an ongoing basis what was in the trust, it was inappropriate for 
us to be discussing that after we had specifically stated that we 
were not going to. 

Senator Levin. Do you know why Enron wanted to keep the 
Delta prepay secret? 

Mr. Caplan. As in many of their structured financings, they re- 
quired confidentiality as part of the transaction, and that’s true, 
again, in many structured finance transactions. You don’t disclose 
the details of it. There are often proprietary aspects of it that you 
don’t wish your competitors to get a hold of 
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Senator Levin. But you know that they were also trying to avoid 
showing debt. You have already testified to that. Is that correct? 

Mr. Caplan. It’s not that they were trying to avoid showing debt. 
They were trying to classify this as a price risk management 
liability 

Senator Levin. Instead of 

Mr. Caplan. Which is a liability. 

Senator Levin. Instead of debt. 

Mr. Caplan. Instead of a loan, yes. 

Senator Levin. Try not to show it as debt. Why do you avoid that 
word? You say they don’t want to show it as a loan. 

Mr. Caplan. Actually, no reason. 

Senator Levin. I say they don’t want to show it as debt. 

Mr. Caplan. That’s fine. Debt 

Senator Levin. Why do you 

Mr. Caplan. They do not — they wanted to show it as price risk 
management liability and not as debt. 

Ms. Hendricks. Not as funded debt, correct. 

Mr. Caplan. Not as funded debt. 

Senator Levin. Now, you say in your testimony today that price 
risk management liability is a liability, plain and simple. It must 
be satisfied every bit as much as debt. And thus, while not re- 
corded as debt, prepaid liabilities were clearly obligations of the 
company and visible as such to investors. 

Every witness on our second panel — Moody’s, Standard & Poor’s, 
Mr. Turner — disagreed with your statement. Were you here when 
they disagreed with that? 

Mr. Caplan. I was not. 

Senator Levin. Did you hear that? Were you watching or do 
you 

Mr. Caplan. Yes, some of it. 

Senator Levin. Mr. Turner, former chief accountant at SEC, said 
it was clearly wrong, your statement, that there is a huge dif- 
ference between showing something as debt and showing some- 
thing as price risk management liability. 

Who supports your position? Has your accountant told you that 
there is no difference between showing something as price risk 
management liability and showing it as debt? Have you been in- 
formed of that by somebody? 

Mr. Caplan. Well, again, I think this is a — it’s an accounting 
question and 

Senator Levin. Has your accountant told you there is no dif- 
ference? 

Mr. Caplan. Well, I think that a liability is a — it’s an obligation 
to repay. I think that’s a legal definition, not an accounting con- 
cept. But the accounting concept here was — if the books of Enron 
didn’t properly reflect what their true debt was, then I think that’s 
a matter you have to take up with their accountants and not with 
their bankers. We don’t have control 

Senator Levin. But you are the one who said there is no dif- 
ference whether it is shown as debt or whether it is shown as price 
risk management. You are making that statement. 

Mr. Caplan. Yes. 
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Senator Levin. Now you are telling me take that up with their 
auditors, with Enron’s auditors. 

Mr. Caplan. I’m making the statement that a liability is a legal 
obligation. I’m not making a qualitative statement as to where 
something should appear on a company’s balance sheet. That is not 
within the purview or the role or the responsibility of a bank. That 
is between a company and its auditors. 

Senator Levin. Mr. Bushnell, do you agree that it makes no dif- 
ference if an obligation is shown as price risk management liability 
or as debt, that a liability is a liability? 

Mr. Bushnell. I think 

Senator Levin. Do you agree with that statement? 

Mr. Bushnell. I think that in the bankruptcy situation that 
Enron is now in, there are many people that are in the same 
position 

Senator Levin. I am not talking about a — I am not talking about 
that. I am talking about before the bankruptcy, before that hap- 
pened. Do you agree that a liability is a liability, it doesn’t make 
any difference, it has to be satisfied whether it is debt or price risk 
management? Do you agree with that? Is that Chase’s position? Ex- 
cuse me. Is that Citibank’s position? 

Mr. Bushnell. Citibank’s position is — from a credit aspect is 
there are many different types of liabilities, and the correct ac- 
counting classification is important for us to understand the nature 
of the credit. 

Senator Levin. So it does make a difference where it shows? 

Mr. Bushnell. What the correct accounting aspect is, yes. 

Senator Levin. Right. So the issue then is not — as Mr. Caplan 
has said, look, it was shown in their books — that is his testimony 
here — that it was reflected in their books, that it was disclosed in 
Enron’s books, and a liability is a liability, plain and simple, that 
has to be satisfied. Price risk management liability has to be satis- 
fied every bit as much as debt. While not recorded as debt, prepay 
liabilities were clearly obligations of the company and visible as 
such to investors. We had the former chief accountant of the SEC 
saying he couldn’t disagree with the statement more. Mr. Caplan, 
representing Citibank, has made that statement. 

Mr. Bushnell. I don’t think Mr. Caplan’s statement is incon- 
sistent at all. I think what he was trying to 

Senator Levin. Inconsistent with what? 

Mr. Bushnell. Inconsistent with what I just said. Senator. 

Senator Levin. Is it Citibank’s position? 

Mr. Bushnell. Is that the correct classification of a liability is 
an accounting concern, and that classification differential is impor- 
tant. 

Senator Levin. And it matters. 

Mr. Bushnell. And it matters. 

Senator Levin. And if it is buried somewhere in the financial 
statement under a false label, that matters? 

Mr. Bushnell. If the accounting for it was certified by its board 
of directors, its chief financial officer, and its independent account- 
ing firm, that would make a difference. 

Senator Levin. But if it is buried somewhere under a false label, 
that would matter, wouldn’t it? 
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Mr. Bushnell. It would matter what the classification of that is, 
yes. 

Senator Levin. It would make a difference. It would he signifi- 
cant. It is important, then, as to whether or not it is put in the 
proper category, that an obligation isn’t an obligation, that there 
are 

Mr. Bushnell. That all 

Senator Levin [continuing]. Different obligations 

Mr. Bushnell [continuing]. Items on the balance sheet. Senator, 
both the assets and liability, are put in their correct accounting 
structure is important for fundamental analysis, yes. We rely on 
accounting firms and boards of directors and the management of 
companies to put those assets and liabilities in the correct positions 
in the balance sheet, both on the asset side and the liability side. 
That is their responsibility. 

Senator Levin. It is also your responsibility, it seems to me, not 
to participate in a deception. Would you agree that that is the 
bank’s responsibility? I know you are not going to agree you did 
participate in a deception. I am sure you are not going to agree 
with that. 

Mr. Bushnell. That’s correct. 

Senator Levin. But would you agree that you have a responsi- 
bility not to participate in a deception? 

Mr. Bushnell. We have a responsibility to our clients, both in- 
vestors and to the customers who need capital, to do things in ac- 
cordance with the rules as they’re established. And the rules that 
were established, whether they are tax rules, whether they are ac- 
counting rules, whether they’re regulations for commodity trading 
or banking, yes, we have an obligation to stay within those rules. 
And we let the experts who determine what those rules should be 
as well as interpret exactly what they are do that. 

Senator Levin. I am really surprised that you can’t answer that 
question with a yes, that you have an obligation not to participate 
in a deception. It seems to me that is an easy one, that that one 
doesn’t have to be hedged. 

Mr. Bushnell. I thought that’s what I answered. Senator. I 
think the answer is yes in a more English verbiage or — it depends 
on what the definition of a deception is. 

Senator Levin. Any way you want to define it. You can define 
it any way you want. Don’t you think that the bank has an obliga- 
tion not to participate in a deception? You define deception. 

Mr. Bushnell. Yes. 

Ms. Hendricks. Senator, might I add something to that discus- 
sion? 

Senator Levin. Sure. 

Ms. Hendricks. I did listen this morning to the presentation on 
the expert panel, and I for one was a little surprised at the testi- 
mony in the context that I have in front of me — a report that was 
written by Moody’s in 1998 that refers to under risks and weak- 
nesses of the credit, significant off-balance sheet liabilities, includ- 
ing $1.3 billion in guarantees, $1.4 billion in transportation agree- 
ments, and $4.4 billion invested in projects of unconsolidated sub- 
sidiaries globally add significant leverage to Enron’s capital posi- 
tion. 
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This is a direct lift from footnotes of Enron’s financial state- 
ments, and had Lynn Turner read the financial statements which 
he said he did, he would obviously have seen this. And I would 
posit that $1.3 billion in guarantees, while not listed as funded 
debt, certainly is a liability of the company that one would take 
into consideration in thinking about its overall financial obliga- 
tions. And I think that’s the distinction that we’re trying to draw, 
is that as specifically determined under accounting that it is not 
listed, in fact, unlike price risk management assets and liabilities, 
it’s not on the balance sheet. It’s in the footnotes, which arguably 
are an integral part of the balance sheet. 

But I do think that there is perhaps — there was perhaps some 
overstatement with respect to the issues this morning. 

Senator Levin. Take a look at Exhibit 157, ^ if you would please. 
This is an Enron document. In the middle of it, it says, “The 
Citibank swap combined with the Enron credit link notes provides 
for a unique black box feature which provides considerable flexi- 
bility for substitution.” Two dots down, “Black box allows Enron 
the ability to provide a permanent takeout feature for highly struc- 
tured transactions in the capital markets while limiting disclosure 
of prepay to Citibank.” 

And then on the next page, at the bottom, “The use of prepays 
as a monetization tool is a sensitive topic for both the rating agen- 
cies and bank institutional investors. The ability to continue mini- 
mizing disclosure will be compromised if transactions continue to 
be syndicated.” 

Do you believe that is a legitimate purpose — to minimize disclo- 
sure? Were you aware that that was Enron’s purpose? Anyone. 

Ms. Hendricks. I’ll take that. I think I would say a couple of 
things. One, this is obviously not a document that we prepared and 
prior to the preparation for this meeting had not seen, or at least 
I have not seen. 

This is the first that I’ve heard about use of prepays as a mone- 
tization tool being a sensitive topic. Quite the contrary, again, in 
that report that I just referenced by Moody’s in December 1998, 
there is, if not a specific reference to prepays, a definition of pre- 
pays in there and an acknowledgment that the company was doing 
that. 

Further, we had been told by Enron that the agencies were sup- 
portive of their monetization of their price risk trading book, pro- 
vided that the book was either in balance or in a net asset long po- 
sition and, therefore, were not aware of this comment about it 
being a sensitive topic, etc. 

Senator Levin. Were you aware — I would like to just move on a 
little more quickly. Were you aware of the fact that Enron did not 
wish to have to explain the details of any of the assets to investors 
or rating agencies? 

Ms. Hendricks. The assets of the trust? 

Senator Levin. Yes. 

Mr. Caplan. That was the primary purpose of the transaction. 

Ms. Hendricks. Yes, absolutely. 

Senator Levin. So you were aware of that. 


^Exhibit No. 157 appears in the Appendix on page 562. 
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Mr. Caplan. Yes. 

Ms. Hendricks. Absolutely. 

Senator Levin. And Citi was aware that that lack of disclosure 
was a fundamental goal of the Yosemite structure? 

Ms. Hendricks. Absolutely. 

Mr. Caplan. It wasn’t — let me just correct 

Senator Levin. I am not saying you are agreeing that it was im- 
proper. I am just saying you agree that that was a purpose of that 
structure. 

Mr. Caplan. Right. The disclosure in Yosemite made clear that 
investors would not learn about the credit risks that were being 
hedged through the transaction. 

Senator Levin. You then began to tout the black box feature, did 
you not, Exhibit 158? ^ Take a look at it. This is, I believe, is page 
33. This is a Citibank document where you are now trying to sell 
the feature of this kind of structure, SPV investments purchased 
by the SPV are unknown to the investors and the rating agencies. 

Mr. Caplan. We were very successful in marketing the Yosemite 
deal to investors, so we tried to duplicate the concept with other 
capital-intensive borrowers such as Enron, because we thought the 
concept had a lot of merit, the concept of moving credit risk, but 
leaving other risks in the bank market, so yes. 

Senator Levin. All right. But also selling — that one of the bene- 
fits of the structure is to mask what was being done with the 
funds. You touted that as one of the benefits. 

Mr. Caplan. It wasn’t so much mask. It was provide flexibility 
in the bank market, effectively. 

Senator Levin. Unknown to the investors, right? 

Mr. Caplan. Yes, but that’s consistent with the disclosure 

Senator Levin. I am not saying it is not consistent. That is what 
masking means. You keep it hidden. 

Mr. Caplan. It’s consistent with the disclosure in the Yosemite 
offering document that investors would not know the trust invest- 
ments. We were effectively just duplicating that concept for other 
borrowers. 

Senator Levin. How many companies used this same structure 
after you made a pitch to them? Do you know? 

Mr. Caplan. We did one structure like this with one company, 
but it was primarily done in the bank market. 

Senator Levin. So you didn’t sell any structures similar to Yo- 
semite? 

Mr. Caplan. In the Rule 144A market we did not. 

Senator Levin. OK. Let me check with Mr. Reilly on Project Roo- 
sevelt. You talked about this before. This consisted of two prepays, 
$310 million natural gas prepay and $190 million oil prepay. The 
purpose was to supply Enron with $500 million in cash at year end 
because another financing deal fell through. According to the 
memos that you wrote, although this transaction was written up as 
a 3-year deal, it was Enron’s intention to repay the $500 million 
by May 1, 1999, Citibank held off syndicating the $500 million loan 
that it made to Enron with the expectation that it would be repaid 


^ Exhibit No. 158 appears in the Appendix on page 564. 
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by May 1, and the prepaid oil and gas deliveries were also delayed 
until after the expected repayment date. 

Now I would like you to look at Exhibit 162. i It is a memo you 
wrote on April 19, 1999, reporting that Enron indicated it could not 
repay all the $500 million by May 1. It asked if it could pay off the 
$310 million gas prepay by May 1 and delay repayment of the $190 
million oil prepay until November or December. It asked you to 
hold off syndicating the $190 million until after the new repayment 
date and characterized it as a favor. 

You allowed Enron to defer repayment of $125 million until Sep- 
tember 30, and you delayed syndication of the loan and deliveries 
of the oil until after the September 30 repayment date. 

So now Project Roosevelt is billed as to commodity prepays. 
Enron promised that it would repay the money within 5 months. 
You held off syndicating the loan and scheduling deliveries until 
after the expected repayment. Enron asks to delay the repayment 
of some of the funds. You push back the syndication and delivery 
dates. 

So far am I OK? 

Mr. Reilly. Generally, yes. Senator. 

Senator Levin. OK. Now, it sounds to me more like a short-term 
loan than a commodity deal. You keep pushing back the delivery 
date until after full repayment is scheduled to be made, and let’s 
take a look here. I quoted from Exhibit 162, so we will move on 
to Exhibit 144. ^ 

OK. We are on Exhibit 144. This is the initial loan approval 
memo for this transaction, and it gives us some insight as to what 
is really going on. 

Under the subheading “Story” on page 7 — or it is not page 7, but 
it is Item 7 — it reads the following: “The prepaid forward structure 
will allow Enron to raise funds without classifying the proceeds 
from this transaction as debt (it is accounted for as ‘deferred in- 
come’). This is a common method of raising non-debt financing 
among energy companies.” So it was very clear to you that this pre- 
pay forward structure will allow Enron to raise funds without 
classifying the proceeds from this transaction as debt. Right? 

Mr. Reilly. That is correct. Senator. 

Senator Levin. OK. Now, Exhibit 164, ^ the loan approval memo 
for the extension notes, “The company has verbally agreed to repay 
the remaining $125 million by September 30, 1999.” However, in 
another memo, which is Exhibit 163,"^ you write the following: “Al- 
though they have agreed to prepay by 9/30, the papers cannot stip- 
ulate that as it would require recategorizing the prepaid as simple 
debt.” Our records cannot reflect what they’ve agreed to. That is 
very clear. Your records cannot stipulate that they have agreed to 
prepay by 9/30. 

Mr. Reilly. Senator, I 

Senator Levin. That’s your words, isn’t it? 

Mr. Reilly. Yes, those are the words, but if I might, I think as 
I referred to in the opening, my opening statement, that “agree- 


^ Exhibit No. 162 appears in the Appendix on page 584. 

2 Exhibit No. 144 appears in the Appendix on page 513. 

3 Exhibit No. 164 appears in the Appendix on page 588. 
^Exhibit No. 163 appears in the Appendix on page 586. 
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ment” is probably — is a word that could mean different things, but 
in this particular case, there had been discussions with the client 
about the likelihood that they would repay the transaction or pre- 
pay the transaction before it ran the full term. 

Having said that, the transaction was structured to go to full 
term, and in the intervening period between the initial closing of 
the Roosevelt transaction and when we were getting to the point 
of dealing with the syndication, potential syndication of the trans- 
action, Enron had also begun the process that ultimately became 
the Yosemite transaction, which then gave other opportunities, 
other ways that structured transactions — may or may not have 
been a prepay, but structured transactions might have been fund- 
ed. 

So I think what we had was a statement of intention on the part 
of the company, but not in any way a binding agreement on the 
part of the company, and I think, as evidence of that, they did not 
prepay the transaction along those schedules. 

Senator Levin. Twice you used the term “agreement.” You are 
saying both times you were inaccurate. 

Mr. Reilly. I would say that no one that read that — I did not 
intend that to mean that it was a binding agreement, and no one 
in my institution felt that a binding agreement had been made. 

Senator Levin. That is not the issue. They agreed to something. 
But you said you cannot be much more explicit than this. This is 
contemporaneous. The papers cannot stipulate that. That is very 
explicit. This is not some casual comment. You write down here, 
“They’ve agreed to prepay by 9/30, but the papers cannot stipulate 
that.” How much more precise can you be here, folks? You are say- 
ing those papers have got to keep that oral. It is an oral agree- 
ment. For God’s sake, you cannot make a record of that. Why? It 
would require recategorizing the prepaid as simple debt. Now we 
talk about participation of the bank. 

Mr. Reilly. No, I 

Senator Levin. Oh, yes. Now we are talking about your role be- 
cause your papers — the papers here cannot reflect the reality, 
which was an agreement. It has got to be kept oral. It cannot show 
in the papers why that would be debt. That is what Enron did not 
want, debt reflected on their books. You cannot tell me it makes 
no difference how obligations are described in books. There is no 
way you can persuade anybody of that. They were fighting, strug- 
gling to make sure debt did not appear on their books. They went 
through all kinds of contortions and other companies went along 
with them, using offshore items, companies’ entities to filter 
through money that were not real entities at all, controlled by, you 
do not know if you did or not. The record is pretty clear. But you 
go through all these contortions. They went through all these con- 
tortions to avoid debt being shown on their books for one very clear 
reason, it would hurt their credit rating, hurt their stock price, and 
now your bank, in a very specific clear way, in your words, the pa- 
pers cannot stipulate that they have agreed to what they have 
agreed to orally. Why? It would require recategorizing the prepaid 
as simple debt. 

What can be clearer than that? 
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Mr. Reilly. Senator, I think if you took all of the papers, emails, 
approval memos throughout the life of the Roosevelt transaction, 
which was really from December 1998 until near the end of the 
year in 1999, I think that there are — when that is discussed, it is 
discussed in some cases as an intention, in some cases as an expec- 
tation. In the two references you’ve made to what I’ve said, it does 
say agreement. There was no — I am telling you again, there was 
no agreement in any 

Senator Levin. No oral agreement? 

Mr. Reilly. No contractual sense, no agreement, no 

Senator Levin. No oral agreement? 

Mr. Reilly. No, there was no commitment on the part of the 
company to repay those loans, none. 

Senator Levin. Was there an oral agreement? 

Mr. Reilly. No, there was not. 

Senator Levin. You said there was. 

Mr. Reilly. I understand that. 

Senator Levin. You lied in this memo. 

Mr. Reilly. No, I don’t believe I did. I believe that — I believe 
that 

Senator Levin. Says there was an oral agreement. 

Mr. Reilly. I believe what I said in the agreement, which was 
understood by the individuals who are the recipients of that agree- 
ment, was telling them that they would — that it was likely that the 
transaction would be repaid. 

Senator Levin. It did not say “likely.” I want to read you your 
words. These are your words at the time. “The company has ver- 
bally agreed to repay the remaining $125 million by September 
30.” They verbally agreed. I said, “Did they orally agree?” You said, 
“No.” Your memo says they did. Which is true? 

Mr. Reilly. They did not. 

Senator Levin. The memo is wrong? 

Mr. Reilly. The memo was wrong. 

Senator Levin. A contemporaneous memo that you wrote at that 
time was in error, and then the second memo, 4/28/99, is also in 
error; is that correct, that they have agreed to prepay by 9/30; that 
is wrong? 

Mr. Reilly. It is the same situation. What they have said is that 
they would — their intention was to repay, prepay. Sorry. 

Senator Levin. Who are you telling that they made this agree- 
ment? Who are you representing that to in the bank? 

Mr. Reilly. That list of people that are on this. 

Senator Levin. Why would you tell them that there was an 
agreement if there was not? 

Mr. Reilly. Again, Senator, I believe that those individuals do 
not — did not believe that that was a binding contract on the part 
of the company to make prepayments. 

Senator Levin. If you would take a look at Exhibit 165. ^ OK, 
about the fifth line down. We have — let us start at the top. It is 
from you. “We have agreed the following with Enron: On 5/1 Enron 
will prepay the $310 million natural gas portion. The $190 million 
oil portion will remain outstanding. Ileliveries scheduled for May/ 


^Exhibit No. 165 appears in the Appendix on page 591. 
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June/July/August/September will be rescheduled to sometime after 
10/1 — there will, therefore, be no amortization until after 9-30. 
They have agreed to prepay that amount no later than 9/30. The 
paperwork cannot reflect their agreement to repay the $190 million 
as it would unfavorably alter the accounting.” 

What can be clearer? How many more times do I have to read 
your own words to you in different memos? 

Mr. Reilly. Senator, I will say the same thing again. 

Senator Levin. I expect you would. 

Mr. Reilly. And that 

Senator Levin. “The paperwork cannot reflect their agreement to 
repay the $190 million as it would unfavorably alter the account- 
ing.” Whose accounting? 

Mr. Reilly. Enron’s. 

Senator Levin. It would have to show as a debt, would it not? 

Mr. Reilly. Well, Senator, this — the Roosevelt 

Senator Levin. If there was an agreement, it would have to show 
as a debt, would it not? 

Mr. Reilly. Senator, if the — I think we’ve acknowledged here 
both generically structured finance and Enron specifically did in 
fact undertake transactions in which they could categorize capital 
raising as non-debt, whether it be prepaids or the like. So there’s 
no reason to back away from that. 

It’s also mentioned in other emails that their intention, should 
they prepay, was to refinance it with other commodity-based trans- 
actions, which I think sticks with the same line of intent that they 
had when they closed this deal in December 1998. 

Senator Levin. Now, let me ask my question again. If there were 
an agreement to repay to $190 million, it would result in their 
being required to list this as a debt, would it not? 

Mr. Reilly. I believe that if we had redone the documents and 
required it to be paid on a given day, because it was a physical de- 
livery prepay, that you simply couldn’t meet that physical delivery 
schedule on any 1 day. 

Mr. Caplan. Senator, I would add 

Senator Levin. That is not responsive. 

Mr. Reilly. I’m sorry. I’ll try 

Senator Levin. I am asking a fairly direct question. If there was 
an agreement to pay that money to you by that fixed date of Sep- 
tember 30, that would have required them to account for this as 
a loan, would it not? 

Mr. Reilly. If there had been an amendment to the document 
so that there was a binding contractual agreement, I understood 
from the company that that could recategorize the transaction. 

Senator Levin. As a 

Mr. Reilly. As debt. 

Senator Levin. Debt. Hard to get that word out of your testi- 
mony here, but we are going to keep getting it. You can fuzz it up. 
You can put words around it, but my question is so direct, and your 
answer tends to be so indirect. And I do not know — I think I know 
why, but you ought to be straightforward here. You have said it in 
your own words. If this is shown as a specific date to repay this, 
then it would change their accounting and they would have to show 
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it as a debt. And you knew that. Is that correct? If the documents 
were rechanged 

Mr. Reilly. Senator 

Senator Levin. I got all that. 

Mr. Reilly. Can I go back and just read 

Senator Levin. No, I do not think so. I want to go on to the next 
question. I do not want to go backward. I want to go forward here. 
I am going to just try one more time, because it seems to me it is 
so clear what I am asking. 

If the documents reflected an agreement on the part of Enron to 
pay that money back to Citibank by that specific date, Enron would 
have been required to show that as a debt on their books; is that 
not true? 

Mr. Reilly. I believe that is true, although that particular ac- 
counting judgment was not mine. That was what I understood from 
the 

Senator Levin. And that is what you wrote in this memo, this 
email, did you not? 

Mr. Reilly. Yes. 

Senator Levin. That is something that you worked with them to 
avoid, did you not? You left that agreement out of those documents, 
did you not? 

Mr. Reilly. Senator, again, there was no agreement. 

Senator Levin. I understand. 

Mr. Caplan. Senator, could I add something to clarify this maybe 
a little bit? 

Senator Levin. Yes. Well, yes, try to clarify it. Not if it is going 
to “fuzzify” it. 

Mr. Caplan. I’ll try not to “fuzzify” it. September 30 comes along, 
there is no repayment of this transaction. So, one, if there was a 
real agreement to repay it, then they breached that agreement, and 
we did not do anything about that. And usually on multimillion 
dollar transactions, if companies breach their agreement, we tend 
to do something about it. 

Also I would add that there are other discussions of other types 
of agreement around this transaction such as syndication strategy 
and what the “agreement” with the company is on that. But you 
won’t find anything in the documents on a syndication strategy, be- 
cause I think the word “agreement” is being used very loosely here, 
and I think why my colleague, Mr. Reilly, is struggling, is that 
there wasn’t — if you went to the company, they would tell you they 
were not agreeing to do anything. They were telling — they were ex- 
pressing an intention which got us comfortable in making a credit 
decision, but that intention was not — did not rise to the level of an 
obligation. And I think that is kind of the basic difference, and I 
think it is unfortunate that Mr. Reilly used the word “agreement,” 
but I don’t think that’s supported by the facts surrounding the 
transaction. 

Senator Levin. When they did not pay by that fixed date, was 
there a understanding that they could pay by a later date? Was 
there any conversation about them paying at a 

Mr. Caplan. I was not privy to those conversations. 
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Senator Levin. Who is? Mr. Reilly, are you privy as to what hap- 
pened when they did not pay by the date they said they would pay 
it by? 

Mr. Reilly. They did not. 

Senator Levin. And then there was an understanding, represen- 
tation, whatever word you want? 

Mr. Reilly. Ultimately that — ultimately. 

Senator Levin. But they said they would pay it by another time, 
right, in another way? 

Mr. Reilly. Well, I think — I’m not sure exactly what you’re refer- 
ring to, but I believe 

Senator Levin. What happened on that date when they did not 
pay it? Was there not an understanding at that point as to how 
and when they would pay it? 

Mr. Reilly. Well, we kept the existing transaction documents in 
place. We did change the amortization schedule, and it was the un- 
derstanding of the parties that Roosevelt transaction would likely 
be retired to the proceeds from the first Yosemite transaction. 

Senator Levin. That was the understanding, not the agreement, 
the understanding? 

Mr. Reilly. That’s correct. Senator. 

Mr. Caplan. I think our credit approval 

Senator Levin. There is no difference between 

Mr. Caplan. Our credit approval indicates that we had approved 
the transaction for the full tenor of the transaction which is very 
typical in derivative transactions, and in many instances counter- 
parties early terminate those kind of transactions. So our credit ap- 
proval didn’t indicate that this was a shorter transaction in any 
way based on Mr. Reilly’s communications. 

Senator Levin. Did Citibank represent to the sureties that it ex- 
pected real commodity deliveries? 

Mr. Reilly. I never had a conversation with the sureties. 

Senator Levin. Who would know most about that? Who had con- 
versation with the sureties, anybody here? 

Mr. Caplan. I was not involved in that transaction. 

Senator Levin. Mr. Bushnell. 

Mr. Bushnell. I did not. 

Senator Levin. Ms. Hendricks. 

Ms. Hendricks. No, sir. 

Senator Levin. Let us see. Why do I not yield to my colleague. 
Senator Fitzgerald? I have more questions, but let us go back and 
forth. 

Senator Fitzgerald. All right. Thank you very much. 

Ms. Hendricks, my understanding is that you were the Citibank/ 
Salomon Smith Barney investment banker that was in charge of 
the Yosemite transactions; is that correct? 

Ms. Hendricks. Yes, I was the Salomon Smith Barney invest- 
ment banker, sir. 

Senator Fitzgerald. And is it correct that on September 9, 1999, 
you had to make a presentation to the Investment Grade Commit- 
ment Committee of the bank in New York regarding some of 
Enron’s obligations, specifically regarding Project Condor; is that 
correct? 

Ms. Hendricks. Yes, sir. 
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Senator Fitzgerald. Now, you made the presentation on Sep- 
tember 8. Robert Rubin was present for that presentation; is that 
not correct, according to the minutes of the meeting? 

Mr. Bushnell. Excuse me. Senator, if I could clarify. We have 
two Robert Rubins at Citigroup. The Robert Rubin that this was 
referring to was a Senior Managing Director in the Salomon Smith 
Barney entity. He had come from Shearson Lehman. He sat on our 
Capital Commitments Committee. That’s not the Robert Rubin that 
was Treasury Secretary. 

Senator Fitzgerald. So that is not the Mr. Rubin we were talk- 
ing about before? 

Ms. Hendricks. No, Senator. 

Senator Fitzgerald. It is another Robert Rubin. You made a 
presentation to that Investment Grade Commitment Committee, is 
that correct, on September 8, 1999? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. Did they ask you to do a follow-up report 
to them? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. And why did they ask you to do a follow- 
up report? 

Ms. Hendricks. As part and parcel of the discussion that we had 
related to this transaction, there were a number of questions from 
the Subcommittee, which is an extremely rigorous investigative 
body prior to any transaction that we do, about the amount of dis- 
closure in Enron’s public financial statements. And I was specifi- 
cally asked that if one included — and I believe the question that 
was asked of me was off-balance sheet debt, but that was a catch- 
all term for basically all of the liabilities that we could think of. 

Senator Fitzgerald. That were off-balance sheet, that were not 
in their public financials; is that 

Ms. Hendricks. Well, frankly, that were in footnotes, OK? So 
whether or not you categorize that as off-balance sheet, whether or 
not you categorize certain things that might be listed as non-debt, 
as debt items, etc., the question that was asked of me is if you in- 
cluded all of those items, is this still an investment grade com- 
pany? 

Senator Fitzgerald. And what is the debt to equity ratio? 

Ms. Hendricks. No. I was not asked that question. I was asked 
the question, is this still an investment grade company? 

Senator Fitzgerald. And how do you determine if it is? 

Ms. Hendricks. My approach was to go back with my team and 
say, all right, we don’t have a lot of time here. Let’s do the most 
rigorous, most punitive, in terms of including everything we can 
think of, analysis that we possibly can of the company’s overall le- 
verage. 

Senator Fitzgerald. And what did you come up with? Is that not 
the exhibit that is Exhibit 166?i Is that not the report that you 
prepared in response to 

Ms. Hendricks. That is correct. Senator. 

Senator Fitzgerald [continuing]. The Investment Grade Com- 
mitment Committee’s request? 


^Exhibit No. 166 appears in the Appendix on page 592. 
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Ms. Hendricks. That is correct, Senator. 

Senator Fitzgerald. And you found that Enron, on a GAAP 
basis, what they totally reported was total debt of $12,056,000,000; 
is that correct? That would be on the second page of your report 
dated September 20, 1999; is that correct? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. And then you found that Moody’s was 
aware of additional off-balance sheet items, such as $4.4 billion in 
investments in unconsolidated subsidiaries, off-balance sheet guar- 
antees of $1.3 billion, transportation commitments of $1.4 billion 
for a total of $5.7 billion? 

Ms. Hendricks. Yes, and that’s a mathematical mistake. That 
should be $7.7 billion, I believe. 

Senator Fitzgerald. That should be $7.7 billion, OK. And then 
beneath, where you put that 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. Seven point one billion dollars in additional 
off-balance sheet liabilities 

Ms. Hendricks. Disclosed in their footnotes, yes, sir. 

Senator Fitzgerald. And that Moody’s was aware of? 

Ms. Hendricks. Correct, in the report that I mentioned earlier. 

Senator Fitzgerald. And while the publicly-reported financials 
show a GAAP debt to capitalization ratio of 49 percent, you cal- 
culate that the GAAP debt plus Moody’s off-balance sheet liabilities 
was 56 percent; is that correct? 

Ms. Hendricks. Yes, and that’s an error. Using the $7.1 billion, 
it should be 60 percent. 

Senator Fitzgerald. Sixty percent, OK. Then you came up — if 
you have this document here, on this next page — I want to hold 
this up so we are carefully talking about the same document here. 
There is a document that says, “SSB.” I suppose that is Salomon 
Smith Barney — “Additional Known Structures” — so these are addi- 
tional structures you knew of — “other off-balance sheet items,” and 
you come up with an additional $6 billion in off-balance sheet li- 
abilities; is that correct? 

Ms. Hendricks. That’s what’s on this page, yes, sir. 

Senator Fitzgerald. Is the math on this page correct? 

Ms. Hendricks. The math on this page is correct. 

Senator Fitzgerald. And then you have a little line here of 
GAAP debt plus Moody’s liabilities, plus the Salomon Smith Bar- 
ney known structures, brings the debt to equity ratio to 65 percent; 
is that correct? 

Ms. Hendricks. That is correct. 

Senator Fitzgerald. So you were aware that really their debt 
level was higher than would appear in their publicly-available fi- 
nancial reports as of the date of this report, September 20; is that 
correct? 

Ms. Hendricks. Well, Senator, if I might, on that sheet that you 
just held up, if you look further in your materials, you’ll see that 
we provided the Subcommittee with a list of those assets that we 
feared at the time, but could not — were not absolutely certain, we 
were double counting. We threw them in because we wanted to be 
as punitive as possible, but we recognized that we were being nega- 
tively sloppy in our analysis. And so a number of those items — and 
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frankly, we were sloppy not only in the calculation that I’ve just 
admitted to, but also in our terminology, when we call that SSB 
additional known structures. 

Senator Fitzgerald. But you were aware that there were signifi- 
cant substantial off-balance sheet liabilities that were out there 
that Moody’s did not necessarily know about and that were not nec- 
essarily self-evident from the publicly available financial state- 
ments filed by Enron; is that correct? 

Ms. Hendricks. Senator, the answer to that question is no, be- 
cause I did this calculation to be as negative as I could, not to dem- 
onstrate that I knew things that weren’t in the information. As a 
consequence of that, I knew we were double counting, and I subse- 
quently then 

Senator Fitzgerald. Were you double counting — was everything 
double counted or just a few items on there double counted? 

Ms. Hendricks. Most of the items were double counted. I think 
if you look in your exhibits at — if you continue on in that same ex- 
hibit, Exhibit 165.1 If you keep turning pages, you’ll get to the 
part — that same chart, where it lists the double-count. 

Senator Fitzgerald. I, maybe, see that you are saying about $3 
billion of the additional $6 billion is double counted. 

Ms. Hendricks. It turns out that leases as well are on the bal- 
ance sheet, or actually picked up in the Moody’s report I believe. 
So there were a number of items here. I think the principal item 
that is on the balance sheet is the 

Senator Fitzgerald. When did you realize you had double count- 
ed? 

Ms. Hendricks. I knew it when I was doing the calculation, but 
I couldn’t be certain, and so after we prepared this analysis and I 
was able to demonstrate that this was still an investment grade 
company, which is the next page of this presentation, which was 
the whole purpose of doing the presentation, was to get to this final 
page, and to be able to demonstrate that even throwing in things 
that I knew to be double counting, even though I couldn’t precisely 
give you the numbers, which I subsequently did. I subsequently 
went back and said, OK, the Marlin financing is in Note 9, and the 
Firefly financing is electro and that’s Note 9, and the Sutton Bridge 
financing is a Rule 144A Euro bond and that is in the public do- 
main. 

When I was subsequently able to go back and get that specific 
data, we absolutely corrected the information. But at the time my 
objective was not to be accurate. My objective was to be as conserv- 
ative as I conceivably could be, and to demonstrate first to my own 
satisfaction and second to the Subcommittee’s satisfaction, that 
this was still an investment grade company. And that is what the 
final page of this presentation demonstrates to me and to my satis- 
faction at the time. 

When I subsequently was able to go back 

Senator Levin. What page are you looking at? 

Ms. Hendricks. I’m sorry, sir. If you go to the last page 

Senator Levin. Just the number at the bottom. 


^Exhibit No. 166 appears in the Appendix on page 592. 
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Ms. Hendricks. Down at the bottom, page 4, comparable compa- 
nies, the last page of that exhibit. 

Senator Levin. OK, thank you. 

Ms. Hendricks. What we did was to say here are companies that 
are in the same industry that are subjected — financing themselves 
in the same way. And, Senator, the reason I derive so much com- 
fort from this presentation was because I did not adjust these other 
companies’s numbers of any form of off-balance sheet activity. 

Senator Fitzgerald. I am looking at comparable companies. This 
is document CITISPSI 0031098. 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. Here you are just disclosing the GAAP in- 
debtedness. It says, “The following is a review of the GAAP debt 
capital ratio of certain comparable companies.” And then you have 
Enron listed, and it seems like here you have backed out the off- 
balance sheet liabilities. 

Ms. Hendricks. No, sir. This is the 

Senator Fitzgerald. Well, how do you come up with a debt to 
equity ratio of 48.7 percent here? 

Ms. Hendricks. Because all of these are debt-to-cap. When you 
look at AES Corp, when you look at Sonat, for this to be apples 
to apples on this page, I showed Enron’s number. But on the prior 
page and on the previous page 

Senator Fitzgerald. Yes, but you are aware of substantial off- 
balance sheet liabilities of Enron, which you have just dem- 
onstrated in the prior pages. 

Ms. Hendricks. They were disclosed in the footnotes to the fi- 
nancial statements. 

Senator Fitzgerald. All of those liabilities? 

Ms. Hendricks. No. Maybe, I’m obviously not being clear. 

Senator Fitzgerald. I see what you are saying, that you know 
that the publicly reported GAAP debt to capital ratio of AES Corp 
was 78 percent. 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. And that does not make reference to any 
off-balance sheet liabilities that company may have. 

Ms. Hendricks. Correct. 

Senator Fitzgerald. I understand that. But are you saying the 
only thing that is relevant to determine whether a company is in- 
vestment grade are its GAAP basis liabilities, and that all of those 
off-balance sheet obligations are irrelevant in deciding whether it 
is investment grade? 

Ms. Hendricks. Senator, what I’m saying is the question that 
you asked me first was do I recall this presentation and what was 
I asked in the presentation, and what was the purpose of my re- 
sponse presentation. I was asked if including the off-balance 
sheet — loose language — liabilities of this company would still — if 
we included those, would the company still be an investment grade 
credit. 

This is the analysis that I did and this is the analysis that I sent 
to the Chairman of the Subcommittee, and subsequently had either 
a telephone or over-lunch conversation. I mean I don’t think it was 
an actual presentation where I went back to the committee with 
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the material, but it was a discussion in which I said we have done 
an incredible stress testing. 

Senator Fitzgerald. So you persuaded the committee that this 
was an investment grade company, that Enron was, and you 
should go forward with the public offering or the Rule 144A sale 
of securities? 

Ms. Hendricks. Yes, Senator. 

Senator Fitzgerald. Did anybody question you on that? 

Ms. Hendricks. No, Senator, and what I represented was that 
we would, from this point forward, do a thoroughly rigorous anal- 
ysis, which we did in each subsequent Commitment Committee 
presentation. 

Senator Fitzgerald. Was your compensation in any way tied to 
how many deals you brought in and persuaded the company to un- 
derwrite? 

Ms. Hendricks. No. In any direct way, no. We’re not paid on a 
commission basis. My compensation, as the global head of the 
group, was primarily a function of the global revenues of the firm 
of which Enron was less than 10 percent. 

Senator Fitzgerald. So if you did not generate any business all 
year, it would not really affect your compensation? 

Ms. Hendricks. No, I wouldn’t say that. I would think they 
might question whether or not I should still be the head of the 
group. 

Senator Fitzgerald. Can it not be said that they expect you to 
generate some deals? 

Ms. Hendricks. Absolutely, sir. 

Senator Fitzgerald. You try to generate deals for the bank, 
right? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. But at the same time you do not want your 
firm to underwrite something it should not. 

Ms. Hendricks. Senator, in my belief, there is no level of fee 
compensation that justifies risking the firm’s reputation, and there 
is absolutely no way that we would have done this transaction to 
do this transaction if we thought there was an issue. 

Senator Fitzgerald. Are bankers at Salomon Smith Barney pe- 
nalized if they sell bad securities to the public that do not get re- 
paid? 

Ms. Hendricks. In my opinion, absolutely. 

Senator Fitzgerald. In your opinion. Is that any part of a writ- 
ten compensation policy for the bankers there? 

Ms. Hendricks. No, because we do not have written compensa- 
tion policies, sir. 

Senator Fitzgerald. There is nothing written, it is all just — who 
decides what your compensation is? 

Ms. Hendricks. My boss. 

Senator Fitzgerald. Who is your boss? 

Ms. Hendricks. At the time, the Global head of the investment 
bank. 

Senator Fitzgerald. And you do not know on what criteria he 
bases your compensation? 

Ms. Hendricks. No, sir, I think I have a general idea of the 
criteria 
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Senator Fitzgerald. What are they? 

Ms. Hendricks. But there is no contractual arrangement. 

Senator Fitzgerald. Do you think that they look favorably, 
when it comes to compensating you, on how many deals you gen- 
erate? 

Ms. Hendricks. Yes, and I think they would look very favorably, 
very unfavorably on me for doing transactions that resulted in ei- 
ther a loss of prestige for the firm or an economic loss. 

Senator Fitzgerald. Would you not think this transaction re- 
sulted in somewhat of a loss of prestige? 

Ms. Hendricks. Absolutely. 

Senator Fitzgerald. Were you penalized at all in your com- 
pensation? 

Ms. Hendricks. I believe I was, sir, yes. 

Senator Fitzgerald. You were. OK. Now, on November 4, this 
is a supplement to the offering memorandum, dated November 4, 
1999, for Yosemite Securities Trust I. When did you actually sell? 

Ms. Hendricks. I am sorry. Senator. Could you say that one 
more time for me. I am sorry. 

Senator Fitzgerald. This is the prospectus for Yosemite Securi- 
ties Trust I. 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. For the notes, and I asked you for that be- 
fore, and lo and behold my staff had one. What was the date that 
you sold the Yosemite securities, that you actually closed the sale 
of those notes? 

Ms. Hendricks. I do not know. 

Mr. Caplan. It is November 4, 1999. 

Senator Fitzgerald. That is the date of this supplement. It says, 
initially, “Purchasers expect to deliver the securities on or about 
November 18.” 

Mr. Caplan. Oh, I am sorry. 

Senator Fitzgerald. So somewhere around November 18. 

Mr. Caplan. Sorry. It was November 18th. 

Senator Fitzgerald. In this prospectus, you do disclose certain 
risk factors that you knew of. The underwriter is Salomon Smith 
Barney; is that correct? 

Ms. Hendricks. Yes. 

Senator Fitzgerald. That is the company you work for, right? 

Ms. Hendricks. Yes, sir. 

Senator Fitzgerald. We have established that Salomon Smith 
Barney knew of some of the off-balance sheet liabilities by Sep- 
tember 1999 of Enron. Did you disclose any of those off-balance 
sheet liabilities in this offering prospectus? 

Ms. Hendricks. Senator, I do not mean to quibble with termi- 
nology, but it is relevant I think to this discussion. I do not agree 
that these are off-balance sheet liabilities. That was a sloppy term 
that we used in our presentation material, but virtually all of the 
transactions 

Senator Fitzgerald. Was it material information — let me put it 
that way — what you prepared for the Investment Grade Com- 
mittee? It was apparently material enough for you to tell your com- 
mittee before they went forward with it. Was it material 
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Ms. Hendricks. No, sir, I did not believe that was material non- 
public information for us to disclose to the committee — I mean, to 
the public. 

Senator Fitzgerald. Why were you disclosing it to the com- 
mittee? If it is not material, why are you wasting their time? 

Ms. Hendricks. One, because they asked me to, but, two, most 
importantly, this was a flawed analysis that anyone could have 
done in reading the financial statements and which I think Lynn 
Turner referred to this morning in terms of when you read through 
these financial statements, there are a number of questions that 
are asked. At the point at which I did the analysis, it was inac- 
curate, and had we disclosed it, it would have been misleading. 
Having said that 

Senator Fitzgerald. It was overly conservative. 

Ms. Hendricks. There was no legal requirement to disclose it, 
and what we disclosed is what we believe is the legal requirement. 
As I am sure you know, our underwriting activities are extremely 
carefully monitored, and we do exactly what it is appropriate for 
us to do, recognizing that to step outside of those boundaries is to 
subject both investors and ourselves to risk. 

Mr. Caplan. And we relied upon experts in determining what 
the appropriate disclosure in this instance was and received legal 
opinions consistent with that 

Senator Fitzgerald. Who is your law firm? 

Mr. Caplan. In this transaction, we actually received two dif- 
ferent legal opinions on the securities law issues. One was from 
Millbank Tweed basically on the Yosemite structure, and then Vin- 
son & Elkins, who is 

Senator Fitzgerald. Vinson & Elkins? 

Mr. Caplan [continuing]. Who is Enron’s legal counsel, as you 
know, gave a lOb-5 opinion 

Senator Fitzgerald. They opined that your disclosures were suf- 
ficient. 

Mr. Caplan. That the disclosure, the Enron-related disclosure, in 
particular, was sufficient, as well as received a comfort letter from 
Enron’s accountants that the information incorporated by reference 
and included in the document was proper. 

Senator Fitzgerald. So let me just get this straight. You, Ms. 
Hendricks, that whole analysis you did for your Investment Com- 
mitment Committee, the presentation, dated September 20, where 
you itemized the off-balance sheet liabilities of Enron Corporation, 
you do not believe that was material information that someone who 
might want to invest directly or indirectly in Enron needed to be 
aware of? 

Ms. Hendricks. I believe that all of that information was public 
information, that anyone could have done the analysis that I did, 
that the liabilities were not off-balance sheet, and that, no, I did 
not need to disclose it. 

Mr. Caplan. Which was verified by our experts, effectively. 

Senator Fitzgerald. All of that information was disclosed, and 
so you did not believe it needed to be detailed in any risk-factor 
statement in your offering memorandum? 

Ms. Hendricks. No, sir. I know that in this morning’s presen- 
tation, there was discussion by the staff with respect to require- 
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ments for supplemental disclosure, but we did not believe that that 
was appropriate or necessary. 

Senator Fitzgerald. So is your position that if it is disclosed in 
publicly available documents, even if the disclosure is obtuse, you 
would admit that the disclosure in the footnotes is fairly obtuse 
with respect to these off-balance sheet liabilities, would you not? 
Your position is that if it is somewhere in the publicly available re- 
ports, even if it is buried in an obscure footnote, that you do not 
have to further disclose it or highlight it. 

Ms. Hendricks. Senator, my position is that this was a Rule 
144A transaction that was being sold to QIBs, which are the larg- 
est, most sophisticated institutional investors in the world and that 
our obligation here was to incorporate, by reference, which we did, 
the financial statements of Enron which were audited by a rep- 
utable accounting firm at the time and that that was the standard 
of required disclosure, which we met. 

Senator Fitzgerald. Well, I appreciate that. Mr. Chairman, if 
you want to 

Senator Levin. We are going to take a 10-minute recess for the 
sake of our witnesses, and our staff, and I think ourselves. We will 
recess for 10 minutes. 

[Recess.] 

Senator Levin. We will come back to order. 

I want to pick up where Senator Fitzgerald left off and refer you 
to Exhibit 168, ^ Page 21 . Now this was prepared, as I understand, 
Ms. Hendricks, by the time you have gotten to Yosemite IV, 
through all of these transactions involving Yosemite; is that cor- 
rect? 

Ms. Hendricks. Is this Yosemite IV, Senator? I am sorry. I just 
turned right to 

Senator Levin. That is OK. If you go back to Exhibit 168. 

Ms. Hendricks. April 16. 

Senator Levin. All right. 

Ms. Hendricks. Yes, sir. 

Senator Levin. What is this document? 

Ms. Hendricks. This is the Commitment Committee memo- 
randum that would have been prepared for the Investment Grade 
Commitment Committee. 

Senator Levin. This is after Yosemite IV? 

Ms. Hendricks. No, this would have been 

Senator Levin. Just before Yosemite IV? 

Ms. Hendricks. Prior to, yes. This would have been the approval 
for Yosemite IV, sir. 

Senator Levin. So, by now, you have gone through this kind of 
an assessment as to what the appropriate amount of what pre- 
viously had been called additional known structures, off-balance 
sheet items, etc. You have now got to the point where you are 
about to take up Yosemite IV, right? You have done it for Yosemite 
I, you have done it for Yosemite II, you have done it for ECLN I, 
haven’t you? 

Ms. Hendricks. Yes, and this is actually ECLN 11. I know that 
the staff refers to it as Yosemite IV, but 


^ Exhibit No. 168 appears in the Appendix on page 604. 



155 


Senator Levin. OK. We will call it either ECLN II or Yosemite 
IV interchangeably, correct? 

Ms. Hendricks. Yes, sir. 

Senator Levin. Now what you have testified to is that these fig- 
ures appeared in the Enron financial statement; is that correct? 

Ms. Hendricks. Yes, Senator. 

Senator Levin. As a matter of fact, and this is the critical ques- 
tion, these items are financings, are they not? 

Ms. Hendricks. Yes, Senator. 

Senator Levin. They are. 

Ms. Hendricks. Yes, Senator. 

Senator Levin. They appear as financings in the financial state- 
ments of Enron? 

Ms. Hendricks. No, Senator. It would depend on the structure 
as to how they are accounted for. 

Senator Levin. My question is did they appear as financing in 
the financial statements of Enron? 

Ms. Hendricks. They would have been listed on the balance 
sheet or in the footnotes as obligations of the company. I am not 
trying to be difficult. Senator. I am trying to make sure I under- 
stand what you are asking. 

Senator Levin. I thought that they were listed in that big item 
called price risk management liabilities, were they not? 

Ms. Hendricks. The prepaids are, yes, sir. Receivable financing, 
for example, would not have been. 

Senator Levin. Let us just talk about the prepaids. 

Ms. Hendricks. OK. 

Senator Levin. Prepaids were listed in price risk management li- 
abilities; is that correct? 

Ms. Hendricks. They were included, yes. Senator. 

Senator Levin. In the Enron financial statements. 

Ms. Hendricks. In the Enron audited financial statements, yes. 
Senator. 

Senator Levin. But you know that they are financings, do you 
not? 

Ms. Hendricks. Senator, I know that they have monetized the 
future cash flows, yes, sir. 

Senator Levin. You know they are financings, do you not? 

Ms. Hendricks. Yes, sir. 

Senator Levin. You use that term all of the time. 

Ms. Hendricks. Yes, Senator. 

Senator Levin. They do not appear as financings, do they, in the 
Enron financial statement? 

Ms. Hendricks. They appear as liabilities. Senator. 

Senator Levin. Not as financing. 

Ms. Hendricks. Senator, I 

Senator Levin. Is that not correct? They do not appear as 
financings in the Enron financial statement; is that correct? 

Ms. Hendricks. I believe that the generally accepted accounting 
principles required them to be disclosed, as their auditors told 
them they had to disclose them; that these are price risk manage- 
ment liabilities of the firm that what 

Senator Levin. I am talking here about the prepays. 

Ms. Hendricks. Yes, of Enron. 
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Senator Levin. They are not financings. 

Ms. Hendricks. They were structured financings. I mean, they 
were loans, they were structured financings. You have used dif- 
ferent terms 

Senator Levin. No, I have not. You told your hoard that they are 
financings. 

Ms. Hendricks. Well, we called them off-balance sheet 
financings. Senator, and they are not off-balance sheet either. 

Senator Levin. But they are financings. 

Ms. Hendricks. Well 

Senator Levin. You treat them as financings to your board. You 
tell them your financings. We have been told all day long by the 
folks who were trying to defend this stuff that the oil prepaids are 
financings. That is the argument you have all been using. 

Ms. Hendricks. Correct. 

Senator Levin. OK, if they are financings, they do not show up 
as financings on the Enron financial statement as financings. Do 
they? 

Now that is a very precise question. Do they show up on the 
Enron financial statement as financings? 

Ms. Hendricks. Nowhere on the Enron financial statement, that 
I am aware of, does anything show up as financings. 

Senator Levin. They show up 

Ms. Hendricks. They show up as long-term debt, but not 
financings. 

Senator Levin. They do not show up at all as debt or financings, 
do they? 

Ms. Hendricks. I am not aware of anything that shows up as 
financings. 

Senator Levin. Including oil prepaids. 

Ms. Hendricks. Including oil prepaids. 

Senator Levin. So now you believe the oil prepaids are 
financings. They do not show up on the Enron financial statement 
as financings; are you with me so far? 

Ms. Hendricks. I am with you, sir. 

Senator Levin. But you tell investors that they can rely on the 
financial statements of Enron which you incorporate by reference 
in your offering 

Ms. Hendricks. Yes, Senator. 

Senator Levin [continuing]. Even though that financial state- 
ment, which you incorporate by reference, leaves off the fact that 
there are this many prepaids that you treat as financings when you 
deal with your own board; is that factually correct, what I just 
said? 

Ms. Hendricks. No, this is not our board. I am sorry. 

Senator Levin. Excuse me, to the committee. 

Ms. Hendricks. OK. 

Senator Levin. You are right. 

Ms. Hendricks. There is a difference. 

Senator Levin. You are right. I am sorry. To the committee that 
you presented this to, you presented this as a financing; is that cor- 
rect? 
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Ms. Hendricks. Yes, sir, I presented this as off-balance sheet 
financings, which is incorrect, but it definitely is presented as spe- 
cific things that we were aware of, yes. 

Senator Levin. And you believe it is a financing, do you not, the 
prepaids? 

Ms. Hendricks. I believe that it is a structured financing, yes, 
sir. 

Senator Levin. You do, the prepaids. 

Ms. Hendricks. Yes, sir. 

Senator Levin. But they do not appear on the financial state- 
ment of Enron as a financing, do they? 

Ms. Hendricks. No, sir, they do not. They appear as price risk 
management liabilities. 

Senator Levin. And you incorporate that financial statement, by 
reference, in your offering, do you not? 

Ms. Hendricks. Yes, sir, we do. 

Senator Levin. Therefore, you are incorporating something which 
is not accurate. 

Ms. Hendricks. I disagree with that. Senator. 

Senator Levin. You present to your Capital Committee this is a 
financing. It does not show as a financing on the financial state- 
ment that you incorporate, by reference. It shows as something 
else, something very different, which everyone here has finally ac- 
knowledged, which is a risk management liability. 

Ms. Hendricks. Senator, we disclose, throughout this memo- 
randum to our Commitment Committee, that these transactions 
are accounted for under generally accepted accounting principles 
under price risk management and asset liabilities. And when we 
are asked by them what the business purpose is of engaging in 
these transactions, we gave the same response that we gave to 
your Subcommittee earlier this morning with respect to our belief 
that this was a legitimate business purpose as an attempt to mone- 
tize future cash flows. 

I also further believe that this type of transaction was described 
in the report by Moody’s in 1998. I think there are references that 
are made to it in other transactions, but if you are asking me if, 
specifically 

Senator Levin. That is my question, very specifically. 

Ms. Hendricks. And I gave the answer, no, these are not listed 
as financings and, no, it would not have been appropriate for us to 
include them because, under generally accepted accounting prin- 
ciples, they are not financings, and it would have been 
inappropriate 

Senator Levin. Prepaids are not financings. 

Ms. Hendricks. Under generally acceptable accounting 
principles 

Mr. Caplan. But again, I think that is not even our decision. 

Senator Levin. I thought that you have been arguing all 
afternoon that they are financings. 

Mr. Caplan. We consider them financings because we take credit 
risk in them. 

Senator Levin. Good. So that is — yes. 

Mr. Caplan. However, the accountants are the ones that are 
charged with disclosing them where they should be disclosed in the 



158 


financial statements. So you are asking us to indicate whether we 
think an accounting principle is right or wrong, and I do not think 
we are in a position to do that. 

Senator Levin. No, I am not. I am asking you a simple question. 
You presented to your committee here these prepays as financing, 
which you have heen arguing they are all afternoon, and they are 
not shown as financings on the financial statement of Enron, which 
you incorporate by reference in your offering. Those are factual 
statements. 

Ms. Hendricks. Correct. 

Senator Levin. Mr. Caplan, who were the people at Enron whom 
you dealt with on the prepays and on the Yosemite structure? 

Mr. Caplan. Starting, I guess, from the top of the organization, 
I know that Andy Fastow was aware of them, but I did not have 
direct dealings with him — Jeff McMahon, Bill Brown, Doug 
McDowell, Jody Coulter, Barry Schnapper, George McKean, Dan 
Boyle, I would say those are kind of the primary people — I am 
sorry, Ben Glisan, a couple of people in Europe, Trease ffirby, and 
Simon Crowe and Paul Chivers, and one other person in Europe, 
a woman named Anne Edgley, I would say that is probably the core 
group of people. 

Senator Levin. Mr. Bushnell, this is a question for you. 

Chase supplied us with tapes of phone conversations related to 
the prepay transactions. They supplied them because all of the 
traders calls are taped, and they were under subpoena to produce 
all documents, including tapes that addressed Enron transactions. 

Now Citigroup received a similar subpoena. Your traders appar- 
ently are also taped, their phone conversations. Why has Citigroup 
not produced any tapes to the Subcommittee? 

Mr. Bushnell. I cannot answer that question in terms of why 
we might not have responded to that. I believe. Senator, that some 
of our traders are taped and others are not, but I am not aware 
of the existence of any tape recordings. 

Senator Levin. Have you inquired? 

Mr. Bushnell. I have not. 

Senator Levin. How would you be aware of them if you have not 
inquired? 

Mr. Bushnell. I said I am not aware of the existence of any of 
the tapes. I have not asked the question. Senator. 

Senator Levin. Would you do that? 

Mr. Bushnell. Yes, sir. 

Senator Levin. We have asked a number of questions which we 
are going to need answers for, for the record, from both of our last 
panels. The testimony today and the documents surely paint a very 
disturbing picture. Enron came to the banks. It had a clear desire 
to get cash, but to show it not as debt, but as something else — cash 
flow from operations. The financial institutions provided the struc- 
ture and the vehicle to create these fake prepaid trades. It at- 
tempted to turn debt into cash flow from operations. 

The critical third party that was provided were off-shore shell 
corporations that existed in secrecy jurisdictions solely for, and as 
the creation of, the investment bank. 

Just a little bit like the “Wizard of Oz,” when Toto pulls back the 
curtain to show the great Oz is no more than just an old man rap- 
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idly manipulating pyrotechnic devices, when you pull back the cur- 
tain of off-shore shell companies, it reveals that the banks were 
calling the shots and pulling the strings. There is no other conclu- 
sion that any reasonable person can reach, I believe, that effective 
control of those two off-shore entities were in the hands of the 
banks. 

This deception was taken a step further when investments were, 
in the Yosemite Trust, sold to persons relying on an Enron finan- 
cial statement which did not disclose these prepays and which 
Citibank incorporated by reference in its offering. 

Enron desperately wanted the cash to be booked as prepays, real 
prepays, they hoped people would believe, but in order for them to 
be legitimate prepays, there had to be independent parties, the 
third-party entities could not be controlled by the banks, the trades 
could not be linked, and the testimony — it is very obvious here 
today — shows that they were linked. There had to be price risk. 
Plenty of testimony was that they were all hedged, and there was 
no price risk. The purchaser of the commodity had to have an ordi- 
nary business reason for purchasing it. That surely did not appear 
with either of these off-shore entities. 

So the reality was hidden from credit rating agencies, from the 
public, from outside investors. I do not believe that Enron could 
have done what it did in hiding debt and disguising it as cash flow 
from operations without the assistance and participation of the 
banks. 

All of the documents in the record here are going to be referred, 
as I indicated, to the SEC and the Department of Justice. We hope 
that the Sarbanes bill will cure some of the problems here, but I 
think the problem ultimately has got to be addressed internally by 
our major institutions. It is a sad day for me, believe me, when two 
institutions like Citigroup and Chase, come before us and, instead 
of shedding light on what clearly was the intent here of Enron to 
turn debt into operational cash coming in, we find the continuation 
basically of an insistence that nothing was done wrong here, that 
nobody knew that this was intended to be shown as debt, even 
though there is no jurisdiction for it — excuse me — it was intended 
to be shown as operational income, even though there is no juris- 
diction for it according to the criteria which we had set out to be 
shown as anything other than debt. 

The answer has got to come not just from additional regulation 
and laws, although I think they are appropriate, if done sensibly, 
but the ultimate answer here has got to be given at least signifi- 
cantly by our institutions, our banks, our boards of directors, our 
corporations. This is a pretty sad story, in my judgment. I know 
we have not heard the end of it, but we have reached the end of 
the hearing. We thank our witnesses for coming forward. It has 
been a long day, I hope an illuminating day. That has been our in- 
tention. 

We will stand adjourned. 

[Whereupon, at 7:25 p.m., the Subcommittee was adjourned.] 
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U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:36 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Carl Levin, Chair- 
man of the Subcommittee, presiding. 

Present: Senators Levin, Durbin, Carper, Dayton, Lieberman (ex 
officio), Collins, and Fitzgerald. 

Staff Present: Linda J. Gustitus, Chief of Staff, Senator Levin; 
Elise J. Bean, Acting Chief Counsel; Mary D. Robertson, Chief 
Clerk; Robert L. Roach, Counsel and Chief Investigator; Stephanie 
E. Segal, Professional Staff Member; Ross Kirschner, Deputy Inves- 
tigator; Jamie Duckman, Professional Staff Member; Edna Ealk 
Curtin, Detailee/General Accounting Office; Rosanne Woodroof, 
Detailee/Department of Commerce OIG; Lani Cossette, Intern; Alex 
DeMots, Intern; Kim Corthell, Republican Staff Director; Alec 
Roger, Counsel to the Minority; Claire Barnard, Investigator to the 
Minority; Jim Pittrizzi, Detailee/General Accounting Office; 
Meghan Eoley, Staff Assistant; Jessica Caron, Intern; Victor 
Marsh, Intern; Tim Henseler (Senator Levin); David Berick (Sen- 
ator Lieberman); Bill Weber (Senator Durbin); Gary Brown and 
Bob Klepp (Government Affairs Committee/Senator Thompson); 
Holly Schmitt (Senator Banning); and Jennifer Bonar (Senator 
Fitzgerald). 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Good morning, everybody. 

Last week, the Subcommittee looked at the sham transactions 
that Enron used to obtain billions in loans from major financial in- 
stitutions without showing any debt on Enron’s books. The hearing 
revealed that the financial institutions not only were aware that 
Enron was engaged in misleading accounting but actively assisted 
Enron in its deceptions. 

The documentation included an internal email from a Chase 
banker reporting how “Enron loves these transactions because it 
can hide debt from its equity analysts.” We saw how Chase and 
Citigroup helped Enron construct false energy trades by providing 
offshore entities, effectively controlled by the banks, to participate 
as sham trading partners, the banks that then helped orchestrate 
multi-party trades with no price risk that canceled each other out 
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except for the equivalent of interest payments by Enron on loans 
Enron was trying to hide, and the phony cash flow from operations 
Enron was trying to magically create. 

Chase and Citigroup did more than just help Enron carry out its 
deceptions. They also pitched Enron-style phony prepays to other 
companies, further spreading into the U.S. business community the 
poisonous practice of misleading accounting. 

At the hearing, through the witnesses, and after the hearing, 
through statements by their CEOs, the two banks claimed this was 
all business as usual, reflecting industry practices, and that their 
companies acted properly and with integrity, to use their words. 
William Harrison, the CEO from Chase, even lauded Chase’s wit- 
nesses because, in his words, they “stood tall” in the face of Sub- 
committee questioning. Neither company has admitted responsi- 
bility for helping Enron doctor its financial statements, much less 
admit to any misjudgment or wrongdoing. 

The evidence presented at the hearing last week, however, was 
clear and convincing. And when the banks’ witnesses were con- 
fronted with the documentary evidence that showed the banks 
knew that the phony prepays were being used by Enron to book 
loans as cash flow from operations in order to keep their credit rat- 
ing and stock prices up, the witnesses worked hard to obfuscate the 
plain meaning of their own words. 

Look at the testimony last week of Jeffrey Dellapina of Chase 
when confronted with a recording and transcript of a phone con- 
versation in which he participated where an Enron employee said 
to Mr. Dellapina, “That goes to the same point you were raising, 
Jeff, that from your side you also want to make sure that Mahonia 
seems independent.” When questioned about the use of the phrase 
“seems independent,” Mr. Dellapina challenged the taped conversa- 
tion. “I don’t believe I would have wanted it to seem independent,” 
he said. 

When asked about an internal Chase document describing 
Mahonia as a special purpose entity used in the Enron prepays as 
“formed by Chase,” Donald McCree, a senior Chase official, testi- 
fied that the words “formed by Chase” were loose and inaccurate. 

When Robert Traband of Chase was asked if he would call the 
Enron prepays with Chase a circular deal, Mr. Traband testified he 
didn’t know. The Subcommittee then played a tape of a conversa- 
tion involving Mr. Traband where he specifically described the pre- 
pays as “circular.” When asked what he meant by that term, Mr. 
Traband said, “I don’t recall.” 

Citigroup often took the same tack of saying its documents didn’t 
mean what they said. When asked about a memo in which a 
Citigroup employee suggested adding a penny to the price spread 
in an Enron prepay to make the prepaid structure a little more like 
a trade, Richard Caplan of Citigroup denied that the memo actu- 
ally meant what it said. 

A similar response was given by James Reilly of Citigroup when 
he was asked about three different memos regarding the so-called 
Roosevelt prepay. In those memos, Mr. Reilly refers to Enron’s un- 
disclosed agreement to repay $125 million by September 30, 1999, 
an arrangement that, if known, would have forced recategorization 
of the so-called prepay as Enron debt. 
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At the hearing Mr. Reilly said, “ ‘Agreement’ is a word that could 
mean different things, and I did not intend to mean that it was a 
binding agreement.” 

In one exchange, when confronted with the discrepancy between 
what the memo said and what he was testifying to at the hearing, 
Mr. Reilly said, “The memo is wrong.” He was, in effect, disputing 
the plain words of three contemporaneously written memos. 

And, finally, when David Bushnell was asked whether he agreed 
that it is the responsibility of a financial institution like Citigroup 
not to participate in a deception, believe it or not, Mr. Bushnell 
said, “It depends upon what the definition of a ‘deception’ is.” 

I guess that is what is meant by “standing tall.” 

So last week. Chase and Citigroup denied the plain meaning of 
words in their own contemporaneous documents. Today, looking at 
the prepared statement of Merrill Lynch, it is more of that same 
approach: Deny the plain meaning of words in your own docu- 
ments. 

Merrill Lynch will say commitment doesn’t mean commitment, 
guarantee doesn’t mean guarantee. They mean something else, 
maybe best efforts. And loan doesn’t mean loan. It means purchase. 

Last week, we showed how two major financial institutions 
helped Enron hide debt. This week, we will see how a major finan- 
cial institution, Merrill Lynch, helped Enron artificially and decep- 
tively create revenue. 

But the underlying truth is the same as last week. Enron 
couldn’t have engaged in the deceptions it did without the help of 
a major financial institution. Merrill Lynch assisted Enron in cook- 
ing its books by pretending to purchase an existing Enron asset 
when it was really engaged in a loan. 

The accounting sham involved the sale of an interest in three Ni- 
gerian barges that operated as floating power stations. Enron 
wanted to sell these barges before the end of calendar year 1999 
so it could report the sales income as earnings in its 1999 financial 
statements. But Enron was unable to find a buyer willing to com- 
plete the sale before the end of the year. 

In mid-December 1999, Enron asked Merrill Lynch as a favor to 
set up a special purpose vehicle, subsequently called Ebarge, to 
take an Enron asset — barges, or the income that they might par- 
ticularly create — for a short period of time for a $28 million pur- 
chase price consisting of a $7 million cash payment from Merrill 
Lynch and a purported loan of $21 million from Enron to Ebarge. 
This transaction would allow Enron’s African Division to book sales 
income of $12.5 million. Merrill Lynch agreed, but this is the key: 
Only after receiving Enron’s commitment that it would find a buyer 
for Merrill Lynch’s interest in the barges within 6 months. 

Merrill Lynch also received assurances of a 15-percent return on 
its $7 million, plus an immediate payment of $250,000. This so- 
called sale arrangement violated elemental accounting rules which 
allow a seller to book sales income only for a transaction that is 
a real sale. Enron’s guarantee to Merrill functioned as an ongoing 
obligation that kept Merrill from assuming the risks of company 
ownership. In a real sale, the risks and rewards of the asset are 
completely transferred from the seller. 
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The evidence is clear that Enron and Merrill were aware of this 
accounting problem, and in order to facilitate Enron booking the 
transaction as a sale, it had to keep Enron’s oral guarantees a se- 
cret, omitting it from the documentation and leaving it as an oral 
understanding. 

As the 6-month deadline approached on June 30, 2000, Merrill 
Lynch became concerned that Enron would not fulfill its promise. 
On the day before the deadline, LJM2, an investment vehicle run 
by Enron’s chief financial officer Andy Eastow, stepped in and took 
over an interest in the barges from Merrill Lynch at the previously 
agreed upon terms. It paid Merrill Lynch the $7,525 million that 
had been assured to Merrill by Enron at the beginning of the trans- 
action, the $7 million principal and 15-percent interest over 6 
months, and it assumed the $21 million note that Enron initially 
loaned to Ebarge. 

By the way, Ebarge never paid any interest on that note, not- 
withstanding loan documents that required it to do so. Three 
months later, in September 2000, Enron and LJM2 sold the barge 
interest to a third party. 

When you look at the elements of this transaction, it is obvious 
that it is not a real sale. Through an unwritten side agreement, 
Enron provided a guarantee to take Merrill Lynch out of the deal 
within 6 months. Merrill Lynch was guaranteed and received a 
specified 15-percent return on its $7 million investment. Merrill 
Lynch never received the periodic cash flow payments from the op- 
eration of the barges as promised under the agreement and never 
complained about it to Enron. Ebarge, the Merrill Lynch special 
purpose vehicle, didn’t pay any interest on the $21 million loan ad- 
vanced by Enron. Enron paid all the costs associated with the for- 
mation, operation, and management of Ebarge. In other words, the 
risks of owning Ebarge weren’t transferred to Merrill Lynch. 

This wasn’t the only troubling transaction that Merrill Lynch 
had with Enron. In an April 1998 memorandum, two high-ranking 
Merrill Lynch employees informed Merrill Lynch’s president. Herb 
Allison, that Merrill had lost a chance to co-manage a large Enron 
stock offer solely because Enron objected to what Enron saw as a 
lack of support by Merrill Lynch’s Enron analyst John Olson. The 
memorandum stated that Enron’s decision to deny Merrill’s partici- 
pation in the offering was “based solely on the research issue and 
was intended to send a strong message as to how viscerally Enron’s 
senior management team feels about our research effort.” 

A few months later, Mr. Olson was gone from Merrill. The new 
Merrill analyst assigned to Enron then upgraded the Enron stock 
from the equivalent of a neutral to a buy rating. A January 1999 
memorandum thanked Mr. Allison for telephoning Kenneth Lay at 
Enron about Merrill’s “difficult relationship in research,” and it 
projected additional fees from Enron now in the range of $45 mil- 
lion. 

Earlier this year, Merrill paid $100 million to the New York 
State Attorney General for compromising the independence of its fi- 
nancial analysts in a case not involving Enron. 

Among the additional business that Merrill Lynch picked up that 
year and the next was handling the private placement offerings for 
Enron’s off-balance sheet partnerships LJM2 and LJM3. Merrill 
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Lynch was not blind to the conflicts of interest raised by these 
partnerships, but Merrill Lynch decided to go ahead, and it helped 
raise some $390 million for LJM2. The money that Merrill raised 
for LJM2 helped Enron inflate its earnings and mislead investors 
and analysts in the way that it did. 

Merrill described Enron internally as “one of its biggest clients” 
and “the key to its Houston office.” In 5 years, from 1997 until 
2001, Merrill Lynch received approximately $43 million in fees 
from Enron. There is nothing wrong with making money honestly. 
It is part of the American dream. But making money by assisting 
a company like Enron to engage in misleading accounting or by dis- 
couraging analysts to provide honest ratings or by touting a ques- 
tionable investment is more like a nightmare than a dream. It mis- 
leads investors, rewards the wrong companies for the wrong rea- 
sons, and produces the situation we are in today with the crisis of 
investor confidence. 

Today, we will inquire why a company like Merrill Lynch would 
risk its reputation to do what it did. Hopefully, when the details 
come to light, Merrill Lynch will take action against those who par- 
ticipated in deceptions with Enron and will set a firmer, straighter 
course for the future. 

Senator Collins. 

OPENING STATEMENT OF SENATOR COLLINS 

Senator Collins. Thank you, Mr. Chairman. Today is the second 
hearing held by the Permanent Subcommittee on Investigations ex- 
amining the role played by some of America’s leading financial in- 
stitutions in the collapse of Enron. Our investigation has revealed 
that certain financial institutions knowingly participated in and, 
indeed, facilitated transactions that Enron officials used to make 
the company’s financial position appear more robust than it actu- 
ally was, thereby deceiving shareholders, customers, and employ- 
ees. 

Last week, the Subcommittee examined one such type of trans- 
action. Enron and its bankers, JPMorgan Chase and Citigroup, call 
them “prepays.” The evidence, however, revealed them to be noth- 
ing more than sham transactions designed to obtain, as one of the 
banks continued to tout on its website, “financial statement-friend- 
ly financing.” 

Like so many of the other deals at Enron, the apparent motive 
was to portray a false image of the company’s financial health. As 
NYU law professor and former judge William Allen noted recently 
in a speech, banks such as JPMorgan Chase and Citigroup are sup- 
posed to play a valuable role in our system of corporate checks and 
balances because they monitor debtors more closely than other pro- 
viders of risk capital. “Did the lenders not understand that they 
were enabling deception?” Professor Allen asked. Much to my dis- 
may, last week’s hearing made clear that they did understand but 
chose to proceed anyway. 

Our focus this morning is whether Merrill Lynch also partici- 
pated in enabling Enron to deceive the public. There are four as- 
pects of the Merrill Lynch-Enron relationship that we will examine. 
The first involves Merrill’s purchase of Nigerian barges with elec- 
tricity-generating equipment from an Enron-related entity in late 
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1999. This transaction allowed Enron’s African Division to meet its 
quarterly reporting target and announce to the financial world that 
Enron had sold a $12 million asset. 

As with much at Enron, though, the reality was a different story. 
Merrill’s purchase of the barges was predicated on Enron’s agree- 
ment that it would find another buyer for them within 6 months. 
Under a Securities and Exchange Commission accounting bulletin 
published that very month, such an arrangement clearly did not 
allow the seller to recognize the revenue. Handwritten notes by a 
Merrill employee warned that there was a “reputational risk, i.e., 
aiding and abetting Enron income statement manipulation,” but, 
nevertheless, Merrill went ahead with the deal. 

Second, the Subcommittee will examine actions taken by Merrill 
management in response to Enron’s complaints that Merrill’s fi- 
nancial analyst had rated the company less favorably than Enron 
would have liked. Enron informed Merrill that it would not be se- 
lected as a manager or co-manager of a large Enron stock offering 
solely because Enron objected to the rating of its equity research 
analyst. Merrill appears to have gone to extraordinary lengths to 
placate Enron, and subsequently Merrill was indeed added as a co- 
manager of the offering. After the offer went public, Merrill execu- 
tives kept Enron’s CEO updated on the activities of the research 
analyst. On at least three occasions, Merrill actually sent the CEO 
copies of the analyst’s internal list of calls that he made to clients 
touting the offering. The analyst in question subsequently left Mer- 
rill, and his replacement immediately upgraded Enron. This case 
raises troubling questions about conflicts of interest compromising 
the integrity of the ratings on which investors rely. 

Third, the Subcommittee will pursue Merrill’s decision to partici- 
pate in an Enron loan syndication. Enron sought Merrill’s partici- 
pation in a deal that had been arranged by JPMorgan Chase, but 
had failed to raise the needed $482 million for an Enron-related 
company. Prior to the request, Enron had made clear to Merrill 
that it was at “a distinct disadvantage” for obtaining future busi- 
ness from Enron because of its reluctance to use its balance sheet 
to support Enron’s business activities. Subsequently, Merrill agreed 
to participate in the loan syndication despite indications that the 
investment would result in a financial loss. Ultimately, Merrill did 
indeed lose approximately $1.6 million in the deal. 

Einally, the Subcommittee will closely look at Merrill’s dealings 
with an off-the-books partnership headed by Enron’s CEO Andrew 
Eastow. His investment company, LJM2, asked Merrill to provide 
a $10 million line of credit in connection with a $65 million revolv- 
ing credit facility. An internal Merrill document advocating the 
credit request states, “Committing to this LJM2 facility will build 
Merrill Lynch’s relationship with Andy Eastow and assist Merrill 
Lynch in securing future investment banking opportunities with 
Enron.” 

Other Merrill emails warned against it, citing the lack of a rating 
and the nature of the credit risk. Nevertheless, two of the wit- 
nesses scheduled to testify before the Subcommittee this morning 
requested an exception to bank policy for the loan for the following 
reasons: “Enron is an excellent client, $40 million in revenue in 
1999, $20 million in revenue for 2000 year to date. Andy Eastow 
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is in an influential position to direct business to Merrill.” In the 
end, the prospect of more lucrative business from Enron trumped 
those at Merrill who urged caution. 

As we learn more about how prestigious financial institutions 
participated in transactions that allowed Enron to deceive inves- 
tors, I am reminded of a congressional hearing almost a century 
ago with another banker. In 1912, J.P. Morgan appeared before a 
House Subcommittee to be questioned about his firm’s banking 
practices. He was asked whether it was true that his bank had no 
legal responsibility for the value of bonds it sold to clients. He re- 
sponded that the banks assumed something even more than legal 
responsibility — moral responsibility. 

Yet, incredibly, last week, when asked by Senator Levin whether 
it was appropriate for a financial institution to act in a manner it 
knew was deceptive, one banker responded, “It depends on what 
the definition of a ‘deception’ is.” 

It is this sad and telling quote that sums up the attitude of some 
professionals on what their duty is in today’s market. This attitude 
must change. The day of the deal that serves no purpose other 
than to exploit an accounting loophole and the day when the law 
serves as the ceiling rather than the floor on the conduct of Wall 
Street professionals and corporate executives must come to an end. 

It is important to remember that the Enron debacle is more than 
just a tale of one company’s greed. As a result of Enron’s downward 
spiral and ultimate bankruptcy, shareholders, large and small, in- 
dividual and institutional, lost an estimate $60 billion. The collapse 
of Enron caused thousands of Americans to lose jobs, to lose their 
retirement savings, and to lose confidence in corporate America. It 
is time to halt the practices that are beneficial to a select few and 
harmful to thousands. 

I want to once again commend Chairman Levin for his leader- 
ship in this important and thorough investigation. It is my expecta- 
tion that these hearings will yield valuable lessons for strength- 
ening our free enterprise system, restoring public confidence in our 
capital markets, and ensuring that small investors in particular 
have access to complete and accurate information to guide their in- 
vestment decisions. 

Senator Levin. Thank you. Senator Collins, and thank you very 
much for your words and also for your and your staffs participa- 
tion and support in this investigation. 

Senator Lieberman. 

OPENING STATEMENT OF SENATOR LIEBERMAN 

Senator Lieberman. Thank you, Mr. Chairman. I want to again 
commend you. Senator Levin, and you. Senator Collins, and your 
staffs for continuing the very important and very insightful work 
that this Permanent Subcommittee on Investigations is doing into 
the role of financial institutions in Enron’s collapse. As Chairman 
of the full Senate Committee on Governmental Affairs, I am proud 
of and grateful for the work that you are doing. 

Today, we will examine another set of very troubling trans- 
actions between Enron and one of the Nation’s leading financial in- 
stitutions, Merrill Lynch. We are going to be talking about a num- 
ber of technical issues today, about highly complex agreements and 
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partnerships that improved the appearance of Enron’s financial 
statements but kept investors in the dark about what was really 
happening at that company before it was too late for most of them 
to save their security. But there are, of course, beyond these de- 
tails, much larger questions at stake here, and I would like to just 
speak for a moment or two about them. 

For weeks now, our capital markets have seemed like a moun- 
tain climber sliding down a hill, drawn by the forces of gravity, try- 
ing to find a ledge to break the fall. In the last several days, it ap- 
pears that the markets have grabbed onto a ledge, but it is too 
early to determine whether that ground will hold and the con- 
fidence that is the precondition of growth in the markets has fully 
returned. 

Obviously, one of the main causes of the fall down the mountain 
of our markets has been the collapse of investor confidence, which 
is to say the inability of average investors to know who or what to 
believe. 

We Americans are great risk takers. That is what gives our free 
enterprise system its vitality, its seemingly endless supply of new 
ideas and ambitious people to turn those ideas into opportunities 
and wealth, to grow the middle class. But Americans are also great 
pragmatists. We don’t part carelessly with our money. We work 
hard to understand the difference between intelligent investing and 
reckless gambling. And that practicality is aided and based, in the 
case of investments, on the honesty and transparency of our mar- 
kets. 

It is that critical blend of hard-charging risk and hard-won trust 
that gives our unique brand of capitalism its strength and its sta- 
bility. Without risk, our economy couldn’t accelerate. But without 
trust, it couldn’t stay on the road. 

That delicate balance has clearly been upended since December 
2 when Enron declared bankruptcy. Enron and its progeny, 
WorldCom, etc., have had a terrible effect on that transparency and 
sense of trust. It is now equally troubling, of course, to see truly 
venerable firms like Merrill Lynch drawn into this web of actions 
that have undermined trust in our markets in the long term for 
profit in the short term. 

Today’s hearing echoes, in fact, several of the concerns raised 
during the full Senate Governmental Affairs Committee’s hearing 
on February 27 when we examined particularly that day the role 
of Wall Street analysts. Today we are going to be examining the 
interrelationship between investment firms and research analysts, 
and we are also going to hear evidence, as my colleagues have indi- 
cated, that strongly suggests a quid pro quo between Merrill and 
Enron regarding the analysis that was given by Merrill Lynch re- 
garding Enron’s stock. 

The findings presented by the Subcommittee today regarding this 
distortion of the analyst ratings process are totally consistent with 
the findings of New York Attorney General Eliot Spitzer’s first-rate 
investigation into Merrill’s equity research practices. As a result of 
that investigation, Merrill Lynch agreed to a $100 million penalty 
and promised to reform its practices. 

Hopefully, such conduct will now end, not just at Merrill but at 
all the other firms involved, as a result of the very strong bill spon- 
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sored and written by Senator Sarbanes that has passed the Senate 
and is on its way to becoming law, which contains tough mandates 
that should enhance the independence of the Wall Street analysts 
that millions of average investors depend on as they decide where 
and how to put their money into the market. 

Finally, Mr. Chairman, I think it is important to remember again 
that today, as the result of a remarkable revolution that has oc- 
curred in our country over the last two decades in which capitalism 
has truly been democratized, more than half of the American peo- 
ple have a stake in our capital markets, or at least they did before 
the recent crisis in confidence among investors. My guess is they 
still do. That money is underpinning people’s hopes for funding a 
secure retirement, for sending a child to college, or for buying a 
house or starting a new business. Just talk to your friends and 
neighbors and coworkers, as I have been over the last several 
weeks, and you will be able to measure the very personal impact 
on millions of Americans that has resulted from the topics that this 
Subcommittee is investigating today. 

So while the talk may get technical today, the stakes here could 
not be more real for millions of American families. And that is why, 
Mr. Chairman and Senator Collins, I want to thank you and your 
staffs again for your outstanding work in these investigations 
which have told and will continue to tell such riveting stories of 
corporate fraud and negligence that I am confident that they will 
help bring about not just the corrective legislation, but the business 
self-regulation that will restore confidence in our markets and help 
those millions of Americans I have spoken of realize those dreams 
regarding their retirement, their children’s education, and their 
hopes in general for a better life. 

For that I thank you, and I think that the people of this country 
are and will be thankful for the work that you are doing here. 

Senator Levin. Senator Lieberman, thank you, and thank you for 
the support which you have constantly given to this investigation. 

Senator Dayton. 

OPENING STATEMENT OF SENATOR DAYTON 

Senator Dayton. Thank you, Mr. Chairman. I certainly would 
echo the comments of Senator Lieberman to both you and Senator 
Collins and your staffs. I think you have done an extraordinary job 
in delving into these matters. I think you have uncovered more in- 
formation that explains the full scope of Enron’s nefarious schemes 
than any other entity in the Congress and, to my knowledge, any- 
where in the country. I think you have performed, as Senator 
Lieberman has said, an invaluable service to our Nation. You have 
helped this Subcommittee and Congress attempt to come to a full 
understanding of what has occurred here so that we can prevent 
it from happening ever again in this country. You have given the 
victims, employees, investors, and the public confidence in our fi- 
nancial institutions. 

I note that in the beginning many wondered how it was that this 
company could have gone so far and concealed so much and built 
such a web of financial transactions that proved to be unreliable 
and ultimately worthless. It was clear from your previous hearing 
that they did not engage in these transactions alone. In fact, they 
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could not have carried out this web of deceit and this scope of fi- 
nancial transactions and deceived so many other parties for so long 
without willing collaborators; collaborators who saw it in their fi- 
nancial interest to do so, even at the deception of their own inves- 
tors, their own other clients, and certainly at the expense of their 
own corporate integrity. 

The Wall Street Journal yesterday said, and they are not the 
type to easily bash business, but they said that with the evidence 
they have looked at, the banks, referring to Citigroup and Morgan, 
deserve the beating that they are now getting. And I would ask 
unanimous consent that this editorial be included in the record, 
Mr. Chairman. I think it is unusual and well-deserved support of 
the work of the Subcommittee. ^ 

I think it also bears putting it into the record now so that it 
helps sets the context that the victims of these schemes that go be- 
yond the corporations involved. As they said here, the investors 
who bought into these, the insurance companies, investors in 
Enron, the banks’ investors and shareholders, and of course, the 
employees of these companies, have suffered from these trans- 
actions. Those who put their faith and trust in these institutions 
and suffered the consequences were a lot of real, regular Ameri- 
cans. They were not the ones with deep pockets, not the ones who 
walk up and down Wall Street, not the ones who have limousine 
service and show up every day with three-piece suits. These are 
people who work for a living. These are people whose retirements 
depended upon these investments. These are people in many cases 
whose life savings were wrapped up in these investments. They are 
people who had every reason to believe that they were being led 
not only to make good investments, but they were being given accu- 
rate and appropriate information by those who were counseling 
them, including their brokers. 

This hearing today, Mr. Chairman and Ranking Member, gets 
into, I think, a very important area. Were people who were induced 
to invest in Enron and its subsidiaries given accurate information 
by those in the know, or was that information compromised by the 
very institution that they were relying upon to provide that infor- 
mation? 

Both of you have noted in your opening remarks — and we will 
delve into it further — the scope of the financial relationship that 
Merrill Lynch has evidently had with Enron and its other oper- 
ations. I note that in its July 26 public statement, the company 
seems to take a somewhat different tack in that regard. It notes 
that a couple of its employees have been notified that they are sub- 
ject to a Department of Justice investigation. It says here that Mer- 
rill Lynch, however, has been advised that it is not a target or a 
subject of the Department of Justice’s investigation, and is cooper- 
ating fully with this Subcommittee. It goes on to say Merrill 
Lynch’s dealings with Enron were limited. As has been reported 
previously, they included a $7 million equity investment in a com- 
pany established to operate energy generation barges and Merrill 
Lynch’s role as a private placement agent for the LJM2 partner- 
ship. Merrill Lynch strongly believes its dealings with Enron and 


^Exhibit No. 195 which appears in the Appendix on page 2043. 
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LJM2 were appropriate and proper based upon what it knew at the 
time. Merrill Lynch also believes that based on the information 
currently available to its employees, its employees also behaved 
properly in the Enron transactions. 

I think it will be particularly interesting today, Mr. Chairman, 
to see how those statements reconcile with the evidence that this 
Subcommittee has uncovered. 

Thank you. 

Senator Levin. Thank you so much. Senator Dayton. As always, 
you have put your finger on some very, very significant points. 

I now call as witnesses Robert Furst and Schuyler Tilney. Mr. 
Furst was a former Managing Director for Merrill Lynch at Dallas. 
Mr. Tilney is Managing Director of Global Energy and Power, Glob- 
al Markets & Investment Banking for Merrill Lynch in Houston, 
Texas. 

The first order of business today is to swear you both in as wit- 
nesses, and I would ask you to please stand and to raise your right 
hands. Do you swear that the testimony that you will give to this 
Subcommittee today is the truth, the whole truth, and nothing but 
the truth, so help you, God? 

Mr. Furst. I do. 

Mr. Tilney. I do. 

Senator Levin. You have prepared statements for today inform- 
ing the Subcommittee that you both are invoking your Fifth 
Amendment right against self-incrimination and that you both, 
therefore, will refuse to testify today. You may proceed with your 
written statements now, and then we will clarify that issue. 

First, Mr. Furst. 

TESTIMONY OF ROBERT FURST/ FORMER MANAGING 
DIRECTOR, MERRILL LYNCH & CO., DALLAS, TEXAS 

Mr. Furst. Thank you, Mr. Chairman, Madam Ranking Member, 
and members of the Subcommittee. My name is Robert Furst, and 
I appear here today voluntarily. In anticipation of testifying before 
you today, I met voluntarily with the Subcommittee’s staff 2 weeks 
ago for nearly the entire day. As your staff has no doubt informed 
you, I cooperated fully with them, answering all of their questions 
to the best of my ability, reviewing a number of documents and 
providing information that I believed — and still believe — will assist 
the Subcommittee in understanding the investment banking trans- 
actions at issue here today. At the time I met with the staff, I in- 
tended to appear today and testify truthfully, fully, and to the best 
of my ability. 

Since I met with the staff, however, I have learned that the mat- 
ter in which the Subcommittee is interested is also the subject of 
an investigation by the U.S. Department of Justice. As much as I 
would like to advise the Subcommittee of my view as to whether 
there was anything questionable concerning one of the investment 
banking transactions my colleagues and I worked on at Merrill 
Lynch, my lawyers have advised me that any such statement may 
constitute a waiver of my constitutional rights under the Fifth 
Amendment. As I am sure the Subcommittee knows, and as my 


^The prepared statement of Mr. Furst appears in the Appendix on page 337. 
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lawyers have informed me, the U.S. Supreme Court last year re- 
affirmed the principle that because, “truthful responses of an inno- 
cent witness . . . may provide the government with incriminating 
evidence from the speaker’s own mouth,” even innocent witnesses 
may assert their Fifth Amendment right not to answer questions. 
I, therefore, respectfully advise the Subcommittee that I intend to 
assert my constitutional privilege under the Fifth Amendment in 
response to the Subcommittee’s questions today. 

Thank you. 

Senator Levin. Mr. Tilney. 

TESTIMONY OF SCHUYLER TILNEY, i MANAGING DIRECTOR, 

GLOBAL ENERGY AND POWER, GLOBAL MARKETS & INVEST- 
MENT BANKING, MERRILL LYNCH & CO., HOUSTON, TEXAS 

Mr. Tilney. Mr. Chairman, Ranking Member, Members of the 
Subcommittee, my name is Schuyler Tilney, and I am a Managing 
Director at Merrill Lynch. As you may know, 2 weeks ago, I met 
with Robert Roach, special counsel — excuse me — the majority coun- 
sel and chief investigator of the Subcommittee; Gary Brown, special 
counsel, as well as other members of the Subcommittee staff. I an- 
swered all of the questions they asked me concerning the subjects 
of today’s hearings. I believe they would agree that I was fully co- 
operative and forthcoming about the facts that I knew, and that I 
did my best to answer every one of their questions. I met with the 
Subcommittee staff voluntarily, and I fully anticipated that I would 
appear before you today to answer your questions. 

Unfortunately, since that time, I have been advised that one of 
the transactions to be covered today is the subject of an investiga- 
tion by the Department of Justice. Therefore, I have reluctantly ac- 
cepted my lawyer’s advice to decline to answer questions at this 
time based upon my constitutional right not to do so. I am pro- 
foundly saddened that I must make this decision, and I am mindful 
of the significant personal and professional consequences that fol- 
low from my decision not to give testimony at this time. I look for- 
ward to the day that I can satisfy all of the concerns the Sub- 
committee may have on these matters. 

Thank you. 

Senator Levin. Mr. Furst, is it your intention to refuse to answer 
any and all questions directed to you by the Subcommittee today? 

Mr. Furst. Yes, it is. 

Senator Levin. Mr. Tilney, is it your intention to refuse to an- 
swer any and all questions directed to you by the Subcommittee 
today? 

Mr. Tilney. On the advice of my lawyer, it is. 

Senator Levin. With that understanding, you having invoked 
your right to assert your constitutional privilege, you are both now 
dismissed. 

I will now call Kelly Martin, Senior Vice President and President 
of International Private Clients for Merrill Lynch in New York. 

Before I administer the oath to Mr. Martin, I will just make one 
other comment about witnesses today. We have one other witness, 
Dan Bayly, who we invited to testify today who is a current Merrill 


^The prepared statement of Mr. Tilney appears in the Appendix on page 338. 



173 


Lynch employee and who is familiar with a number of issues being 
discussed today. Despite our earlier efforts, his counsel did not 
offer to make him available to the Subcommittee staff for a pre- 
hearing interview until approximately 9 p.m. last night, and then 
for a very limited period of time, which was not an acceptable pro- 
posal. Consequently, the Subcommittee staff will be taking his dep- 
osition immediately following the close of today’s hearing. 

Mr. Martin, would you please stand and raise your right hand? 
Do you swear that the testimony you are about to give to this Sub- 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you, God? 

Mr. Martin. I do. 

Senator Levin. You may proceed now with your statement. 

TESTIMONY OF G. KELLY MARTIN, i SENIOR VICE PRESIDENT 

AND PRESIDENT OF INTERNATIONAL PRIVATE CLIENT DIVI- 
SION, MERRILL LYNCH & CO., NEW YORK, NEW YORK 

Mr. Martin. Thank you, Mr. Chairman. 

Mr. Chairman and Members of the Subcommittee, thank you for 
the opportunity for me to speak with you today. My name’s Kelly 
Martin. I’m a senior vice president at Merrill Lynch and president 
of the International Private Client Division. During most of the rel- 
evant time period, I was head of Merrill Lynch’s Global Debt Mar- 
kets Division. 

As the Subcommittee has requested, I am here to speak about 
Merrill Lynch’s policies and practices relating to its relationships 
with publicly traded companies. I was not personally involved in 
any of these transactions which will be reviewed today. 

As the Chairman said, another Merrill Lynch executive, Dan 
Bayly, chairman of Investment Banking, will be available — was 
available to testify today and will be interviewed by the Sub- 
committee subsequently. 

I will do my best to answer your questions accurately and from 
an overall Merrill Lynch perspective. However, please be advised 
that Mr. Tilney and Mr. Furst had primary relationship responsi- 
bility with Enron at the time of the transactions in question. We 
have addressed in our written statement all the transactions that 
the Subcommittee has asked about. For purpose of this oral state- 
ment, we will discuss our relationship with Enron, the December 
1999 purchase of an equity interest in certain barges, and our over- 
all research coverage. 

By way of background, Merrill Lynch believes that our limited 
dealings with Enron were appropriate 

Senator Levin. Mr. Martin, let me interrupt you just for a 
minute. Could you bring that mike as close as possible to your 
mouth? A little more. 

Mr. Martin. How’s that? 

Senator Levin. Better. Thanks. You are getting there. 

Mr. Martin. By way of background, Merrill Lynch strongly be- 
lieves that our limited dealings with Enron were appropriate and 
proper based on what we knew at the time. At no time did we en- 


^The prepared statement of Mr. Martin appears in the Appendix on page 339. 
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gage in transactions that we thought were improper. We welcome 
the opportunity to discuss them with you. 

At the outset, all of us in this room recognize the enormous harm 
caused by the collapse of Enron. The facts that now have come to 
light about Enron, however, were not known at the time of the 
transactions discussed below. All of us now have the significant 
benefit of hindsight. Our decisions, however, had to be made with 
the facts — based on the facts that we knew at the time. 

At the time we conducted business with Enron, it was not a dis- 
credited, bankrupt company as it is today. It was instead the 
world’s leading integrated electricity and natural gas company — a 
company of enormous stature and prestige. 

In 1999, Enron reported revenues of $40 billion. It was ranked 
as the most innovative company in the world for 5 straight years 
by Fortune 500 company CEOs, board members, and senior man- 
agement who participated in this survey. In addition, it was ranked 
as the top company for “Quality of Management.” It was literally 
the textbook example of a modern American success story. 

Moreover, at the time we dealt with Enron, it was known to have 
extensive in-house and outside expertise. Enron’s CFO, Andrew 
Fastow, had been awarded CFO Magazine’s “Excellent Award for 
Capital Structure Management.” Its CEO, Jeffrey Skilling, had 
been a partner at McKinsey & Company, a leading management 
consulting firm in the world. Enron had one of the most widely re- 
spected boards in the country. Arthur Andersen was viewed 
throughout the world as a leader among independent auditing 
firms. Vinson & Elkins, Enron’s principal outside counsel, was one 
of the leading law firms in Texas. 

Our firm dealt with Enron at an arm’s-length relationship and 
made business decisions based on information that was then avail- 
able. We relied on Enron’s accountant’s opinions, its board approv- 
als, its lawyers’ opinions, its audit committee oversight, and other 
governance processes, and felt justified at the time in believing 
Enron’s financial representations. In addition, the transactions 
were subject to a significant amount of Merrill Lynch internal ap- 
proval processes and included review with business, legal, and 
other personnel who had no personal stake in the specific out- 
comes. At no time did we engage in transactions that we thought 
improper. 

Merrill Lynch’s relationship with Enron. Merrill Lynch is one of 
the leading, world’s largest diversified financial institutions. At the 
time of 1999, we had revenues of approximately $22 billion. Our in- 
vestment banking revenues for that year were some $3.7 billion. 
Enron was not a significant contributor to Merrill Lynch’s revenues 
or earnings. It represented two-tenths of 1 percent of the total av- 
erage annual investment banking fees for the firm — two-tenths of 
1 percent. 

Between 1997 and 2001, Enron retained advisers to assist it in 
43 strategic transactions. Enron retained Merrill Lynch to act as 
adviser on one transaction during the 5-year period of time. At 
least 10 other firms performed more advisory assignments for 
Enron during this period, including two firms that, added together, 
performed a total of 23 such assignments. 
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Although Merrill Lynch participated in debt and equity offerings 
for Enron, the relationship was modest. From time to time, Merrill 
Lynch also participated in credit lines for Enron. Here, too, how- 
ever, we had a minimal role. We did not participate in most of the 
credit lines, and our commitments to Enron represented less than 
3 percent of those deals that we participated in with them. We 
were never a lead lender in any loan syndicate. We did not partici- 
pate in any of the billions of dollars of prepay financing trans- 
actions that the Subcommittee examined last week. We discuss 
below the transactions that the Subcommittee has asked us to ad- 
dress. 

The barge transaction. Questions have been raised whether it 
was appropriate for Enron to record a December 1999 transaction 
with Merrill Lynch as a sale. In that transaction, a Merrill Lynch 
entity — Ebarge, LLC bought shares of a company that entitled 
Ebarge to be part of the cash flows from the sale of energy to be 
produced by generators on three barges. Merrill Lynch’s investment 
exposure in the transaction was $7 million. Merrill Lynch agreed 
to the transaction largely to build a relationship with Enron and 
believed that it was likely, although not certain, that a third party 
unaffiliated with Enron would ultimately purchase Merrill Lynch’s 
shares in that company. 

Merrill Lynch does not know, even today, whether Enron’s ac- 
counting treatment for this transaction was correct. We were not 
advising Enron on the appropriate accounting treatment for this 
transaction. In general, when we act as a purchaser or a seller, we 
are not asked for and do not provide advice on the other party’s ac- 
counting treatment; rather, we expect them and their experts to de- 
termine the appropriate accounting treatment unto themselves. 
This is a market practice and fully in accord with all legal stand- 
ards. Furthermore, there was no understanding by Merrill Lynch 
that Enron or any entity related to Enron would buy back Merrill 
Lynch’s shares. In fact, Merrill Lynch had a contrary under- 
standing — that an independent third party was likely to buy Mer- 
rill Lynch’s interest. 

There was no guarantee, hidden or otherwise, that Merrill Lynch 
would receive a certain rate of return. The purpose of not including 
a reference to any questions — to any guarantee in the written 
agreement was not to hide it; it was because there was no guar- 
antee and Merrill Lynch was at risk. The written purchase and 
sale agreement expressly provided that it was the entire agreement 
of the parties, and that it superseded any other understanding re- 
lated to the purchase and sale. Had Enron not succeeded in finding 
a buyer for our interest, our only recourse would have been to try 
to find a buyer ourselves. 

Three, we did anticipate that an independent third party — an 
Asian trading company, which we understood was close to agreeing 
to the principal terms of the purchase of the shares — would poten- 
tially buy Merrill Lynch’s interest, but Merrill Lynch knew that it 
was at risk and knew that it had no remedy if the company failed 
to go forward and Enron and Merrill Lynch failed to find a pur- 
chaser. 

Four, the transaction was, in fact, a purchase of equity interest 
rather than a loan. Merrill Lynch owned the shares and was at 
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risk until it was able to sell or re-sell those shares. Though it 
hoped and expected to be able to re-sell those shares at a profit, 
it had no guarantee that would happen. 

Five, Merrill Lynch played no role whatsoever in determining 
Enron’s own accounting for the transaction. 

Six, nevertheless, we considered a number of issues presented by 
the transaction. Consistent with Merrill Lynch’s internal proce- 
dures, the transaction was considered by a committee of individ- 
uals that included credit, legal, and other personnel who had no 
personal stake in the proposed transactions and who are expected 
to consider a wide range of issues and risks raised by a given 
transaction. Before deciding to proceed with this transaction, the 
committee did what it was supposed to do: It considered the issues, 
including whether the transaction could be used to manipulate 
Enron’s income statements, and concluded that Merrill Lynch’s 
participation in the transaction was appropriate. 

Among the factors considered: Merrill Lynch was, in fact, at risk 
in the transaction; Enron’s accounting for the transaction had been 
vetted with and approved by Enron’s outside auditors; Enron and 
its experts were among the most knowledgeable in the world on 
structured finance; the transaction itself was so small relative to 
Enron, which had $40 billion in revenues in 1999, that it seemed 
inconceivable that the transaction could be used to manipulate 
Enron’s earning statements. 

Research coverage. The Subcommittee has asked about Enron’s 
complaint in 1998 concerning Merrill Lynch’s research coverage of 
Enron and whether as a result Merrill Lynch’s research ratings 
were compromised. 

The facts are: In 1998, an internal memorandum indicated that 
Enron was not going to invite Merrill Lynch to participate in an 
underwriting of Enron’s common stock because Enron was dis- 
appointed with our research coverage. The memorandum asked 
senior executives to place a call to Enron executives for the purpose 
of reconsidering their decision, citing our longstanding relationship 
with the company and leadership position in the natural gas indus- 
try. 

We understand that such a call was made, and ultimately Merrill 
Lynch participated as a co-manager in the transaction, which oc- 
curred in May 1998. 

At no time was Merrill Lynch’s research compromised. In fact, 
our analyst retained his intermediate neutral rating throughout 
the entire time in question. His neutral rating extended from at 
least July 1997 through August 1998, at which time he left the 
firm. 

In October 1998, after this analyst joined a new firm — after he 
joined his new firm, this former analyst initiated Enron coverage 
with a rating of accumulate. 

In 1998, the Merrill Lynch analyst who assumed coverage of 
Enron, along with continuing his coverage of other companies in 
the sector, also initiated his coverage of Enron with accumulate. 

In 2001, our analyst was one of the first to downgrade Enron. 

In conclusion, we thank the Members of the Subcommittee for 
this opportunity to come before you today and present information 
that may be helpful in your investigation into Enron’s collapse. We 
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fully support your efforts and want to assist in restoring investor 
confidence in capital markets. Merrill Lynch intends to be an in- 
dustry leader in helping to ensure that America’s capital markets 
are governed by the highest ethical standards. 

Had we known at the time what we know today, we would not 
have conducted business with Enron. Without the benefit of hind- 
sight, however, and based on the information available to us at the 
time, we strongly believe that our actions were appropriate and 
proper. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you, Mr. Martin. 

Our questioning today will proceed as follows. Senator Collins 
and I will each take 20 minutes for questioning. We will then turn 
to our colleagues based on the early-bird approach for 10 minute 
rounds of questions. 

Enron was one of the most aggressive companies asking Merrill 
Lynch to put its money to work on behalf of Enron. Enron’s CFO, 
Andrew Fastow, made it very clear to Merrill Lynch that invest- 
ment in Enron ventures was an important part of the relationship 
building process. The message from Enron was unambiguous. “We 
give business to people who lend us money and put their balance 
sheet to work for us.” Merrill Lynch wanted to respond to Enron’s 
demands. 

Exhibit 208 ^ — and these exhibits are all in front of you, Mr. 
Martin — is a December 1999 memo on the Nigerian barge deal. It 
stated that “Enron views the ability to participate in transactions 
like this as a way to differentiate Merrill Lynch from the pack and 
add significant value.” 

Exhibit 2442 is a 2001 memo to senior Merrill officials, reporting 
that Merrill Lynch was going to try to put its money to work for 
Enron. “Merrill Lynch agreed to seek ways to commit its balance 
sheet to selected situations that were uniquely value added to the 
company.” Commit its balance sheet. Now, that was simply because 
Enron had informed Merrill Lynch of the following. That “Merrill 
Lynch is at a distinct disadvantage because of Merrill’s reluctance 
to use its balance sheet to support Enron’s activities.” 

At the same time Merrill Lynch was fully aware of what Enron 
was trying to do, structure deals so that debt was hidden off-bal- 
ance sheet and cash flow was manufactured. Look at what Merrill 
Lynch said about Enron deals in discussing a planned $3 billion 
public offering. An internal Merrill Lynch memo. Exhibit 258 ^ said 
the following: “Enron believes they can structure anything to be off 
balance sheet.” 

The Nigerian barge transaction was referred to as a “balance 
sheet deal.” That is Exhibit 259."^ 

In another transaction. Exhibit 256,® Enron asked Merrill Lynch 
to give a special purpose entity a loan that would never be used 
“to ensure that the structure receives off balance sheet treatment.” 


^ Exhibit No. 208 appears in the Appendix on page 2064. 
2 Exhibit No. 244 appears in the Appendix on page 2225. 
^ Exhibit No. 258 appears in the Appendix on page 2348. 
4 Exhibit No. 259 appears in the Appendix on page 2349. 
® Exhibit No. 256 appears in the Appendix on page 2344. 
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So Merrill Lynch knew full well that Enron was trying to struc- 
ture deals so that debt was hidden off-balance sheet and cash flow 
was manufactured. And yet it still participated in Enron deals. 

The first question. Mr. Martin, would you agree that it is Merrill 
Lynch’s responsibility not to participate in a financial deception? 

Mr. Martin. Absolutely. 

Senator Levin. Now, on the Nigerian barge deal, a subsidiary of 
Enron was trying to see projected future cash revenues from 3 
barges that it owned in Nigeria. When the sale of that interest fell 
through, Enron sought Merrill Lynch’s help in completing a trans- 
action by the end of the year to meet Enron’s revenue targets. If 
you look at Exhibit 208, ^ this is a memo describing the Enron pro- 
posal. “Jeff McMahon, Enron Vice President, Treasurer of Enron, 
has asked Merrill Lynch to purchase $7 million of equity in a fe- 
cial purpose vehicle that will allow Enron Corporation to book $10 
million of earnings. The transaction must close by 12-31-99. Enron 
is viewing this transaction as a bridge to permanent equity, and 
they believe our hold will be for less than 6 months. The invest- 
ment would have a 22.5 percent return.” 

So Merrill knew that Enron wanted to complete a transaction by 
the end of 1999 so it could book the $12 million in earnings or $10 
million in earnings to assist Enron. A special purpose vehicle was 
created called Ebarge to hold the interest in the barges. It is our 
understanding that Enron paid all the costs of creating that special 
purpose vehicle. Ebarge was funded by a $7 million cash contribu- 
tion from Merrill Lynch and a $21 million seller-financed loan from 
Enron. Ebarge then transferred $28 million to the Enron sub- 
sidiary. The issue is whether accounting rules allowed Enron to 
show the proceeds from this transaction as income on their finan- 
cial statement. 

Exhibit 204 is a chart. ^ According to the first chart which covers 
the relevant accounting rules, Enron was prohibited from taking 
credit in its books for the barge sale if any one of the following hap- 
pens: If Enron had significant obligations for future performance to 
directly bring about the resale of the Nigerian barge interest by 
Merrill Lynch; or if the risks of ownership did not transfer from 
Enron to Merrill Lynch; or another factor that can prohibit recogni- 
tion of a sale is if Merrill Lynch paid no interest on the financing 
provided by Enron. 

Now, let us just look at the first two points, that Enron guaran- 
teed a resale, and that Merrill Lynch was promised by Enron that 
it would receive back its equity investment plus a rate of return. 
The documents clearly show a commitment to Merrill Lynch that 
it would be bought out within 6 months. Exhibit 207 ^ is the inter- 
nal Merrill Lynch document written by Robert Eurst, who was be- 
fore us earlier today, requesting funds for the barge transaction. 

“Enron is viewing this transaction as a bridge to permanent eq- 
uity, and” — and here are the key words — “they have assured us 
that we will be taken out of our investment within 6 months.” 

Further down on that page. “Enron will facilitate our exit from 
the transaction with third party investors. Dan Bayly will have a 


^ Exhibit No. 208 appears in the Appendix on page 2064. 
2 Exhibit No. 204 appears in the Appendix on page 2051. 
^ Exhibit No. 207 appears in the Appendix on page 2059. 
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conference call with senior management of Enron confirming this 
commitment to guarantee the Merrill Lynch take out within 6 
months,” confirming this commitment to guarantee the Merrill 
Lynch take out within 6 months. 

The conference call did take place, and according to Mr. Furst 
and Mr. Tilney, who participated in that call, and who were inter- 
viewed by our staff, Mr. Fastow represented during that call that 
Enron would get Merrill Lynch out of the deal within 6 months. 
That is what Mr. Furst and Mr. Tilney told our staff. 

Now, Merrill Lynch continued to represent its understanding 
that it had a commitment from Enron. If you will look at Exhibit 
209,1 this is a December 23, 1999 weekly Merrill Lynch report 
memo. Now, this is a Merrill Lynch document, and here is what 
it says. “Most unusual transaction of the week was IBK” — and that 
is Merrill Lynch’s investment bank division — “was IBK request to 
approve Enron Corporation relationship loan.” That is Merrill 
Lynch’s word, loan. Merrill Lynch asked to invest $7 million in a 
Nigerian power project relationship loan. 

Within that same internal Merrill Lynch weekly report it said 
the following: “This transaction will allow Enron to move assets off 
balance sheet and book future cash flows currently as 1999 earn- 
ings, approximately $12 million. IBK was supportive based on 
Enron relationship, approximately $40 million in annual revenues 
and assurances from Enron management that we will be taken out 
of our $7 million investment within the next 3 to 6 months.” In 
writing, contemporaneously, the word “assurances.” 

Mr. Furst and Mr. Tilney told our staff that the deal would not 
have gone forward without that assurance from Enron. 

After negotiations over the arrangement, Enron agreed to repay 
Merrill Lynch’s money plus a 15 percent rate of interest and an up- 
front $250,000 fee, malong the effective interest rate 22V2 percent. 
This understanding on Merrill Lynch’s part continued throughout 
the next 6 months. And then as the 6-month deadline approached, 
Merrill Lynch’s officials, including those at high levels, raised the 
issue of this guarantee. 

In a June 13 email. Exhibit 218, ^ one Merrill Lynch employee, 
who also served as the Vice President, Assistant Secretary and As- 
sistant Treasurer of Ebarge wrote the following: “As we approach 
June 30, I am getting questions concerning Ebarge, LLC. It was 
our understanding” — understanding — “that Merrill Lynch IBK posi- 
tions would be repaid its equity investment as well as a return on 
its equity by this date. Is this on schedule to occur?” Note the con- 
temporaneous word “our understanding.” 

On June 14, just the next day, a Merrill Lynch employee drafted 
a letter, reminding Enron of the agreement regarding Ebarge. This 
is Exhibit 219. ^ It stated, by Merrill Lynch employee contempora- 
neously: “Enron has agreed to purchase the shares from Ebarge by 
June 30 for a purchase price net of the balance on the loan from 
Enron Nigeria Power of $7,510,976.” Note the word “agreed.” 

Now, before that letter was actually sent, Enron called and in- 
formed Merrill Lynch that a buyer had been identified. This was 


^ Exhibit No. 209 appears in the Appendix on page 2068. 
2 Exhibit No. 218 appears in the Appendix on page 2158. 
^Exhibit No. 219 appears in the Appendix on page 2159. 
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LJM2. But the situation has repeatedly been made clear. Enron 
had made a commitment to get Merrill Lynch out of the barge deal, 
and pay Merrill the $7 million and its promised rate of return. 

And as the share purchase agreement, Exhibit 222,^ between 
Ebarge and LJM2 shows the price paid by LJM2 was $7,525,000, 
which is exactly equal to what Merrill Lynch was promised by 
Enron, at 7 million in equity, plus a 15 percent rate of return for 
the 6 months. 

Now, given that, all that, contemporaneous and in writing, and 
these are on Merrill Lynch’s own documents. I am not even going 
to take the time now to go to the LJM documents which make spe- 
cific reference to the promise to Merrill that it would be taken out 
using the same words by another investor by June. But given all 
that, how can you possibly say that there was no understanding by 
Merrill Lynch that Enron or any entity related to Enron would buy 
back Merrill Lynch’s shares. Do you have personal knowledge, by 
the way, of any of this, or are you just giving the statement here 
for Merrill Lynch? 

Mr. Martin. Mr. Chairman, I was not involved in any of these 
transactions in any detail whatsoever. 

Senator Levin. So when you gave the statement earlier, you are 
just giving the statement, position of Merrill Lynch, not your own 
personal information; is that correct? 

Mr. Martin. Yes. I’m here — I believe the request of the Sub- 
committee was to have a senior Merrill Lynch person who could 
comment on policy. That was my original role. But I’ll play that 
role and any other role 

Senator Levin. We of course expected that we would have the di- 
rect testimony, which we did not get, but we have the statements 
made by the two witnesses who used their Fifth Amendment privi- 
lege, the statements to our staff, which I have now reflected, but 
I also, in addition to that, have now gone through all kinds of con- 
temporaneous documents which show that there was a commit- 
ment, a promise, an assurance, over and over again. Yet it is Mer- 
rill Lynch’s position that those words were not true. 

Mr. Martin. Let me try, in the position that I’m in, to frame that 
out from a Merrill Lynch perspective and try to shed some light on 
our view, first and foremost of this as an equity investment. And 
again, this is from an overall Merrill Lynch point of view. And the 
documents that you went through, I have seen some over the last 
few days, and in and of themselves each of these documents have 
sort of multiple words on them, some with, on the same page, 
“loan” and “equity”, “equity” and “loan.” So I can’t comment on 
each and every one of the documents. 

But this is what I can shed some light on, again from a Merrill 
Lynch perspective. The process internally that we used to make 
this decision on the barge was as follows. 

Senator Levin. Could you pull the mike a little closer, please? 

Mr. Martin. OK. And again, I think this was instructive how we 
looked at things. First and foremost, this transaction went to a 
committee internally at Merrill Lynch called the Debt Markets 
Commitment Committee, otherwise known as the DMCC. It went 


^Exhibit No. 222 appears in the Appendix on page 2164. 



181 


there to be vetted, and it went there for a decision in December. 
That committee did talk about this transaction, but they could not 
make a decision on the transaction. The reason they could not 
make a decision on the transaction is the Merrill Lynch Debt Mar- 
kets Commitment Committee has no authority to make equity deci- 
sions. So it was kicked to — up to Tom Davis, who is President of 
the Capital Market Group. And the reason it was kicked up to Tom 
Davis in the Cap Market Group is he is the only person — he was 
the only person in the investment banking world who can make an 
equity decision. So he had to get involved. 

Third, where this transaction was booked internally was an area 
called IBK Positions, which if you’ve read through this multitude 
of documents, was in there in various places. And the only thing 
in IBK positions, the only things that can be put in IBK positions 
are equity investments. So the decisionmaking process on this 
transaction internally at Merrill Lynch, the vetting process inter- 
nally at Merrill Lynch, the governance process internally at Merrill 
Lynch, and last but not least, how this transaction was booked and 
where it was booked was equity, equity, equity. With regard to con- 
versations that took place between individuals at Merrill Lynch 
and Enron, between various documentation and Enron about guar- 
antees, this is my understanding of the discussions. My under- 
standing of the discussions are that we of course, Merrill Lynch, 
are not in the business of buying barges. We are in the business 
of making private equity decisions, and we do that, and we do that 
in a multitude of things. 

The discussions with Enron were we do not want to be in this 
investment long term but as a relationship with you, a growing re- 
lationship with you, this is something that we will do from an ac- 
commodation point of view. Erom where I sit in the seat I sit in 
and the background I have involved with all of these transactions, 
I can’t comment specifically on conversations that may or may not 
have taken place between various individuals. Thank you. 

Senator Levin. All the expenses of this special purpose entity 
were paid for by Enron; is that correct? 

Mr. Martin. That’s my understanding. 

Senator Levin. Is it common for a special purpose entity which 
is used by Merrill Lynch to have all of its associated costs paid for 
by another entity? 

Mr. Martin. It is not unusual. 

Senator Levin. Exhibit 216(a) ^ is the loan agreement between 
Enron and Ebarge related to the $21 million so-called loan from 
Enron Nigeria Power Holding, Limited. The loan to Ebarge had an 
interest rate of 12 percent per year. The first repayment of prin- 
cipal and interest, $773,000, was due April 30. Was that payment 
received? 

Mr. Martin. I don’t believe so, no. 

Senator Levin. If this were a true equity investment and that in- 
terest were due, would not Merrill Lynch have written to the per- 
son owing it the money, saying, hey, where is the $773,000? 

Mr. Martin. Ultimately, yes. 


^Exhibit No. 216(a) appears in the Appendix on page 2117. 
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Senator Levin. Not ultimately. I am talking about on April 30 
when it was due. 

Mr. Martin. Mr. Chairman, I mean ultimately. Merrill Lynch 
has hundreds and thousands and tens of thousands of these ar- 
rangements, so ultimately from the financial accounting depart- 
ment somewhere, they would be sending out a notice. 

Senator Levin. So if this were a true equity position, that notice 
would have gone out, would it not have? 

Mr. Martin. At some point in time it would have gotten out. 

Senator Levin. Did it? 

Mr. Martin. I do not know. 

Senator Levin. Pardon? 

Mr. Martin. I don’t know if it went out. 

Senator Levin. We have been informed it did not go out. 

Mr. Martin. OK. 

Senator Levin. Ebarge never made a single one of those pay- 
ments, neither the principal nor the interest. 

Merrill Lynch not only, or Ebarge not only, borrowed the money 
from Enron, the $21 million, but to perhaps clarify a point I was 
just making, Merrill Lynch did not receive the scheduled cash flow 
payments from the operations of the barges as you were supposed 
to receive under the terms of the agreement. Is that correct? 

Mr. Martin. That’s my understanding, yes. 

Senator Levin. And you never complained about that; is that cor- 
rect? 

Mr. Martin. That’s also my understanding. 

Senator Levin. So this so-called loan to Ebarge from Enron on 
which interest was due, Ebarge never received a notice of that, and 
the amount of money owed Merrill Lynch, scheduled cash flow pay- 
ment from the operation of the barges that they were supposed to 
receive under the terms of the agreement, they were never received 
and there was never a complaint about that as well. 

My last question, because my time is up. Ebarge did not have a 
bank account, as we understand it, and in Eebruary or March 
2000, Ebarge was re-domiciled from Delaware to the Cayman Is- 
lands at the request of Enron. 

Now, if this was a Merrill Lynch company, why did Merrill 
Lynch re-domicile it at the request of Enron, and why did Enron 
want it domiciled in the Caymans? 

Mr. Martin. Mr. Chairman, I’m not the — I’m not sure specifi- 
cally with regard to this transaction why the special purpose vehi- 
cle may have been moved from one domicile to another. 

I know overall that using the Cayman Islands as a domicile often 
has tax advantages for offshore entities, and that is often why 
things are moved to the Cayman Islands. 

Senator Levin. Well, do you know whether or not Ebarge ever 
paid U.S. taxes? 

Mr. Martin. I do not know. 

Senator Levin. So here in summary appears to be what hap- 
pened. There is an unwritten side agreement that you have no evi- 
dence did not occur, and there is a huge amount of contempora- 
neous written evidence that it did occur, that Enron provided a 
guarantee to take Merrill Lynch out of the deal within 6 months. 
Merrill Lynch was guaranteed and received a 15 percent return on 
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its $7 million payment. Merrill Lynch never received the periodic 
cash flow payments from the operation of the harges as promised 
under the agreement, never complained about it to Enron. Ebarge 
did not pay any interest on the $21 million loan advanced by 
Enron. Enron paid all the costs associated with the formation, op- 
eration and management of Ebarge, the Merrill Lynch special pur- 
pose vehicle. It is very clear, it seems to me overwhelmingly clear, 
that in fact the risks of owning Ebarge were not transferred to 
Merrill Lynch and indeed there was never a real sale by any of the 
accounting standards which have to be applied before the term 
“sale” can be applied to a transaction. 

And so the December 23, 1999 weekly report of Merrill Lynch, 
its own internal report, had it exactly right. This was a relation- 
ship loan. The accounting rules indicate it was not a real sale. Mer- 
rill Lynch knew it, Enron knew it, and yet Enron booked $12 mil- 
lion in income from the proposed sale or supposed sale, and that 
was a deception in its financial statement, and Merrill Lynch was 
a participant in that deception. 

Senator Collins. 

Senator Collins. Thank you very much, Mr. Chairman. 

Mr. Martin, I realize that you have no direct knowledge of these 
transactions, you were not personally involved, and in some ways 
I feel that you must have drawn the short straw to be here today. 

Mr. Martin. I volunteered actually. 

Senator Collins. But nevertheless the testimony that you pre- 
sented on behalf of Merrill Lynch raises so many troubling ques- 
tions, particularly since much of what you’ve presented appears to 
be directly contradicted by interviews conducted by the Sub- 
committee, and by documents from your company. 

You started out by saying “at no time did we engage in trans- 
actions that we thought were improper.” Are you saying that there 
were no red flags that made you think that something troubling or 
unusual or deceptive was going on? 

Mr. Martin. No. We, as is in many of these pages, transactions 
all the time have issues, have questions, have risks. So our proc- 
esses are designed internally to actually vet those before we do the 
transaction, and only if — and I want to underscore that — only if we 
feel comfortable with all the risks will we go ahead with the trans- 
action from our point of view. 

Senator Collins. But I do not see how you could possibly feel 
comfortable with these transactions given the information that is 
provided within your firm’s documents. For example, Mr. Furst told 
the Subcommittee that Merrill was very much aware that Enron 
needed to try to inflate it earnings and to have a better return for 
its African division. There is ample evidence that Enron had sig- 
nificant obligations for future performance to bring about the resale 
of the Nigerian barges. And so that raises questions of whether the 
risk of ownership ever really transferred from Enron to Merrill. 

There is a very persuasive question raised by one of Merrill’s 
high-ranking employees, Jim Brown, in Exhibit 212,^ in which he 
specifically raises reputational risk of aiding and abetting Enron’s 
income statement manipulation. Is that not a huge red flag? 


^Exhibit No. 212 appears in the Appendix on page 2079. 
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Mr. Martin. These are all — Senator, these are all red flags. Jim 
Brown’s notes here talk about questions that he had going into this 
committee meeting, the DMCC which I mentioned previously. For- 
eign tax, environmental, operating performance, failure to com- 
plete, foreign ownership, reputational risk, these are all things that 
Jim Brown, in his capacity as a senior member of the Merrill 
Lynch committee, would have talked and raised about at that com- 
mittee meeting. 

Senator Collins. But he specifically raises the issue of financial 
statement manipulation. 

Mr. Martin. Correct. 

Senator Collins. Did that not put you on guard that Enron 
might be cooking its books through this transaction? 

Mr. Martin. Again, I wasn’t, “A”, in this meeting, and “B” in this 
transaction, but the way our processes work — and we Merrill 
Lynchers spend a lot of time making sure that of the millions of 
transactions that we do on a yearly basis, that they are vetted as 
thoroughly as possible. 

So my assumption is that this was discussed and the various 
people sitting around the table, which included legal and credit, re- 
lationship management, bankers, corporate finance, that they went 
through all of this and they got assurances, either from Enron or 
from Enron’s advisers, that these things could be satisfied from our 
point of view, Merrill Lynch’s point of view. 

Again, we can’t — we can’t impose — we cannot look through our 
clients and know everything that they’re going to do with all parts 
of their transactions, but we do the best we can to make sure that 
transaction at hand for us is vetted properly and as fully as pos- 
sible. 

Senator Collins. You seem to imply in your statement that the 
answer to the issue of financial statement manipulation was, “that 
the transaction was so small relative to Enron that it seemed in- 
conceivable that the transaction could be used to manipulate 
Enron’s income statements.” On the one hand that sounds to me 
like you are saying it is OK if they cheat a little, but aside from 
that issue which is troubling to me, did it not occur to Merrill that 
Enron might be engaging in similar transactions with other part- 
ners, and therefore, there might be significant implications for the 
accuracy of its financial statements? If Enron was pushing so hard 
for Merrill to complete this transaction that one of your high-level 
employees raised a red flag about the risk to Merrill Lynch’s rep- 
utation, why was that not pursued more? Why did it not occur to 
Merrill Lynch that this might be the tip of the iceberg? 

Mr. Martin. A few things in response. Senator. One thing is the 
reference to the size of the transaction is — to put it in perspective, 
from a Merrill Lynch point of view, and from an Enron point of 
view, I suspect, what the singular transaction was, we, in our writ- 
ten and opening statement, were also trying to respond to the Sub- 
committee’s questions about our, Merrill Lynch’s knowledge and ac- 
tive involvement with Enron in their own manipulations, which is 
clearly not true. 

Red flags, to your question on red flags. Enron was a very ag- 
gressive client. Enron was, as I said in the opening statement, rec- 
ognized by everybody in the United States and perhaps globally. 
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from Wall Street to government to consulting to academia as the 
future way that American companies could potentially he run. It 
was $40 billion in revenue. It was an aggressive company. Their 
whole thesis, as stated publicly in multiple situations, was physical 
assets aren’t needed; financial assets and off-balance sheet assets 
are the way to go. That was stated everywhere in every article 
about Enron and their philosophy about how to build their busi- 
ness. 

So clearly, we were focused on working with them as a growth 
company, as a big company, as a seeming industry leader, certainly 
in their industry and corporate America. We, however, had never — 
never at any one point in time would we do something that we 
thought would be wrong, but there would be no way that we could 
possibly know, with a $40 billion company, all the various trans- 
actions that they were doing. 

Senator Collins. Let me tell you of another red flag that was 
raised by Merrill Lynch. Mr. Furst raised the issue of how a $7 
million sale of these barges could be booked as $10 million or earn- 
ings. Could you explain why that did not cause concern? 

Mr. Martin. No. Again, I think — I do not know where that comes 
from but 

Senator Collins. It is Exhibit 208. ^ 

Mr. Martin. We knew — Exhibit 208? 

Senator Collins. Yes. 

Mr. Martin. What we are most concerned about at Merrill Lynch 
is the $7 million of risk, which is why I went through, somewhat 
painstakingly, where we booked the transaction. You know, once 
again, I don’t have a comment on what Enron would book in their 
financial statements on their books and records based on either 
this transaction or any other transaction. 

Senator Collins. On page 7 of your testimony you state that the 
transaction was in fact a purchase of an equity interest rather than 
a loan, correct? That was your testimony today? 

Mr. Martin. Yes, Senator. 

Senator Collins. I would like you to look at Exhibit 209, ^ the 
second page. It is a Merrill Credit Flash Report, and there is a 
summary that clearly describes the Nigerian barge transaction as 
a loan. It says, “The most unusual transaction of the week” — I 
guess we should take some comfort that it was unusual — “the most 
unusual transaction of the week is the IBK request to approve 
Enron Corporation relationship loan.” How is it that Merrill Lynch 
is maintaining this morning that this was the purchase of an eq- 
uity interest, when the credit flash report put out by Merrill Lynch 
describes it as a loan? 

Mr. Martin. Senator, if you’ll look down on that page in the first 
sentence, the same page, it says: “Requested by Enron Corporation 
to make a $7 million equity investment.” There are other docu- 
ments that have both — as I said to Mr. Chairman, there are docu- 
ments that use the words “equity” and “loan” and “commitments” 
quite interchangeably, which is why I, from my seat, and what I 
can help you with from an understanding point of view, is if you 


1 Exhibit No. 208 appears in the Appendix on page 2064. 

2 Exhibit No. 209 appears in the Appendix on page 2068. 
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follow how we made the decision to do this transaction, who can 
make a decision how the decision was made and where the decision 
ultimately — where the transaction was ultimately placed within 
Merrill Lynch, it was all equity. So the language on all of these 
various pages is actually somewhat contradictory almost on each 
and every one of these pages. So on the same page, after they talk 
about a relationship loan, they talk about a $7 million equity in- 
vestment. 

Senator Collins. I want to follow up on the question that Sen- 
ator Levin asked you about the understanding that Merrill Lynch 
had that there would be a resale of the barges within 6 months 
time. You testified that there was no understanding by Merrill 
Lynch that Enron or any entity related to Enron would buy back 
Merrill Lynch’s shares. And you go on to say that, in fact, Merrill 
Lynch had a contrary understanding that an independent third 
party would likely buy Merrill Lynch’s interest. 

My first question is then, regardless of whom you thought the ul- 
timate purchaser was going to be, the clear understanding was that 
you were going to be stuck with these barges for only 6 months; 
is that correct? 

Mr. Martin. Again, I wasn’t involved specifically in this trans- 
action, but the — it is my understanding that the discussions with 
Enron went along the lines of initially continued to increase the 
business relationship. They needed us to do something with regard 
to these barges. We are not in the business of buying barges. We 
can do equity investments. We obviously had discussions with 
Enron that we would like their help in getting out of this invest- 
ment, and it’s their business and they know the industry, and as 
a leading corporation in this sector, they would be most likely to 
help us. But we were fully prepared, again, fully prepared as a cor- 
poration to take that $7 million investment, and potentially over 
time, write it down if we still had to carry it. 

So there was a hope, and there was an anticipation that we could 
get out of this investment over the course of 6 to 12 months, but 
again, I — from all of the things that I understand, there were not 
very specific timelines with regard to specific dates. 

Senator Collins. In fact, was there not an understanding that 
Enron was responsible for finding a buyer? 

Mr. Martin. Again, I believe the understanding was that Enron 
would go to great lengths to help us seek a potential other buyer 
for this asset. They had been working very closely with, as I said 
in the opening statement, an Asian corporation who was a poten- 
tial buyer of these barges, and got very close, apparently, to being 
able to make the purchase. So we were relying on Enron’s expertise 
in their own industry to help us find potential other buyers over 
time, which is correct. 

Senator Collins. Mr. Furst told the Subcommittee that without 
the guarantee or assurances that Enron would find a buyer for the 
barges within that set time, Merrill would not have gone through 
with the deal. Do you contest the accuracy of that? 

Mr. Martin. I don’t actually know Mr. Furst, so I don’t know ex- 
actly what he said or didn’t say. I suspect, again, from a point of 
view of process, what would have been asked of the investment 
bankers is if we have to make an investment, a private equity in- 
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vestment to enhance a client relationship, how over time are we 
going to get out of this? So from his point of view as an investment 
banker trying to do a transaction, he may have had that view. I 
don’t think necessarily that would have been the Merrill Lynch & 
Co. view. 

Senator Collins. Are you aware that other Enron employees 
were becoming concerned as time went on that Merrill Lynch was 
still stuck with the barges and, in fact had drafted a letter about 
the possible resale of the barges back to Enron or some other 
party? 

Mr. Martin. I was not aware, no. These are Enron concerns. 

Senator Collins. These are Merrill Lynch concerns to Enron. 

Mr. Martin. Some of the 

Senator Collins. Expressed to Enron, that there still had not 
been a buyer. 

Mr. Martin. Some of the documentation that the Chairman 
walked us through were from different parts of Merrill Lynch, 
some accounting, some finance, some banking, and it is not un- 
usual, particularly in finance and accounting, that they have cer- 
tain things that they are supposed to track. So their concern would 
be — they would be doing their job based on what they were told as 
far as expected returns and expected exit of the investment. 

Senator Collins. The reason this issue is so important is that 
if this is not a true sale, then it violates the Generally Accepted 
Accounting Principles for Enron to represent it as such, and it also 
violates the SEC bulletin on revenue recognition and financial 
statements. It seems to me that the deal had four characteristics 
that suggest that this was not a true sale. First, Enron did have 
significant obligations for future performance to directly bring 
about the resale of the barges. Second, the risks of ownership do 
not, in my judgment, seem to have truly been transferred from 
Enron to Merrill, given that agreement. Third, Merrill did not pay 
interest on the financing provided by Enron. And fourth, Enron ap- 
pears to have paid all of Merrill’s costs of the transaction. Do you 
disagree with any of those facts? 

Mr. Martin. Well, I think. Senator, the question you are asking 
me is from Enron’s point of view, and Enron and their advisers, ac- 
counting advisers, was this a true sale from their point of view, is 
not something that we, Merrill Lynch, spent a lot of time on. What 
we spent our time on was, again, we — it was our understanding 
that we had an equity investment, that we had to book it in the 
right place, that we had to have an exit strategy, that we needed 
help on the exit strategy. And that was our concern. Our concern 
was for Merrill Lynch shareholders, that $7 million, and make sure 
that the $7 million was booked the right way and that there was 
some rational strategy to get out of it. 

Whether that was from an Enron point of view proper GAAP ac- 
counting, is it’s an Enron and Enron adviser topic. 

Senator Collins. I just cannot accept that answer when one of 
your employees raised the issue of whether Enron was using this 
transaction to manipulate its financial statement. 

Mr. Martin. Correct. That was one of — in Jim Brown’s state- 
ments of the questions he had. I’m sure — again, I wasn’t in that 
meeting and I wasn’t listening to all the dialogue around his con- 
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cerns, but there must have been conversation around that specific 
topic, that he got comfort that that actually couldn’t happen from 
our standpoint. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Martin. Thank you. 

Senator Levin. Thank you. Senator Collins. Senator Lieberman. 

Senator Lieberman. Thanks, Mr. Chairman. 

Mr. Martin, thanks for your testimony. I must say that in the 
testimony today, which I gather is on behalf of Merrill, that people 
at Merrill essentially had no idea at the time that any of the inter- 
actions between your firm and Enron were questionable or that 
Enron might be engaged in deceptive and improper activities. After 
reviewing the Subcommittee’s findings and listening this morning 
to your testimony and answers to the questions Senator Levin and 
Senator Collins have posed, I must tell you that it is hard to see 
how an experienced, respected, sophisticated company like Merrill 
Lynch missed what was going on here. 

Let me just take this LJM2 agreement interaction, for instance, 
that people at Merrill knew because the firm was the private place- 
ment agent, because Merrill was itself an investor, and because al- 
most 100 of Merrill’s employees were investors in LJM2, that Mr. 
Fastow was on both sides of LJM’s transactions with Enron. In 
fact, Merrill apparently advertised that fact in its private place- 
ment memorandum. And Merrill also said in the memorandum 
that two other gentlemen, also Enron finance insiders, Mr. Kopper 
and Mr. Glisan, would also be managing LJM. Later, when Merrill 
was trying to sell the Nigerian barges that it temporarily bought 
from Enron, it was LJM2 that bought the barges from Merrill, so 
there was awareness there as well. 

So I must say it is hard for me to understand how Merrill Lynch 
did not understand that LJM, in its transactions, for which Merrill 
provided hundreds of millions of dollars in financing, represented 
a very risky and questionable corporate strategy for Enron, or is 
the point here really — and again, this is hindsight — that that did 
not matter to Merrill Lynch? In other words, as you said at one 
point, that Merrill Lynch was evaluating risk to Merrill Lynch in 
this series of transactions with Enron and its spinoffs, and not risk 
to the investors in Enron as a result? 

Mr. Martin. Senator, thank you for the questions. Broad topic of 
LJM2, it’s quite a broad topic. First and foremost we were the 
placement agent, which means we found people who were inter- 
ested in this concept with these people for these type of invest- 
ments in primarily the institutional market, some fairly sophisti- 
cated investors. We, again, in our own corporate due diligence, we 
raised the flags significantly about how Mr. Fastow, how are we to 
be — how was it going to be made clear, and how was Enron going 
to ensure that there was in fact no conflict, and how could they 
govern that? How could they actually govern the fact that they had 
a CFO who was in Enron and also was the managing partner for 
what in and of itself was a private equity alternative investment 
fund? We debated that internally, and again, in some of these 
records here that I’ve become familiar with, we even had a call 
with Jeffrey Skilling, the President of Enron, to say, “How are you, 
Mr. Skilling, going to make sure? Are you comfortable with this? 
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Are you comfortable that there is a Chinese wall, that decisions 
will not be compromised, that it will not be to Enron’s detriment 
or benefit and vice versa for LJM2?” 

His answer, again — and this is my understanding, having not 
been involved in all these conversations — his answers were very 
clear, that he knew all about how this was set up; he was ex- 
tremely comfortable and had a lot of confidence with Mr. Fastow 
and the dual roles he was going to play; that it was vetted and ap- 
proved by their own board of directors and it was vetted and ap- 
proved by all their various advisers. 

So I agree with your question/statement that we, Merrill Lynch, 
should have had red flags on the LJM2 contract. We did have 
them. We vetted them as far as we possibly could. 

With regard to the complication within LJM2 and what exactly 
was going on in LJM2, the type of constructs, the type of financing, 
the type of assets, I would offer up that we didn’t understand actu- 
ally what was going on in LJM2, we, Merrill Lynch, but I would 
also offer up that nobody did, because there were other people who 
invested in LJM2 who were at least as sophisticated as Merrill 
Lynch. We all got the statements about their investments. We all 
got the updates with regard to what kinds of transactions they 
were doing or not doing. None of us spotted, or none of us con- 
nected the dots from activity in LJM2 and the potential con- 
sequences on both LJM2 and Enron. We just didn’t — we either 
didn’t connect the dots or we didn’t necessarily know all the con- 
nections, but we didn’t, and none of the other investors in LJM2 
did either. 

Senator Lieberman. Here is my concern about that. The more I 
hear about this case, the more it seems to me that Enron, perhaps 
not uniquely, but Enron was like a poisonous spider spinning a 
web for its own benefit, in which it was engaging and entrapping 
a whole host of very reputable financial institutions, including your 
own, but your entrapment was not unknowing, or in some sense, 
unwilling, because the web that — the poisonous web that Enron 
was spinning, nonetheless had some attractive qualities to it for 
you. It had a business relationship, it had fees. And that ultimately 
what Merrill was doing was what at the base level one expects a 
business to do, which is to protect itself from undue risk. 

But the question is, because it just does seem to me that you had 
an access to so much inside information as a result of your partici- 
pation in these deals — and I do not mean improper inside informa- 
tion — I mean the kind of information, you know, the poor suckers 
as they turned out to be who were investing their 401(k) plans or 
institutional investors who were investing hundreds of millions of 
dollars in Enron did not have, and the information that the board 
of directors of Enron and the auditors and all we now know were 
not aggressively, independently trying to get out to the public, that 
one of the breakdowns in the system here was that great compa- 
nies like Merrill Lynch did not blow the whistle, did not accept that 
extra measure of responsibility and say, “Hey, we are protecting 
our risk in this deal with Enron and LJM and LJM2, but this thing 
stinks, and maybe we do not see the whole picture.” We could not 
see the whole picture of what Enron was up to; you could not see 
the whole picture. 
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But should not folks at Merrill have seen enough to have said, 
“Hey, we do not want to he part of this,” because in the end maybe 
you ended up aiding and abetting the improper, perhaps illegal be- 
havior of the executives of Enron? 

Mr. Martin. I think. Senator, that again trying to go back, it is 
hard to go back in time, very hard. I take your point and that is 
a level and a role that Merrill Lynch frankly aspires to play which 
is over and above the next transaction or the next 10 transactions. 
What is in the long-term best interest of — at Merrill Lynch, our cli- 
ents and frankly the markets themselves, and we have tried to 
play that role, not just in the United States, but around the world. 

Speaking purely personally — and my dealings with Enron were 
quite limited — it was a very complicated company. We, for a living, 
are financial experts or parts of financial experts. Clearly in hind- 
sight, it would have been great to put this whole puzzle together 
and blow the whistle. It was a very hard puzzle. It was almost a 
multidimensional puzzle. It is a role that we aspire to play. It is 
a role that we try to play, frankly. And for the snippets of informa- 
tion that we had — and I hear what you say about inside informa- 
tion, legal inside information — the balance sheets, the tax struc- 
tures, the operating complexity of these type of companies are geo- 
metric, no one counterpart, be it commercial bank or investment 
bank, for a company like Enron was, frankly could ever see enough 
to actually know that whole dimensional puzzle. 

Senator Lieberman. Let me interrupt you because my time is up. 
But I want to ask you — my colleagues will come, I am sure, to the 
question of the relationship between Enron and the analyst at Mer- 
rill who was giving the adverse ratings on Enron, and what 
Merrill’s executives’ conduct toward them said about what you 
knew about what was happening there. 

But my final question, and I ask for a brief answer. This is one 
of those knowing all we know now, and having been through the 
torment the market and the economy has been through as a result 
of Enron and its progeny, has anything changed at Merrill Lynch? 
In other words, if you saw what you saw, if today this deal came 
in, would it raise enough red flags so somebody at Merrill would 
have said, “We can protect our risk. Merrill’s going to be all right 
in this deal, but this thing smells and we should not be part of it?” 

Mr. Martin. Senator, we are continuously changing and trying 
to improve all of our processes. The processes that we went 
through on all of these transactions were as complete as we could 
make them at the time with the information we had at the time. 
Again, in perfect 20/20 hindsight, we would have the same proc- 
esses and spend more time on them and have more discussion on 
them, and hope to get the answers that were more complete in this 
multidimensional puzzle called Enron. 

Senator Lieberman. Well, I hope that if one like this came 
through the door today, that the folks at the top would make sure 
the folks who were dealing with it would blow the whistle. Thank 
you. 

Mr. Martin. Thank you. 

Senator Levin. Senators Dayton, Fitzgerald, Durbin, and Carper, 
in that order. 

Senator Dayton. Thank you, Mr. Chairman. 



191 


Mr. Martin, I do not agree with the view that you drew the short 
straw to he here. It seems to me, based on your comments and lack 
of direct knowledge about these events so far, that you were se- 
lected very carefully to represent the company. They selected you 
because of your minimal knowledge of the events and incidents 
about which you were going to be asked today so that the company 
could issue a press statement saying it was cooperating fully with 
the Subcommittee, when it was in fact providing as little informa- 
tion and confirmation or informed a denial as possible. I just want 
to say for the record, I do not consider that to be cooperating with 
the Subcommittee at all. 

Since you do not really have any of the answers based on your 
lack of involvement, I am not going to ask you many questions. I 
would like to put into the record and at the end get your overall 
observation on this matter regarding the analyst who did not give 
Enron the rating which they thought they were deserving, going 
back to 1998. I also note, just to set the context, you refer to how 
little the financial relationship was with Enron for Merrill Lynch. 
You, throughout your testimony on behalf of the company, mini- 
mized that relationship, but yet these memoranda and that subse- 
quently stressed some of these deals which others have referred to 
and others which are questionable on their nature, questionable on 
their value as stand-alone transactions, refers to Enron, for exam- 
ple, one memorandum has one of the most critical relationships in 
the Houston office, also in another matter refers to Enron as pro- 
viding $40 million in revenues for Merrill Lynch in 1999 and $20 
million to be expected in the year 2000. These are not insignificant 
amounts of money. It seems clear that one of the reasons to engage 
in some of these transactions on Merrill Lynch’s account was in the 
hopes of obtaining additional financial relationships with the com- 
pany in subsequent years. There is nothing wrong with that unless 
the transactions themselves are wrong. 

But this particular matter is a memo from Rick Gordon and 
Schuyler Tilney to Herb Allison. It is dated April 18, 1998. It is Ex- 
hibit 239.1 It is on Merrill Lynch stationery and it is an interoffice 
memorandum, so I assume it is an accurate or valid document. It 
is asking Mr. Allison to call two senior executives of Enron, Ken 
Lay, the Chairman and Chief Executive Officer, and Jeff Skilling, 
President and Chief Operating Officer, regarding Merrill Lynch’s 
participation in Enron’s contemplated $750 million common stock 
offering. 

It goes on to say, “Enron was notified approximately 6 weeks 
ago” — this is April 1998 — “by Moody’s Investor Service, that it is 
considering downgrading Enron’s debt due to the increase in the 
company’s leverage over the past few years. After several meetings 
with Moody’s to better understand its concerns, Enron determined 
that it needed to undertake a large common stock offering to avoid 
a credit rating downgrade. The company is extremely sensitive 
with regard to the confidentiality concerning this transaction. Past 
equity offerings undertaken by the company have been leaked in 
advance of the offerings with negative consequences to the stock 
price. Therefore, Enron solicited advice from only Merrill Lynch re- 


^ Exhibit No. 239 appears in the Appendix on page 2206. 
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garding the size and terms of and market receptivity to the offer- 
ing. We were obviously apprised of the transaction in the strictest 
confidence and were informed that no other investment banks 
would be contacted in order to lessen the likelihood of a leak.” 

It goes on to say that “the expectation at Merrill Lynch, which 
is certainly understandable, is that they would be selected by 
Enron to serve as the lead manager.” Given that they were the 
only investment bank to be contacted for advice on the transaction, 
that would be my knowledge and experience, a very reasonable ex- 
pectation. 

“However,” it goes on to say, “our research relationship with 
Enron has been strained for a long period of time. Our equity re- 
search analyst at Enron is John Olson. He has a poor relationship 
with Jeff, and particularly Ken for several reasons.” This being Ken 
Lay, the Chairman and Chief Executive Officer, and Jeff Skilling, 
President and Chief Operating Officer. Those are pretty high-level 
people in this $40 billion Enron company to have a poor relation- 
ship with. 

It goes on to say, “Enron’s Chief Financial Officer, Andy Fastow, 
called last night to inform us that Merrill Lynch would not be se- 
lected as lead manager of the offering, and further, that we would 
not even be included as a co-manager. He stated that the decision 
was based solely on the research issue and was intended to send 
a strong message as to how ‘viscerally’ Enron’s senior management 
feels about our research effort.” 

Now, this was pretty apparent that Enron plays hardball or 
played hardball. Here is the Chief Financial Officer calling to in- 
form your associates that after all this work, after all this advice 
on a very confidential basis, you are not going to be the lead man- 
ager. You are not even going to be a co-manager because they are 
just unhappy with the rating that the analyst has been giving the 
company. It is a rating which would seem to be warranted by the 
very transaction here. You had been asked to advise and were re- 
jected from participation, mainly to issue a large common stock of- 
fering in order to avoid a credit rating downgrade by Moody’s, 
which would certainly have a major impact on the price and value 
of the stock. 

So all of this seems to be, quite understandably, troubling to 
Merrill Lynch and to others. Mr. Olson, as you note in your testi- 
mony, then, without changing his rating, leaves in August. It may 
be a coincidental event, but it does raise some questions as to ex- 
actly why he departed from Merrill. Then his successor, who your 
testimony notes did not issue a revised rating or an upgrade until 
November. It is surprising that you would leave such a major com- 
pany without someone following it on an active basis or issuing an 
immediate revision to the rating. There is a gap there from August 
to November, and maybe you can fill in that gap. 

But the fact is that the rating was increased by your successor 
analyst, is an institutional rating, and is backed by Merrill Lynch. 
It is not Mr. Olson or his successor as an individual. It has all the 
backing, all of the prestige and all of the credibility of Merrill 
Lynch in terms of its clients and others who are aware of those rec- 
ommendations. 
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It certainly seemed to have had a beneficial result with regard 
to the relationship with Enron. There is a memo from Mr. Tilney 
to Mr. Allison, Exhibit 240, ^ on January 15, 1999; after these var- 
ious personnel shifts have taken place. It says, “On a positive note, 
I want to update you on recent developments in our relationship 
with Enron, since you spoke to their CEO, Ken Lay, last spring re- 
garding our difficult relationship and research. It is clear that your 
responsive message was appreciated by the company, and any ani- 
mosity seems to have dissipated in the ensuing months. To that 
end, we have recently been awarded two significant mandates by 
Enron; the first to lead-manage the $ 1.5-billion IPO of their water 
company, which is expected to file in late Eebruary, and the second 
to raise a $ 1-billion private equity fund on behalf of the parent, 
which is expected to kick off in early March. Total fees to Merrill 
Lynch for these two transactions alone should be $45 to $50 mil- 
lion.” 

These are pretty high-stakes evaluations then that your research 
analysts make. Does this happen on a regular basis that the chief 
financial officers of companies call to inform your one side that 
they are not going to be invited to be a lead manager because they 
are dissatisfied with a rating that has been given by your research 
analyst? Does that typically result then in the departure of the re- 
search analyst a couple months later and a subsequent upgrade in 
the rating? Is that a common occurrence at Merrill Lynch or is this 
unusual? Do you have any knowledge of that aspect of the com- 
pany? 

Mr. Martin. Senator, let me answer a few of your initial con- 
cerns, and I will get to that. Eirst of all, Merrill Lynch 
cooperates 

Senator Dayton. I would like you to answer the question I just 
asked. Is this a typical occurrence or not? 

Mr. Martin. It is a typical occurrence for a CFO of a corporation 
to follow extremely closely what all of the analysts are saying. 

Senator Dayton. That was not my question, sir. My first 
question is, is it a typical occurrence for the CFO to call and inform 
your investment bankers that they will not be selected to be the 
lead manager because they are viscerally dissatisfied with the rat- 
ing that the company has provided? 

Second, is it typical then that the analyst involved, who did not 
change his rating, departs within a couple of months after that 
matter? 

Third, is it typical that the successor analyst raises the rating? 

Fourth, is it typical then that it is followed by these kinds of 
awards by the company? Those are the four questions. 

Mr. Martin. It is not atypical to get investment banking busi- 
ness with research being part of that decisionmaking process. 

Senator Dayton. If your rating of the company is good enough, 
then you get the investment banking business? If your rating of the 
company is not good enough, then you do not get the investment 
banking business? 

Mr. Martin. If your following of the company is complete, if your 
following of the company is consistent, if your following of the com- 


^ Exhibit No. 240 appears in the Appendix on page 2209. 
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pany is reflective of what the company thinks of their story, it is 
part of their decisionmaking process who then would get invest- 
ment banking business. That is absolutely true. 

Senator Dayton. Is that practice typical in your company and in 
the industry, as you know it? 

Mr. Martin. It is typical that the research topic is part of the 
investment banking process. That is typical both at Merrill Lynch, 
and I assume for the rest of the industry. 

Senator Dayton. So you and the company are typically then 
placed under enormous pressure, if you want these very lucrative 
investment banking awards, to have your rating of the companies 
reflect the positive regard with which the executives or the man- 
agement of that company wants to be evaluated. 

Mr. Martin. I think the investment banking clients want the re- 
search analysts to understand their company and reflect that accu- 
rately, as opposed to the ratings. 

Your second question, I believe. Senator, was or one of the ques- 
tions was, in research coverage, the gap August to November. What 
happens at Merrill Lynch — I can’t speak for the rest of the Street — 
is when a new analyst takes over a company, they need time to 
analyze the company, which is what happened and is very typical. 

Senator Dayton. I accept that that is the case. 

Do you know any of the circumstances concerning the departure 
of Mr. Olson? 

Mr. Martin. I know some of them. I believe what occurred with- 
in the Research Department was, because of the way the energy in- 
dustry itself was starting to segment, you had trading companies, 
you had physical companies, you had financial companies, that we 
reorganized our research group, and we put under one analyst four 
or five companies that were similar. So we had Enron, and Coastal, 
and Williams and several other companies that, to us and to the 
analyst community, looked similar, as far as activity goes. 

Senator Dayton. I have one other question regarding a trans- 
action in April. Mr. Tilney sent copies of Mr. Olson’s Enron call list 
to Mr. Fastow when Mr. Olson was under some scrutiny, and this 
transaction, the sale of the additional stock was going through. 
These are, I assume, clients of his or Merrill Lynch’s that he is call- 
ing to pitch or at least make aware of this offering, but he is also 
the analyst who is providing the rating at this point, which is, un- 
less he has changed it, really, not a neutral, not a buy. 

Is this typical also that the call sheets are sent to the 

Mr. Martin. Yes. 

Senator Dayton. So that they are aware that he is on board suf- 
ficiently enough that he is pitching the company and the stock sale, 
even though he does not approve of it? 

Mr. Martin. His rating, actually, specifically was neutral short 
term, and positive long term. So he had a one rating as far as a 
long-term investment. It is typical and accepted practice that in an 
offering, whether it is equity or debt, that our marketing effort and 
who we talk to would be shared with particularly the CFO, who is 
particularly interested in who is buying the stock or who isn’t buy- 
ing the stock, and why not. 

Senator Dayton. So he is rating the company, and that is the of- 
ficial Merrill Lynch rating of the company. He is also pitching the 
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sale of the stock. Is he aware then that the sale of this or the 
issuance of this stock is for the purpose of satisfying Moody’s and 
bringing down the debt-to-equity ratio of the company? Is he aware 
of that when he makes these pitches? 

Mr. Martin. I am not sure what he would or would not have 
been aware of, but clearly 

Senator Dayton. The others were aware. The people in the in- 
vestment banking side were aware. 

Mr. Martin. There would be a Chinese wall between certain in- 
formation that he would or would not have. He clearly would know 
there would be an equity issuance coming. 

Senator Dayton. There was not a Chinese wall, though, when 
Mr. Fastow called to basically tell you that he was dissatisfied with 
the rating; therefore, he was not going to give you the business. I 
mean, he is effectively bridging that wall. 

Mr. Martin. The Chinese wall is an information wall. 

Senator Dayton. I find your comments, then, and I take you at 
your word, sir, about the commonality of this matter to be ex- 
tremely disturbing. My time has, I guess, expired, so I will relin- 
quish the microphone, but I think if this is the case, Mr. Chairman, 
that this is typical, then I think it raises a serious question wheth- 
er the ratings that investors are depending on have any credibility 
whatsoever. It seems like it is a free-for-all and a very intense com- 
petition to get the very lucrative investment banking relationships 
and to increase the profits from them. Therefore, the analysts or 
the companies are evidently under severe pressure from the compa- 
nies that they are rating to make those ratings conform to the com- 
pany’s desires or they are going to lose the business, and I think 
that is very alarming. 

Mr. Martin. Senator, let me just follow on that the ratings, and 
who can change ratings, and when to change ratings is completely 
controlled by Compliance. As and when there are activities going 
on, the ratings get frozen. There is a black-out period where rat- 
ings cannot be changed up or down if there is an activity, if there 
is a capital market activity going on. 

Senator Dayton. But the fact is, your subsequent analyst raised 
the rating of the company, and Merrill Lynch was rewarded, as the 
January 1999 memo indicates, with a couple of very lucrative in- 
vestment banking relationships with Enron. So there was definitely 
a very direct reward immediately following that change. 

Thank you, Mr. Chairman. 

Senator Levin. Thank you. These are disturbing questions, in- 
deed, that you have raised. Senator Fitzgerald. 

Senator Fitzgerald. Mr. Martin, thank you very much for testi- 
fying today. 

Mr. Martin. Thank you. 

OPENING STATEMENT OF SENATOR FITZGERALD 

Senator Fitzgerald. I would like to turn your attention to Ex- 
hibit 212 in your book.^ Exhibit 212 is a fax from Rob Furst, who 
was in your Dallas office, to Jim Brown at Merrill Lynch. Can you 
tell me who Jim Brown is? Do you know? 


^Exhibit No. 212 appears in the Appendix on page 2079. 
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Mr. Martin. Senator, Jim Brown, I believe, has been or is the 
senior person in charge of Structured Finance. 

Mr. Fitzgerald. Senior person in charge of Structured Finance? 

Mr. Martin. Structured Finance. 

Mr. Fitzgerald. Where is he located? 

Mr. Martin. Physically? He is in New York. I believe he is lo- 
cated in the Investment Banking group. 

Mr. Fitzgerald. So this fax is from Rob Furst to Jim Brown in 
Structured Finance in New York. 

The cover page of the fax, it says, “Twenty-six pages are being 
faxed,” and it includes some handwritten notes that appear to out- 
line some of the risks of the Nigerian barge transaction for Merrill 
Lynch. It says, “foreign tax, environmental, operating performance, 
failure to complete.” It says, “No repurchase obligation from 
Enron.” 

Do you know whether those notes were written by Mr. Brown or 
by Mr. Furst? 

Mr. Martin. It is my understanding they were Mr. Brown’s notes 
to go into a meeting. 

Mr. Fitzgerald. So this is Mr. Brown in Structured Finance, 
and he wrote the last risk at the bottom which says, the hand- 
written note of Mr. Brown says, “Reputation risk; i.e., aid and abet 
Enron income statement manipulation.” 

Does that suggest to you that Mr. Brown, in charge of Structured 
Finance, feared that this whole Nigerian barge transaction was de- 
signed to assist Enron in manipulating their income statement? 

Mr. Martin. Senator, what this list would indicate to me is that 
Mr. Brown, first of all, was doing a very thorough job. He was, to 
himself, writing down all of the potential risks, and again, having 
not been at that specific meeting, had each and every one of these 
vetted to his satisfaction. 

Mr. Fitzgerald. So he must have discussed the reputational 
risk; i.e., aiding and abetting Enron income statement manipula- 
tion, he must have discussed that at a meeting with other people 
in the Structured Finance office in New York? 

Mr. Martin. He would have discussed it, again, I assume he dis- 
cussed it, he would have discussed it at a meeting that had people 
from Legal, and Credit, and Product, and Banking all together. He 
would have gone through a list and wanted to get comfort from his 
seat that these things were not a problem. 

Mr. Fitzgerald. So there would have been a whole group of peo- 
ple at Merrill Lynch who would have been made aware of that risk 
that this transaction was designed to manipulate Enron’s income 
statement, but they nonetheless went forward with this? 

Mr. Martin. No, I think that this was a question, these are a 
series of questions and risks. So there would have been a group of 
people — again, having not been at the meeting, it is hard to be 
exact — but I would surmise there would have been a group of peo- 
ple, and each and every one of these risks would have been dis- 
cussed from different points. 

Mr. Fitzgerald. Let me ask you this. You are here, you have no 
firsthand knowledge of the Enron transactions, but you do speak 
for Merrill Lynch to answer questions about their policies. 

Mr. Martin. Sure. 
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Mr. Fitzgerald. What is the policy, within Merrill Lynch, when 
it conies to assisting with transactions that are designed to manip- 
ulate your clients’ income statement? 

Mr. Martin. The policy is unequivocally not to do them. 

Mr. Fitzgerald. Not to do it. 

Mr. Martin. Absolutely. 

Mr. Fitzgerald. What if a transaction comports with GAAP, and 
it is legal, but really it has no economic purpose, and the only rea- 
son to do it is to gin up the earnings, the reported earnings of the 
company? It seems to me that Enron engaged in thousands of those 
types of transactions, many of which do seem to have comported 
wifh GAAP. 

If the sole purpose of a transaction was to manipulate the income 
statement, but it is legal, and it comports with GAAP, would Mer- 
rill Lynch do the deal? 

Mr. Martin. If the transaction was legal, and if it had sign-off 
from Enron’s advisers, our judgment, we would have a discussion, 
we would have a discussion about, if it was in a gray area, whether 
we reputationally wanted to do that or not. 

Mr. Fitzgerald. And that is apparently what went on here. 

From my standpoint, I think it is very apparent that Merrill 
Lynch, whether wittingly or unwittingly, became the investment 
banker to a big Ponzi scheme at Enron, along with other invest- 
ment banks. You were very involved in setting up LJM2, the pur- 
pose of which, as far as I can tell, was to help Enron book fictitious 
earnings. You were involved in the Nigerian barge situation. 

I guess, rather than beating you up by going through individual 
transactions, and I think the Subcommittee has many documents 
they are going to want to continue to ask you about today, I would 
want to ask you a broader question. I feel that Congress is actually 
ignoring the root cause of why companies are manipulating their 
earnings. 

Just today in The New York Times, on the front page of the Busi- 
ness Section, it was disclosed that top managers at Qwest Commu- 
nications cashed in $500 million worth of stock options in the last 
couple of years. They have all since left the company. There is a 
new CEO, Dick Notebaert, who happens to be from my State of Illi- 
nois, and now he is restating the earnings. But those previous 
managers have gotten very rich on their stock options, and the 
long-term investors are left holding the bag. 

I actually think it is Congress’s fault that we have created this 
situation, because back in 1993-1994, Congress put a gun to the 
head of the Financial Accounting Standards Board and made them 
back down from their Rule 123, which was going to require compa- 
nies to expense stock option compensation on their income state- 
ments. I think that would have at least been some discipline on 
corporate America. 

In the case of Enron, the top 29 managers cashed in $1.1 billion 
worth of stock options. Most of those managers left the company 
by the time it hit the wall. Unfortunately for Ken Lay, he had to 
come back because Jeff Skilling left. He had lined up, himself, had 
lined up a job with another company. My suspicion is they all knew 
it was a house of cards. 



198 


My guess is tons of Enrons are out there goosing their earnings, 
trying to keep their earnings per share high to keep the options in 
the money so the senior managers can cash in those options. You 
are seeing cases of companies actually accelerating their earnings 
and deferring their expenses, like WorldCom did. They just capital- 
ized expenses. 

What is Merrill’s perspective, as an investment banker who sees 
a lot of companies on a day-to-day basis? Do you think this is a 
worry out there that Congress has given executives in corporate 
America, 90 percent of their compensations now coming from stock 
options, some of the executives are in a position to make tens or 
hundreds of millions of dollars by fictitiously posting earnings? Do 
you think that those stock options are a potential motivating factor 
in causing corporate America to fictitiously goose their earnings? 

Mr. Martin. I think stock options, in addition to other things, 
would be a contributing factor to behavior, which may not be per- 
haps in the long-term best interests of shareholders. It may be a 
contributing factor. I think the short-termism and the pressure to 
perform, as viewed by all of the analysts, which we just previously 
spoke about, by shareholders, by boards is intense and seems to be 
getting more intense. 

I think the true alignment, particularly of the officers of a com- 
pany, with the long-term success and value creation of a company, 
would be a very worthwhile thing and something that, although I 
have never spoken to Merrill Lynch directly about it, I assume that 
Merrill Lynch would be very supportive of that. 

The alignment of risk, the proper risks and rewards for the peo- 
ple at corporations making these decisions — we all make a lot of 
decisions. The big decisions take years, and years and years to un- 
fold, whether they are right or they are wrong. So linking those to- 
gether and alignment of responsibility, accountability, and rewards 
would be something that we would be supportive of 

Mr. Fitzgerald. Now Merrill Lynch itself uses stock options, do 
they not, in their employee compensation? 

Mr. Martin. Yes, we do. 

Mr. Fitzgerald. And you, yourself, have stock options; is that 
correct? 

Mr. Martin. I have a few, yes. 

Mr. Fitzgerald. You have a few. Now does that give your invest- 
ment bankers the incentive to help drive up business however pos- 
sible to keep the earnings flowing so that their individual stock op- 
tions can stay in the money, and they can cash them in before they 
expire? Do you think that that is itself an incentive within Merrill 
Lynch to ignore the reputational risk to Merrill Lynch to go ahead, 
get those extra fees, keep Enron as a client? What do you think? 

Mr. Martin. I think that we have a saying, at least at Merrill 
Lynch, that no transaction or no one person’s bottom-line P&L, one 
person being a business unit, is more important than the reputa- 
tion of Merrill Lynch. That is the way we behave and act. 

Mr. Fitzgerald. Do you know whether Mr. Furst got any stock 
options and whether he has cashed them in? And now my guess is 
he’s leaving the company; is that correct? 

Mr. Martin. I believe he is no longer with us. 
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Mr. Fitzgerald. Can you look into that and tell us what stock 
options he has exercised, and mayhe he has already profited from 
that. 

Mr. Martin. OK. 

Mr. Fitzgerald. Well, with that, I suppose we will have further 
opportunities to get into more specifics this afternoon. 

Incidently, Senator Levin and I have a bill that would kind of 
undo some of the ill effects from Congress’s actions in 1993-1994. 
I am pleased that some companies are voluntarily expensing their 
stock option compensation expense. I am very fearful that there are 
many more Enrons out there and that the root cause of it is power- 
ful motivation in the hands of managers to book current earnings, 
cash in their stock options. They can leave the company before the 
restatements. Their fortune is assured, but the long-term investors 
are left holding the bag. 

I wish that Congress would have the courage to address this. It 
seems to me that almost every executive in America who has stock 
options is dead set against having to record them as a compensa- 
tion expense on their income statements, and the earnings of al- 
most every company in America are grossly overstated because the 
compensation expense is just ignored on the income statement. 

But thank you very much, Mr. Martin. 

Mr. Martin. Thank you. 

Senator Levin. Thank you. Senator Fitzgerald. Senator Durbin. 

Senator Durbin. Thank you, Mr. Chairman. 

Mr. Martin, thank you for being here. 

Mr. Martin. Thank you. 

OPENING STATEMENT OF SENATOR DURBIN 

Senator Durbin. For the record, before joining this inquiry into 
the corporate culture of America, I would like to take a moment 
and make an observation about the notion of justice in America. If 
you follow the morning papers, you realize that a professional bas- 
ketball player is in the news for misdemeanor charges that he en- 
gaged in threatening conduct, and because of that threatening con- 
duct, he faces a maximum jail term of 5 years. 

I want to make a point of that for the record because all that we 
have heard and described about the conduct of the Enron Corpora- 
tion. As we sit here today, there is still not a single officer of Enron 
who has been charged by this government for any wrongdoing. 
That professional basketball player faces more jail time than any 
officer of Enron today as we enter into this discussion. 

Second, I would like to note that there is a Hollywood actress 
who has been accused of shoplifting, and I would like to make a 
point that whatever the amount that she shoplifted, she is facing 
the prospect of more jail time than any of the employees of Merrill 
Lynch who were involved in what led to the agreement between the 
State of New York and Merrill Lynch, because of conflicts of inter- 
est and deception by the employees of Merrill Lynch when it came 
to the selection of stocks. I am going to ask Mr. Martin for some 
detail on that in a moment, but what I have read in press accounts 
suggests that analysts at Merrill Lynch were intentionally deceiv- 
ing the clients of that company about their true feelings concerning 
the value of companies, compromising in the process the savings. 
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the investments, the retirements, and sometimes the lives and fu- 
tures of a lot of innocent people. 

The net result of that misconduct was a fine on Merrill Lynch 
in the amount of $100 million, a substantial amount of money for 
the average person. But according to the New York Times, that fine 
represented less than one-third of what Merrill Lynch paid for of- 
fice supplies and postage in the previous year. 

As I said, I hope that we will keep in perspective the notion of 
justice in America when we are talking about misdemeanor charges 
and jail time for shoplifting and threatening conduct that far ex- 
ceed any of the penalties which we are imposing on wrongdoers in 
this corporate corruption scandal. 

Mr. Martin, tell me, if you will, why Merrill Lynch agreed to pay 
the $100 million to New York and other States. 

Mr. Martin. Senator, I am not in a position to answer that. I 
was not involved in those discussions, the dialogue, the decision- 
making process. Unfortunately, I am just not in a position to an- 
swer that question. 

Senator Durbin. Well, do you know? I mean, what is your posi- 
tion at Merrill Lynch? 

Mr. Martin. I run the International Private Client business. 

Senator Durbin. Are you aware of the nature of the charges 
against Merrill Lynch which led to the payment of this fine? 

Mr. Martin. Only broadly. 

Senator Durbin. Can you tell me, broadly, what they were? 

Mr. Martin. I think there was an allegation that there was undo 
influence by certain parts of the firm on our research process. 

Senator Durbin. How was that manifest? Was it not manifest in 
emails that were brought to the attention of the attorney general 
of New York, where analysts at Merrill Lynch were, in fact, advis- 
ing clients to buy certain stock which they had personally said in 
email was not valuable or not of great worth; is that not the nature 
of this charge? 

Mr. Martin. Senator, I am just not prepared to have a dialogue 
on that. 

Senator Durbin. Mr. Martin, I am glad you are here today, but 
you are of very little value to us, and perhaps that is why you are 
here today. 

Mr. Martin. Thank you. 

Senator Durbin. You were able to suggest that you are carrying 
the banner for Merrill Lynch, but just have plausible deniability on 
every single thing that we ask. Thanks for joining us, nevertheless. 

Let me ask you about your testimony because I am curious. 
There are two things that come out of your testimony that do not 
square. One is, early in the testimony, on page 4, where you go to 
great lengths to suggest that the relationship between Merrill 
Lynch and Enron was modest and minimal. Those are your words. 
Do you recall that part of your testimony? 

Mr. Martin. Yes, Senator. 

Senator Durbin. And then on page 10, when you talk about the 
problems dealing with research in your testimony and the lengths 
to which your company went, to try to win back the confidence of 
your buddies, your friends and colleagues at Enron, you refer to 
this as a longstanding relationship worthy of these extraordinary 
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efforts. That seems to be in contrast. At one point, this is a client 
of very little importance, and then by page 10, it is a client that, 
when it expresses misgivings about your ratings by Merrill Lynch 
of Enron, is worth all of this extra effort to win back their friend- 
ship. Can you explain the difference? 

Mr. Martin. Senator, there is a difference between relation- 
ship — the importance of the Enron relationship, again, going back 
in time, was accurately stated; large, important relationship. 
Again, $40 billion in revenue, growth company, leader in the indus- 
try, leader in technology, leader in the thought processes of cor- 
porate America, so it was a critical relationship for us, no doubt. 

The facts are, from a business point of view, it was a small ac- 
count. Again, our investment banking revenues, which I went 
through on page 4, $3.5 to $3.7 billion of investment banking reve- 
nues on an annual basis, and the Enron investment banking fees 
to us were two-tenths of 1 percent of that number. So it was a 
small account as far as activity, a very important account as far as 
both current relationship and potential relationship. 

Senator Durbin. Mr. Martin, I could dwell on that particular 
comment because, in a memo on January 18, 1999, someone from 
the Investment Banking Division notified your president on an up- 
date on Merrill’s relationship with Enron, since your president 
spoke to Mr. Lay concerning “our difficult relationship in Re- 
search,” and went on to say, in so many words, things are back on 
track between Enron and Merrill Lynch now, since we have got 
some new ratings out. And he concluded by saying, “Total fees to 
Merrill Lynch for two transactions,” which are referred to here, sig- 
nificant mandates by Enron alone would be worth ^ “$40 to $50 
million.” 

So, when you talk about a million dollars, and $2 million and $8 
million, it appears that this email raises a question as to whether 
it was a much larger relationship, but I do not want to dwell on 
the difference in dollars and how big it was to your bottom line. 
I guess it really comes down to a more fundamental question. 

For the individual investor relying on Merrill Lynch’s rec- 
ommendations and analysis to make important life decisions about 
their savings and their pensions, whether Enron represented 1 per- 
cent or 10 percent of your bottom line is insignificant. They trusted 
you. They believed that you were the cop on the beat; that Merrill 
Lynch was giving them good, solid information. But instead of 
being the cop on the beat, you were the dog in the lap. 

It appears that what occurred here is that once pressure was put 
on Merrill Lynch, because this seventh largest corporation in 
America disapproved of being rated neutral, that your officers, in- 
cluding your president, scrambled, hat in hand, to try to win back 
the love and affection of Enron. I mean, by every indication, that 
is what occurred. How does that, in any way, enhance Merrill 
Lynch’s reputation for trustworthiness? 

Mr. Martin. The research process that we have at Merrill Lynch 
is extremely rigorous. It is separate from the rest of the firm. We 
probably cover more stocks, and more locations, and more countries 
in the world than any other institution. 


^ Exhibit No. 240 appears in the Appendix on page 2209. 
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If you look at the facts about our research and the performance 
of the stocks that the research recommends, it is, year in and year 
out, if not the leader amongst the top two or three leaders as far 
as providing accurate, concise, balanced research on companies. 

Enron, in question, the various analysts that we had, the two dif- 
ferent analysts, each came up with the conclusion that, from a 
long-term perspective, that Enron was a company to buy. They 
were not alone in that. There were 40 or 45 other analysts on Wall 
Street who also covered Enron, almost all of them as positive. We 
try very hard and work very hard, as a research provider, to give 
unbiased, consistent, long-term research to our individual investors 
and our institutional investors, and we do not get everything right 
as human beings, but we very much take seriously the responsi- 
bility we have. 

Senator Durbin. Mr. Martin, I think there are enough dis- 
claimers on everything that the stock analysts do to give their rec- 
ommendations and say past performance will not necessarily pre- 
dict future results and so forth. I know that. I own stock. Most peo- 
ple do in this country. I understand those disclaimers, and I under- 
stand people can miscalculate and guess something big is going to 
happen or something bad is going to happen, neither of which oc- 
curs. 

But what has been raised here is a question of conflict of interest 
and deception, and that is much different. To make an honest mis- 
take in analyzing the future performance of a company is one 
thing, to be so intricately enmeshed in the business dealings of 
Enron that your company is not playing it straight is another 
thing. 

The point I would like to close with is this. You have repeatedly 
made reference to a Chinese wall. I might just say, as far as that 
analogy is concerned, that a Chinese wall may have been a great 
challenge to breach a thousand years ago, but it is not today, and 
I happen to believe that without strong laws and meaningful pen- 
alties, the Chinese walls built by corporations are not enough to re- 
store the confidence of the average person in this process. If that 
confidence is not restored, not only will your company suffer, but 
this economy will suffer. 

Thank you, Mr. Chairman. 

Mr. Martin. Thank you. 

Senator Levin. Thank you. Senator Durbin. 

You just told Senator Durbin that “Research is separate from the 
rest of the firm.” Why was Olson then peddling the Enron stock of- 
fering? 

Mr. Martin. Organizationally, the way it is structured in Merrill 
Lynch is Research reports to Research who reports to somebody 
who is executive vice president on the Executive Committee who 
reports to the president. So Research is not imbedded in the invest- 
ment bank or the consumer business. It is a separate entity. It is 
a separate function. It obviously has dealings with the different 
parts of the firm, but it is run as a separate function with checks 
and balances. 

Senator Levin. Which reinforces my question. Why was he ped- 
dling stock then? 
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Mr. Martin. He was not — I do not know what he was doing. I 
do not necessarily think he was peddling stock. 

Senator Levin. Have you not seen the notes that you made ref- 
erence to before? You said it was ordinary that notes of conversa- 
tions that somebody like he would have in offering stock would be 
made available to the company whose stock offering it was. You 
said that was very common. 

Mr. Martin. It is not unusual. 

Senator Levin. My question is why was he peddling Enron stock 
if he is an analyst, when you said the Research Division is separate 
from the rest of the firm? It is a very fundamental question. 

Mr. Martin. The role of the analyst, in a capital market trans- 
action, is usually to provide content and depth of a topic. So the 
role he most likely played was talking to accounts with the sales 
people, and the accounts asking him in-depth questions that only 
an analyst can answer about Enron. 

Senator Levin. Enron seemed to have so much trouble with his 
analysis that they wanted him removed from the scene. So it is not 
just making phone calls and getting responses, he was analyzing 
Enron; is that not correct? 

Mr. Martin. He is the analyst for Enron. 

Senator Levin. My question is what is he doing then peddling 
Enron stock if there is a Chinese wall. 

Mr. Martin. In that process 

Senator Levin. There is not even a wall. 

Mr. Martin. In that process, in the distribution process, the ana- 
lyst would provide, the analyst would be the content expert for 
both the industry and that company, and they would provide that 
expertise to the account base and to the sales force to give them 
answers to questions that they were going to have. 

Senator Levin. So you are saying he did not initiate calls? 

Mr. Martin. No, he is going to be making 

Senator Levin. Let me ask that clearly. Are you saying he did 
not initiate calls; he only was responding to calls? 

Mr. Martin. No. With regard to what he was doing specifically, 
I do not know. What I am trying to respond to and give you a 
frame of reference on is that an analyst can be involved, and will 
often be involved, if there is an equity issuance, to provide what 
an analyst has spent a lot of time doing, which is depth of coverage 
and content. 

Senator Levin. Can you take a look at Exhibit 243. ^ These are 
calling lists from John Olson for the Enron Corporation common 
stock offering as of today. It says call list. He goes through all of 
the calls. 

No. 2, likes the story; No. 5, likes the story; left voice mail, 
Enron story. No. 7; No. 8, Enron story; No. 9, Enron story; No. 12, 
Enron story. He is telling the Enron story. No. 13, will probably 
pass. 

He is not responding to questions here. He is pitching. In fact, 
in your own words, I think he said he was pitching. 

Will consider it. He is leaving all of these voice mails. He is not 
responding to inquiries here. He is leaving voice mails with the 


^Exhibit No. 243 appears in the Appendix on page 2212. 
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Enron story. He is pitching. Day after day after day he is pitching. 
There are three different days of call sheets here. That is not a 
Chinese wall. There is no wall. You have got your Research people, 
who are supposed to he making a pitch for the stock that you are 
selling, and that is one of the most disturbing features of this mat- 
ter. 

Do you have any further comment on this? 

Mr. Martin. Again, Mr. Chairman, it is — I see this list of clients, 
it is not unusual for a Research person to work with the institu- 
tional sales group, because these are all institutional sales people, 
about trying to provide insight into the company that they are ana- 
lyzing, but I cannot speak for all of these various calls and things. 

Senator Levin. Do you want to qualify or rethink your statement 
about Research being separate from the rest of the firm? 

Mr. Martin. Well, I will qualify it. The organizational construct 
of Research is designed at Merrill Lynch to provide an organiza- 
tional distinctiveness to that function. 

Senator Levin. Well, it may be created for that purpose, but it 
sure as heck is not functioning in that way, by your own evidence. 
You have got a pitch man here in your Research Department. 

Mr. Martin, let me ask you about another document. You told me 
earlier that the Debt Management Commitment Committee 
bumped the decision on the barge transaction upstairs. I want to 
go back now to the barge transaction, and you mentioned, I think, 
that it may have gone to Tom Davis. 

Now the Subcommittee staff has been informed that the decision 
was sent to either Mr. Davis or Mr. Bayly. So is it possible that 
Mr. Bayly, instead of Mr. Davis, made the decision on this? 

Mr. Martin. Again, I do not have the direct knowledge or in- 
volvement, but from a process point of view, the person who should 
have made the decision is Tom Davis. 

Senator Levin. Will you take a look at Exhibit 207, ^ because Mr. 
Bayly, I take it, was one of the — can you give us his title? 

Mr. Martin. He is chairman of Investment Banking. 

Senator Levin. Chairman of Investment Banking? 

Mr. Martin. The Investment Banking team. 

Senator Levin. Now this, if you look at Exhibit 207, this is what 
the chairman of Investment Banking is going to do, according to 
the notes of Mr. Furst. If you look at the bottom now, here is the 
chairman of the Investment Banking Committee. 

“Dan Bayly will have a conference call with senior management 
of Enron confirming this commitment to guaranty the ML takeout 
within 6 months.” That is what Mr. Furst’s memo says. That is 
what the head of this Subcommittee is going to do. He is going to 
confirm a commitment to guarantee the takeout. 

Now do you know whether that conference call, in fact, took 
place? 

Mr. Martin. I believe it did take place. 

Senator Levin. Do you have the notes of that or a tape of that 
call? 

Mr. Martin. I do not, no. 


^ Exhibit No. 207 appears in the Appendix on page 2059. 
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Senator Levin. Have you done an investigation as to what he 
said in that call? 

Mr. Martin. I have not, no. 

Senator Levin. Has Merrill? 

Mr. Martin. I do not know if Merrill has. 

Senator Levin. This is the most critical issue on this matter that 
the Subcommittee is looking at this morning, is whether or not that 
guarantee was made the way all of the evidence, contemporaneous 
and in writing, says it was made. This is directly on point. “Dan 
Bayly will have a conference call with senior management of Enron 
confirming the commitment to guaranty the takeout,” and you are 
coming before this Subcommittee and telling us that you do not 
even know if Merrill Lynch has asked Mr. Bayly whether or not 
that call, in fact, contained that kind of 

Mr. Martin. I assume they either have or are, but I do not know, 
in fact, whether that has occurred. 

Senator Levin. I do not assume either. I wish I could. 

Would you get us the notes of any conversations that Merrill 
Lynch has had with Mr. Bayly about that call? 

Mr. Martin. Yes. 

Senator Levin. Why did you not inquire about that before you go 
there today, since it is such a central matter? 

Mr. Martin. The original role I was asked to play was to provide 
a Merrill Lynch perspective, a policy perspective, and a broad per- 
spective on ML and Co, and how it, particularly from a process 
point of view, would have been involved in all of these, which is 
what I spent the last several days doing. So the role I was expected 
to play is the role I am trying to play. I was not going to get pre- 
pared to discuss each and every one of these transactions, having 
not been in them. 

Senator Levin. Mr. Martin, you have testified here today that 
there was no guarantee, and you have said that under oath. Here 
is a document which says that Mr. Bayly will have a conference 
call with the management of Enron confirming this commitment to 
guarantee, and you are appearing in front of this Subcommittee, 
under oath, saying you have made no inquiry, you do not know 
whether or not Merrill Lynch has made any inquiry as to the con- 
tent of that call, as to whether Mr. Bayly, in fact, said that. 

I find that totally impossible, frankly, to accept because you are 
representing a firm. You made the statement today there was no 
guarantee, and yet, and no understanding by Merrill Lynch that 
Enron or any entity related to Enron would buy back Merrill 
Lynch’s shares. How can you make that statement without having 
made the inquiry or knowing about whether or not Merrill Lynch 
has even inquired of Bayly, who is the head of your Credit Division 
there, about the content of that conference call? I do not even know 
how you could come before this Subcommittee and make the state- 
ment that there was no understanding, in the face of this document 
saying that the head of your whole division here was going to con- 
firm that understanding. 

Mr. Martin. Again, Mr. Chairman, it is, in my preparation for 
my role here, I knew that there was — had been made aware that 
there was a conference call. I am not aware of what the content 
of that conference call was, having not been on it. Again, I know 
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it is easy to assume, but my assumption is that Merrill Lynch has 
spoken with Mr. Bayly at some length about this topic and we 
would be happy to send you all of the notes and information on 
that. 

Senator Levin. Mr. Martin, let me wind up this segment by just, 
on this particular issue, and I am going to be moving on to the 
other aspects, after I call upon Senator Collins, but basically the 
claim that the barge deal was a purchase by Merrill Lynch and 
that there was a real sale by Enron is just simply unbelievable, 
and the documents of Merrill Lynch are just so full of references 
to a guarantee, and a commitment, and an assurance that is con- 
temporaneous, that it is incredible to believe that this was a real 
purchase. 

The fact that it was booked as a purchase by Merrill Lynch is 
not evidence of the fact that it was a real purchase; in fact, quite 
the opposite. The question is why would Merrill Lynch book this 
as a purchase, in the face of all of the contemporaneous evidence 
that, in fact, it was a “relationship loan,” to use the words of a 
Merrill Lynch employee. That is the issue. It is not evidence that 
it was a purchase. It raises the question very dramatically as to 
how could it be booked as a purchase in the face of all of that con- 
temporaneous, documented evidence. 

There is also, in addition to that contemporaneous evidence, the 
statements of employees of Merrill Lynch to the staff of this Sub- 
committee that Merrill Lynch would not have entered into the 
transaction, but for the pledge by Enron to take out Merrill Lynch 
from the barge transaction within 6 months. Enron, in fact, found 
a buyer on the date that it had promised, and it had to do so by 
using its own entity of last resort, LJM2. The agreement up front 
that you were going to get the $250,000, and then 15-percent inter- 
est on the $7 million was very clear. It is exactly what you got 
when LJM2 transferred the $7 million on the scheduled date. 

So the claims of Merrill Lynch here are too thin, and we are not 
that naive. There was all of the motivation in the world to book 
this as a sale to please Enron and to make sure that Enron’s own 
financial treatment and deception was not countered by the way in 
which Merrill Lynch treated it in its own books. You tried to stuff 
a loan into what was supposed to be the skin of a sale, but the skin 
is just too thin, and I think we can see right through it, and hope- 
fully you can, too, at Merrill Lynch. 

Senator Collins. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Martin, I want to go back to the issue of John Olson’s calls, 
because like the Chairman, I am convinced that these were calls 
where he is trying to sell the stock, as opposed to your explanation 
of answering questions from institutional investors. By my quick 
count, it looks like Mr. Olson made at least 110 calls. Let me give 
you some of the comments, just taking three of the calls, one of 
them Mr. Olson noted. 

One records his conversation with a Rod Mitchell at the Mitchell 
Group. He says, “Wants to buy cheaper. He is a bargain hunter.” 

Another one is with Barbara Friedman from John Hancock. 
“Likes the idea. Will consider it. Does not own now.” 
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A third, Barry Allan at Putnam. “Thinks the price is too high. 
Might buy at $44 to $45.” 

Would you agree that these are calls where Mr. Olson was trying 
to sell the stock? 

Mr. Martin. Senator, as we went through the information before, 
having not been there and having not listened to phone calls, and 
who was there, and who was not there, it is hard for me to answer. 
The answer is I do not know. 

Senator Collins. If you look at the comments that Mr. Olson re- 
corded, and it is clear that he initiated the call because in many 
cases his comment is “left voice mail/Enron story,” what other con- 
clusion could one reach? 

Mr. Martin. Again, the role of an analyst in these discussions 
can be multiple, but the one, I do not know what he was speaking 
about, I do not know if he was the only person on the phone call, 
I do not know if there were other sales people, I do not know if he 
was playing a role that was supportive. I just do not know. 

Senator Collins. Mr. Martin, on three occasions Merrill sent 
Enron executives copies of these call sheets listing Mr. Olson’s 
calls. Is it common for Merrill to provide companies like Enron 
with copies of analysts’ internal call sheets to clients? 

Mr. Martin. During a deal, during a capital market deal, it is 
not uncommon to, particularly with CFOs of corporations, to share 
with them feedback on specific, for specific clients. It is not uncom- 
mon. 

Senator Collins. If Mr. Olson was making calls touting the 
stock, as I believe is evident from the call sheets, and he was a re- 
search analyst responsible for rating the stock, is Merrill precluded 
from having a research analyst make such calls as a result of its 
settlement with the New York State attorney general? 

Mr. Martin. That, Senator, I do not know, specifically. I would 
be happy to follow up on that. 

Senator Collins. Are you unfamiliar with the attorney general’s 
settlement? 

Mr. Martin. I am familiar with it in broad terms. 

Senator Collins. Do you think Enron’s complaints about how it 
was rated by this research analyst would have been handled dif- 
ferently now that Merrill Lynch has entered into a settlement with 
the attorney general? 

Mr. Martin. Again, I do not know the specifics of the agree- 
ment — agreement and agreements — that we have in the settlement 
with the New York attorney general. I can say with regard to 
Enron and its ratings, again, both Olson and the new analyst had 
the same exact rating as far as long term. And, in fact, when Olson 
moved from Merrill Lynch to another firm, even before our analyst 
came out, he came out with a short-term buy and a long-term buy. 

So, with regard to our behavior and change specific to the New 
York attorney general, I just — I’m not in a position to answer that. 

Senator Collins. Was Mr. Olson forced to leave or encouraged 
to leave because Enron complained to Merrill about his ratings? 

Mr. Martin. It is my understanding it was not specifically tied 
just to Enron; it was tied to 

Senator Collins. Was that one of the factors? 
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Mr. Martin. I believe not. What we were doing in the Research 
group at the time was there was a whole host of these companies 
that seemed to look like — looked different. So, specifically, Williams 
Company, and Coastal and a few others, we wanted to group to- 
gether under one analyst. So there was a restructuring of analyst 
coverage. And so a bunch of companies that heretofore been cov- 
ered by different people were put under one analyst. So his job, his 
specific job was eliminated as the restructuring occurred. 

Senator Collins. Is it your testimony that Mr. Olson’s departure 
was not, in any way, connected to the criticism that Merrill execu- 
tives received from Enron? 

Mr. Martin. That is my testimony. 

Senator Collins. Thank you, Mr. Chairman. 

Mr. Martin. Thank you. 

Senator Levin. Just an additional question or two relative to the 
Olson matter. Has Merrill Lynch made an investigation as to 
whether or not there were conversations with Mr. Olson about his 
analysis of Enron stock? 

Mr. Martin. I am sorry, Mr. Chairman. Was there an investiga- 
tion by Merrill Lynch on his analysis of Enron? 

Senator Levin. Has Merrill Lynch asked — have they investigated 
whether there were discussions with Mr. Olson about his analysis 
of Enron stock? 

Mr. Martin. I do not know. 

Senator Levin. That is a very important issue before the Sub- 
committee, obviously, today, and would you make inquiry as to that 
and send us a copy of those notes of conversations relative to that 
subject and any investigation into that? 

I would think that Merrill Lynch would want to investigate that. 
Since it has made the claim that there is a wall, one would think 
that it would want to see whether or not, in fact, there was such 
a wall or whether it functioned in any semblance of way during 
this process. It sure did not look like a wall to me, it looked like 
a ditch. 

But if you would furnish that, for the record. 

Mr. Martin. Yes, I will do that. 

Senator Levin. Thank you. You do know that Mr. Allison did call 
Ken Lay and Jeff Skilling in an attempt to have Merrill Lynch in- 
serted as a co-manager, those calls were made? 

Mr. Martin. That is my understanding, yes, sir. 

Senator Levin. Do you know what Mr. Allison told Mr. Lay and 
Mr. Skilling in those calls? 

Mr. Martin. No, I do not. 

Senator Levin. Would you make inquiry — I would think that 
that would be a fairly important issue to Merrill Lynch; it is to 
us — and let us have a copy of that inquiry when you make it? 

Mr. Martin. Yes. We’ll have that done. 

Senator Levin. Exhibit 242 1 has been referred to in some detail. 
I am not going to go over the material that Senator Dayton and 
others have gone over in this regard, except to point out in the 
middle line there called “Background” that this is to Dan Bayly 
from Schuyler Tilney, and it says, “As you know, Merrill Lynch was 


^Exhibit No. 242 appears in the Appendix on page 2211. 
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nearly excluded from Enron’s $750 million common stock offering 
earlier this year. So this mandate is critical to reigniting our rela- 
tionship with Enron.” That is how important it was to Merrill 
Lynch. 

Do you know whether or not any supervisor or anybody above 
the analysts in the chain of command at Merrill Lynch ever dis- 
cussed with Mr. Olson the fact that Merrill Lynch lost a lucrative 
deal solely because of his or, in part, because of his research activ- 
ity? Do you know whether or not any supervisor or anyone above 
him 

Mr. Martin. Mr. Chairman, I do not know. 

Senator Levin. Would you make inquiry and let us know? 

Mr. Martin. Yes. 

Senator Levin. And, if so, what the result of that inquiry was. 

Mr. Martin, you said a moment ago that it is your testimony that 
Mr. Olson’s departure was “not in any way related to his Enron 
rating.” That is not our understanding, and I am wondering wheth- 
er you wish to qualify your statement. 

Mr. Martin. I thank you for the opportunity to qualify, but I am 
comfortable with the statement, Mr. Chairman. 

Senator Levin. You what? 

Mr. Martin. I am comfortable with the original statement. 

Senator Levin. Thank you. 

Let me turn now to LJM2. In September 1999, Andrew Fastow, 
Enron’s chief financial officer, and Michael Kopper, his right-hand 
man, made a presentation to a Merrill Lynch investment team to 
pitch a proposal for LJM2, which is a private investment fund es- 
tablished to make its money primarily from transacting business 
with Enron. 

Mr. Fastow was to be the general manager and then equity hold- 
er of LJM2 at the same time he continued his job as Enron CFO. 
Three others — Mr. Kopper, Ben Glisan, and Anne Yaeger — would 
also work at LJM2, while maintaining their full-time jobs at Enron. 

In September, Mr. Fastow was looking for help in raising about 
$200 million in capital for LJM2. Without that money, LJM2 could 
not do anything. It was the fuel that LJM needed to act. Mr. 
Fastow made his pitch to Merrill Lynch on September 16, 1999, at 
its offices in New York. 

During the course of the Subcommittee investigation, Merrill 
Lynch provided a 50-minute videotape that captured some of Mr. 
Fastow’s pitch to the Merrill Lynch team, and we have edited that 
tape down to about 7 minutes. And I would ask that it run now, 
but before it starts running, there is a transcript which is avail- 
able. I think this is Exhibit 206(a). ^ 

I wonder if we could just play these excerpts. 

[Videotape played.] 

Senator Levin. We will come back to that chart in a minute, why 
LJM2 is unique. 

[Videotape played.] 

Senator Levin. Mr. Martin, were you at that briefing? 

Mr. Martin. No, Mr. Chairman. 


^ Exhibit No. 206(a) appears in the Appendix on page 2054. 
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Senator Levin. This Subcommittee has already looked at the 
LJM2 transaction in some depth at earlier hearings, and what we 
found after interviewing 13 Enron board members and a number 
of corporate governance and accounting experts is that, as far as 
any of them knew, it was unprecedented for a publicly traded com- 
pany to allow its CFO, the person with the greatest access to the 
company’s money flows and profit margins to set up his own invest- 
ment fund to do business directly with the company. 

Now Merrill was obviously aware of the conflicts of interest. If 
you look at Exhibit 246, ^ this is from Schuyler Tilney and Robert 
Furst, the two people who were before us early this morning, brief- 
ly. The subject is, “Skilling Questions on LJM2.” 

“We would like to have a conversation with Jeff about LJM2. Our 
questions are as follows:” 

And then No. 3, “Are you comfortable with the internal mechan- 
ics put in place to resolve the conflict-of-interest issue? Have these 
internal policies been reviewed with internal and external counsel 
and the board?” 

Now that is the question which Merrill Lynch is asking Fastow, 
who is involved in the conflict. Of course, his answer comes back, 
if you will see the next document, where it says that on October 
11, which is 4 days after that first memo, Mr. Tilney first spoke 
with Jeff Skilling, president and COO of Enron Corporation. “We 
asked Jeff the questions listed on the memo. It was apparent he 
has spent a great deal of time on LJM2 matters, and he is com- 
fortable,” it says here, “with the conflict-of-interest issue for the fol- 
lowing reasons,” and then gives the reasons that he, the person 
who is involved in the conflict or who, on behalf of Enron, approved 
the conflict is saying why he approved it on behalf of the corpora- 
tion. 

But that does not, it should not satisfy Merrill Lynch. Merrill 
Lynch now has the problem, the dilemma, which was raised by 
your own people as to whether or not you want to participate in 
a transaction where there seems to be a conflict. Instead of asking 
the company that is involved, it would seem to me you would ask 
your own legal counsel as to whether or not it would be appropriate 
to participate in that transaction and to sell that LJM2 stock. 

My question to you is did you get a legal opinion about the ethics 
issue from your own counsel? 

Mr. Martin. Mr. Chairman, I do not know the answer to that 
question. 

Senator Levin. If you would find out if you did, would you send 
us a copy; and if you did not, would you let us know, for the 
record 

Mr. Martin. And that is a legal opinion on the conflict topic. 

Senator Levin. On that conflict question. 

Mr. Martin. OK. 

Senator Levin. As to why, since there was a question raised as 
to whether or not there was not a clear conflict, which there was, 
and it was waived by the Enron board, but nonetheless it was a 
clear conflict, to have their CFO deal with them from an outside 
investment firm with inside information that he had. 


^Exhibit No. 246 appears in the Appendix on page 2235. 
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So now if you look at Exhibit 249/ which is the private place- 
ment memorandum that Merrill put together to convince qualified 
investors, like pension funds, insurance companies and banks, to 
invest in LJM2, and here is what it says. It says that “Under Mr. 
Fastow’s management, the partnership expects to have the oppor- 
tunity to co-invest with Enron in many of Enron’s new investment 
activities and the opportunity to acquire existing Enron assets on 
a highly selective basis, and the access to deal flow should provide 
the partnership with unusually attractive investment opportuni- 
ties. The partnership will be managed on a day-to-day basis by a 
team of three investment professionals who all currently have sen- 
ior-level finance positions with Enron — Fastow, Kopper and 
Glisan — who will continue their current responsibilities with 
Enron, while managing the day-to-day operations of the partner- 
ship.” 

So that is repeating the pitch that Mr. Fastow made to you. If 
you take a look at the chart on page 2 of this transcript, this is 
what Mr. Fastow was telling you at Merrill Lynch why LJM2 is 
unique. Preferred access to proprietary deal flow is No. one; four, 
ability for LJM2 to evaluate investments with full knowledge; five, 
LJM2 speed and knowledge advantage — knowledge, knowledge, 
knowledge. Inside, by the way, inside information because of 
Fastow’s dual role. 

Do you know whether or not anyone from Merrill contacted the 
Enron board about LJM2? 

Mr. Martin. Mr. Chairman, I do not know specifically, no. 

Senator Levin. Would you inquire of that? 

Mr. Martin. Yes. 

Senator Levin. Had anyone from Merrill spoken to the board, by 
the way, they would have learned that the board had not author- 
ized anyone and did not waive the conflict of interest rules relative 
to anyone but Fastow to participate in LJM2. Glisan and Kopper, 
both listed in your placement memo, were violating Enron’s ethics 
rules, because they did not get a waiver, by working at LJM2 in 
addition to their inside position at Enron. 

Were you aware of that at Merrill? 

Mr. Martin. No, I was not. 

Senator Levin. The Subcommittee report on the Enron board 
concluded that “No company ought to set up a fund like LJM2 be- 
cause the conflicts of interest overwhelm any internal controls that 
are set up to supposedly keep the fund fair.” We also know now 
that LJM2 was one of the primary devices that Enron used to cook 
its books through phony asset sales and other transactions that 
produced about $2 billion in funds flow in a 6-month period and 
through accounting shams, such as the so-called Raptor hedges 
that Enron used to hide a billion dollars in stock losses at the same 
time that Mr. Fastow and LJM2 investors lined their pockets with 
millions of dollars in profits in just 2 years at the expense of 
Enron’s shareholders. 

Looking back at this, do you believe that Merrill should have got- 
ten outside advice before agreeing to underwrite the private offer- 


^ Exhibit No. 249 appears in the Appendix on page 2240. 
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ing of LJM2, given the fact that Merrill was aware of a conflict- 
of-interest situation? 

Mr. Martin. Mr. Chairman, I believe that, from a due-diligence 
point of view, that we should have done everything possible to en- 
sure that we got comfortable with the conflict. 

Senator Levin. Let me conclude by saying just a few words about 
today’s hearing and last Tuesday’s hearing, because we have been 
looking at, and we continue to look at the role of financial institu- 
tions and Enron’s collapse. 

Last week’s hearing looked at Citibank and Chase and their role 
in $8 billion of financing that Enron never reported on its books as 
debt. 

Today we looked at Merrill Lynch and its willingness to put its 
“balance sheet to work” for Enron in order to position itself to get 
Enron’s business. 

We have looked at a number of troubling interactions between 
Merrill and Enron. First, the Nigerian barges. We looked at a $28- 
million transaction involving Nigerian barges that Enron used to 
improperly inflate its 1999 earnings by $12.5 million, after claim- 
ing an end-of-the-year sale to Merrill, but the sale to Merrill was 
conditioned on a guarantee, a guarantee that Enron would take 
Merrill out of the deal within 6 months and pay Merrill not only 
a $250,000-up-front fee, but also a 15-percent return on Merrill’s 
cash investment of $7 million. That guarantee meant there was no 
real sale at all. 

Merrill has contradicted, in its testimony, the contemporaneous 
documents, saying that those documents do not really mean what 
they say. Well, that is what last week’s inadequate, and may I say 
feeble, explanation was as well. 

The facts are that the documents show that Merrill got a promise 
from Enron to take them out of the deal within 6 months at a spec- 
ified profit and that LJM2 met that promise by buying Merrill’s in- 
terest in the barges by the end of June for $7.25 million. Nothing 
says it more eloquently than the internal document at Merrill 
Lynch that says that the most unusual transaction of the week was 
the request to approve Enron’s relationship loan. 

The second transaction we looked at had to do with a $750-mil- 
lion Enron stock offering, from which Merrill was initially excluded 
by Enron due to Merrill’s analyst’s visceral reaction — excuse me — 
due to Enron’s visceral reaction to Merrill’s investment research on 
the company. 

Within months of Enron’s complaint, the analyst who had given 
Enron the equivalent of a neutral rating had left Merrill, a new an- 
alyst was assigned to the company, and by November 1998, Enron’s 
investment rating was upgraded to the equivalent of a buy. 

The third one was the LJM2 offering. We looked at Merrill’s lead 
role in underwriting the $390-million private offering of LJM2, the 
off-the-books partnership which was run by Enron’s CFO, who had 
clear conflicts of interest, and that was a major contributor to 
Enron’s accounting deceptions and downfall. Merrill was aware of 
the potential conflicts involved in LJM2, but did not seek, appar- 
ently, outside legal counsel or other advice on whether it should 
participate in that underwriting. In the end, it helped raise the 
money which LJM2 used to help Enron cook its books. 
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Our investigation indicates that Enron could not have engaged in 
the extent, and to the extent, of the deceptions that it did without 
the knowing assistance and participation of major financial institu- 
tions. 

The purpose of these hearings has been, and will continue to be, 
to set out what happened, to provide a record for possible legisla- 
tive action. Of course, it is not our job to determine whether the 
facts that we have laid out constitute violations of securities laws 
or other laws prohibiting corporate misconduct. We will turn over 
the findings, and the information and the evidence, to the Securi- 
ties and Exchange Commission, the Department of Justice, and 
other law-enforcement agencies who have the responsibility to 
make those determinations. But it is our job to build a legislative 
record to show what needs to change to help prevent financial in- 
stitutions from participating in or contributing to accounting decep- 
tions, to alter investment research or to finance questionable trans- 
actions. 

Important advances were made by the Sarbanes accounting re- 
form bill, which I strongly supported, which has now passed both 
Houses of Congress and which is awaiting the signature of Presi- 
dent Bush. Additional steps are being taken by the SEC, the New 
York Stock Exchange and other bodies. The key to the success, 
however, of the changes which need to be made is whether the fi- 
nancial institutions themselves will address the problem that needs 
correction. 

So far, the institutions which have appeared before us — Citibank, 
Chase and Merrill — have not acknowledged any problem in the 
way in which they handled Enron. And while the case histories 
presented during these hearings of the problems that indeed were 
in existence and did exist with the way in which financial institu- 
tions handled Enron, these three financial institutions are not the 
only ones that dealt improperly with Enron. 

So the question that now needs to be asked and which we will 
leave this hearing with is whether the financial institutions in this 
country are going to acknowledge the problems, step up and make 
the changes that need to be made internally as a result of the 
events that have been so tragically unfolding in the fall of Enron 
and since. 

I can only hope that the financial institutions will carry out their 
responsibility, and I know that each of us on this Subcommittee are 
determined that we will carry out our responsibility. 

We thank you for coming forward today, Mr. Martin, and we will 
stand adjourned. 

Mr. Martin. Thank you, Mr. Chairman. 

[Whereupon, at 1:03 p.m., the Subcommittee was adjourned.] 




APPENDIX 


TESTIMONY OF ROBERT ROACH 

CHIEF INVESTIGATOR 

PERMANENT SUBCOMMITTEE ON LNVESTIGATIONS 
THE ROLE OF THE FINANCIAL INSTITUTIONS IN ENRON’S COIJ.APSE 

July 23, 2002 


Mr. Chairman, Ranking Member, Manbers of the Subcommittee, good morning. 

E^iier this year Chairman Levin directed the Subcommittee staff to investigate the role of 
financial institutions in Eitron’s collapse. The Subcommittee staff - both Democratic and 
Republican - have worked for the past 7 months on a bipaitisan basis to conduct this investigation. 
We have worked together to review over a million pages of documents and interview dozens of 
•witnesses from Enron, Andersen, other accounting fimis, credit rating agencies, and a host of 
financial institutions including Barclaj^, Citigroup, Credit Suisse Fimt Boston, FleetBoston, 
JPMorgan Chase, and Merrill Lynch. 

Numerous major Sn^icial institutions, both here and abroad, en^ged in extensive and 
complex financial transactions with Enron. The evidence we reviewed show€xi that, in some c^es, 
the financial institutions were a'ware that Enron was using questionable accounting. Some financial 
institutions not only knew, they actively aided Enron in return for fees and favorable consideration 
in other business dealing. The evidence indicates that Enron would not have b^n able to engage 
m the extent of tlie accomiting deceptions it did, involving billions of dollars, were it not for the 
active participation of major financial institutions willing to go along with and even expand upon 
Enron’s activities. The evidence also indicates that some of these financial institutions knowingly 
allowed investom to rely on Enron financial statements that they knew or should have known were 
misleading. 

Our investigation, among other things, focused on one financing vehicle known as a 
“prepay.” A prepay is commonly tliought of as an an'angement in which one party pays in advance 
for a service or product to be delivered at a later date. Companies use prepaj^ to twelve money up 
front for services to be rendered in the fliture. 

Enron constructed elaborate, multiparty commodity trades that they called prepa;^ in order 
to book the proceeds from the prepays as cash flovv from operations. But wten all the bells and 
whistles are stripped away, the basic transaction fails as a prepay and vriiat remains is a loan to Enron 
using a bank and an obligation on Enren’s pait to repay the principal plus interest. With that being 
true, the proceeds of the so-called prepay transaction should have be«n booked as debt and cash flow 
fi'om financing, not as a trading liability and cash flow from operations. 
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In order for transactions like the ones used by Enron and the banks to be legitimately booked 
as a trading liability and not debt, four elements had to be present: 

- The three parties had to be independent. 

- The trades among the three parties could not be linked. 

- The trades had to contain price risk. 

- There had to be a legitimate business reason for the trades. 

The Enron type prepays we examined failed on all accounts: 

- Two of the three parties in the Enron trades were related, that is the banks and 
their offshore special purpose entities which thebanks established and controlled. 

- The trades among the parties were linked, that is contracts associated with the 
trades were designed so that a default in one trade affected the other trades. 

- There was no price risk. Except for fees and interest payments, the final impact 
of the trades was a wash. 

“ Neither the banks nor the banks’ special purpose entities had a legitimate 
business reason for purchasing the commodities used in the trades. 

Let me describe the stracture and operation of these sham prepays. [Appendix C and 
Appendix D that discuss the details of the prepays have been submitted for the record.] 

Enron used these so-called “prepay” transactions to obtain more than $8 billion in financing 
over approximately 6 years, including $3.7 billion from 12 transactions with Chase and $4.8 billion 
from 14 transactions with Citgroup. This $8 billion figure is a conservative estimate for the 6 year 
period, based on the documents we were able to review; the full amount since Enron began using 
prepays in 1 992 may be much larger. Barclays, Credit Suisse First Boston, FleetBoston, Royal Bank 
of Scotland, and Toronto Dominion participated in over $1 billion of the prepay transactions. 

Accounting for “prepay” proceeds as cash flow from operations, rather than cash from 
financing gave the impression that the money from the prepays was part of Enron’ s ordinary business 
activities and not debt. Moreover, the Subcommittee has learned that Enron was simultaneously 
treating the prepay transactions as loans on its tax returns in order to claim the interest expense as 
a business deduction. 

Enron’s practice of using prepay transactions to understate debt and overstate cash flow from 
operations made its financial statement look much stronger. That, in turn, helped Enron maintain 
its investment grade credit rating and support, even boost, its share price. 

The Subcommittee has done an analysis of what Enron’s financial statements would have 
looked like had it accurately recorded the “prepay” transactions as debt. Please look at this chart, 
which is marked as Exhibit 104. The chart shows key figures from Enron’s year 2000 financial 
statements, the last audited financial statements that the company filed with the Securities and 
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Exchange Commission. The financial statements showed that Enron had total debt in 2000 of about 
$10 billion, and funds flow from operations in the range of $3.2 billion. We know from an Enron 
Board presentation that, at the end of 2000, Enron had about $4 billion in outstanding financing from 
its so-called “prepays.” If Enron had properly accounted for these transactions, its total debt would 
have increased by about 40% to about $14 billion, and its funds flow from operations would have 
dropped by almost 50% to about $1.7 billion. Those are dramatic changes. 

The impact on Enron’s key credit ratios would also have been significant. These credit ratios 
are the ratios that financial analysts typically use to evaluate a company’s financial health. With the 
inclusion of the prepays as debt, Enron’s debt to equity ratio would have risen from about 69% to 
about 96%. Its debt to total capital ratio would have risen from 40% to 49%. And its funds flow 
interest coverage, akey measure of a company’ s ability to meet its financing obligations, would have 
dropped by almost half, from 4.07 to 2.37. The credit rating agencies testifying in the next panel will 
discuss the significant effect these numbers would have had on Enron’s credit rating. 

Any credit rating downgrade would have had serious consequences for Enron, including 
raising its borrowing costs, limiting the investors who could buy the company’s bonds, weakening 
its trading status, and possibly triggering certain demand debtrepayments at offbalance sheet entities 
affiliated with the company. Enron was acutely aware of the importance of its credit rating and its 
financial ratios. 

The Subcommittee staff has additional analysis regarding the financial impact that would 
have resulted if Enron had accurately reflected its “prepay” proceeds as debt, including drops in the 
company’s enterprise value and a significant drop in its implied share price. In the interests of time, 
however, I will submit that analysis for the record and answer any questions you may have about it. 
I also ask that the other appendices to my statement be included in the Subcommittee’s hearing 
record. 


Enron was able to book “prepay” proceeds as cash flow from energy trades rather than cash 
flow from loans only with the assistance of the financial institutions. The banks provided the 
funding for the prepays, participated in the required complex commodity trades, and allowed Enron 
to use their offshore entities that they controlled as sham trading partners, for the explicit purpose 
of allowing Enron to disguise multi-million-dollar loans as trading activity. 

Internal communications show that it was common knowledge among Enron, Chase and 
Citigroup employees that the “prepays” were designed to achieve accounting, not business, 
objectives and that Enron was booking the “prepay” proceeds as trading activity rather than debt. 
The evidence indicates that Chase and Citigroup not only understood Enron’s accounting goal - 
increasing operating cash flow without reporting debt - but designed and implemented the financial 
structures to help Enron achieve its objective. Moreover, they accepted and followed Enron’s desire 
to keep the nature of these transactions confidential. 
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By design and intent, the prepays as structured by Enron and the financial institutions made 
it impossible for investors, analysts and other financial institutions to uncover the true level of 
Enron’s indebtedness. 

Despite its desire to keep the information confidential, Enron dealt with so many financial 
institutions that word of its “prepay” structures began to circulate. Chase developed a “pitch book” 
to sell other companies on Enion-style prepays. The presentation describes the transactions as 
“Balance sheet ‘friendly’. ” It also sets out in general terms Chase’s use of its special purpose entity, 
Mahonia, in structuring the trades and clearly explains that the trades are orchestrated to work 
together. This explanation of the deliberate packaging of the trades flatly contradicts claims that the 
trades are independent and unrelated. Chase apparently entered into Enron-style prepays with seven 
companies apart from Enron. 

Citigroup also developed a presentation to sell companies on Enron-style prepays, promoting, 
in particular, the Yosemite structure it had developed to raise the money for the prepays from third 
party investors without explicitly informing them of the transactions. The presentation boasts that 
the structure “[ejxpands capability to raise non-debt financing and ... improve cash flows from 
operations” and “[ejliminates the need for Capital Market disclosure, keeping structure mechanics 
private.” Citigroup shopped this Enron-style prepay to 14 companies, successfully selling it to at 
least three. 

Enron is not the only company obtaining loans disguised as commodity trades, and recording 
cash flows from operations instead of from financing. Major financial institutions are knowingly 
assisting and even promoting such transactions, which would not be possible without their 
willingness to provide the funds, the paperwork, and a sham offshore trading partner. 

Thank you. Mr. Brown and I would be happy to answer any questions. 
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APPENDIX A 

ACCOUNTING TREATMENT OF PREPAYS; 
EFFECT OF ENRON’S FINANCIAL STATEMENT 


I. Prepays - A General Description 

A prepay, in its most simple form, is paying in advance for a service or product to be 
delivered at a later date. Companies use prepays to receive money up-front for services to be 
rendered in the future. Enron used a complex form of prepays as a source of financing that, in the 
end, misled investors as to the financial health of the company. 

To understand Enron’s use of prepays, it is important to have knowledge of basic accounting 
and financial reporting. Publicly traded companies such as Enron are required to file audited 
financial reports with the Securities Exchange Commission (“SEC”) on an annual basis. These 
filings consist of three key financial statements, which combined with the accompanying disclosures, 
should provide a realistic view of a company’s financial health. They are the income statement, the 
balance sheet, and the cash flow statement. 

The income statement, or statement of earnings, provides details on a company’s 
profitability. It includes both the company’s revenues and the costs incurred to generate those 
revenues. Other costs, such as interest and taxes are also included, airixung at a company’s net 
income number. This net income number, divided by the number of a company’s shares outstanding, 
represents the critical eamings-per-share or “EPS” number, used by equity analysts and investors to 
determine a company’s share price. 

The balance sheet serves as a snapshot of a company’s financial condition at apoiiit in time. 
Among the critical information it conveys is detail on the amount of debt (money owed by the 
company) and equity that comprise the company’s total value. Companies with high levels of debt 
relative to their equity are generally considered risky companies. They typically are charged higher 
rates of interest and are sometimes considered less attractive business partners than companies with 
lower debt levels. In the case of Enron, the company w'as under constant pressure to lower the 
amount of debt on its balance sheet. 

The cash flow statement represents a company’s sources and uses of cash over the quarter 
or fiscal year. Sources and uses of cash are divided among 1) operating activities; 2) financing 
activities; and 3) investing activities. These three sections are critical to understanding how a 
company finances its operations and, in particular, if a company’s operations are sutficient to cover 
its costs and plans for investment. If a company is not able to meet its cash needs through operating 
activities, it will probably need to borrow money.' Cash from borrowing will appear on a 


'A company may choose to issue additional equity to meet its cash needs. This has the effect of increasing the 
company’s equity but will also dilute the earnings of the company’s current shareholders. 
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company’s cash flow statement as cash flow from financing activities and will also be reflected in 
higher debt levels on a company’s balance sheet. 

Companies registered with the Securities and Exchange Commission are required to file their 
financial statements in conformance with Generally Accepted Accounting Principles (“GAAP”). 
GAAP provides the conceptual framework for financial reporting. The primary purpose of financial 
reporting is to provide financial statement users, such as investors and creditors, with relevant and 
reliable financial information on which to base decisions. GAAP is also intended to enhance the 
consistency, comparability, and transparency of financial statements. Financial statements prepared 
under GAAP should, when taken as a whole, present fairly the financial condition, results of 
operations and cash flows of the company. 

In the United States, the SEC has responsibility for the establishment of GAAP. The SEC 
administers GAAP through Regulation S-X, Financial Reporting Releases and Staff Accounting 
Bulletins. However, the SEC has looked primarily to the private sector standard setter, the Financial 
Accounting Standards Board (“FASB”) to provide authoritative guidance for GAAP through its 
Statements and Interpretations, Technical Bulletins and Implementation Guides, as well as through 
consensus published by its Emerging Issues Task Force. The accounting industry, represented by 
the American Institute of Certified Public Accountants (“AICPA”) contributes to GAAP by issuing 
Accounting Research Bulletins, Statements of Position, Audit and Aecounting Guides, ACSEC 
Praetice Bulletins and Accounting Interpretations. 

II. Motivation behind Enron’s Prepay Transactions 

Enron had two major reasons to reduce its balance sheet debt and increase cash flow from 
operations: 1) to improve Enron’s credit rating and 2) to support and even boost Enron’s share price. 

Improve Enron ’s Credit Rating 

Until the recent wave of accounting scandals, cash flow was seen as the most reliable 
measure of a company’s operating performance, because it was believed that the cash flow from 
operations number could not be manipulated as easily as earnings and was the best representation 
of the company’s ability to meet its obligations. As a result, financial analysts placed heavy 
emphasis on cash flow numbers in determining a company’s credit rating. These ratings, in turn, 
determined a company’s cost of borrowing, attractiveness as a trading partner, and ultimately had 
an impact on its share price. 

Enron, therefore, placed a heavy emphasis on generating operating cash flow, and business 
units at Enron were given cash flow targets by Enron management that they were expected to meet. 
In order to generate cash flow, Enron had the following options: 

a) It could sell its hard assets, such as power plants and pipelines. 

b) It could sell the value (and risks) of specific trades in its trading book to someone else 
and collect cash proceeds from the sale. (Early in its corporate history, Enron actually 
did sell off a number of its trades in order to generate cash flow.) 
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c) It could go to a bank and borrow money, using the trades and their promise of delivering 
cash a few years down the road as collateral. 

Enron used all three options, but it is Enron’s use of the third option that is the subject ofmy 
testimony today. When using the third option, if Enron borrowed money against the value of its 
trades, it would have to record the amount borrowed as debt on its balance sheet and proceeds from 
the loan as cash flow from financing. Already under pressure from rating agencies to reduce its debt 
load, Enron was unwiiling or unable to do this and instead turned to an unusual and complex 
alternative (some would say an accounting gimmick) -- highly stiuctured prepays that Enron used 
to report loans in a way that hid its borrowing while painting a more favorable picture of Enron’s 
financial condition. It booked the advance of cash as a trading activity rather than as a loan and 
proceeds fi-om the loan as cash from operations rather than cash from financing. In this way, Enron 
raised funds of S8 billion or more beginning in 1995^ and buried the loans as trading liabilities. The 
result was that Enron secured the operating cash flow that analysts needed to see in order to view 
Enron favorably and avoided the appearance of additional debt that analysts would have viewed as 
troubling. 

Several internal Enron documents confimi Enron’s view of this use ofprepays. An internal 
memorandum dated August 1997 defines the purpose of prepay transactions as “provid(ing) cash 
flow to Enron Corp in order to meet its cash flow objectives. They are not intended to be income 
generating transactions.”^ A later Enron presentation anticipated the need for prepay financings to 
generate $1 billion in “FFO” (funds flow from operations) annually.’' A document obtained from 
an employee in the Enron Accounting Department describes the prepays as “off balance sheet 
financing (i.e., generate cash without increasing debt load).”’ 

In 2000, Enron initiated $1,935 billion’ or more in prepay transactions, the proceeds ofwhich 
were included in Enron’s financial statements as “Cash Flows from Operating Activities.” In 
addition, the Subcommittee staff estimates that Enron had $4 billion of outstanding prepay debt on 
its balance sheet as of December 31, 2000.’ As the following chart demonstrates, if Enron’s 2000 
year-end financial statements were adjusted to reflect $4 billion in outstanding prepay transactions 


-Enron presentation to the Finance Committee of the Enron Board, August 200 i . “ASF - Detail oil Prepays. 
Bates EC 00005^19. 

Tnron Interoffice Memorandum, “Subject: Prepaid Hydrocarbon Companies," August 22, 1997. Bates EC 
001537017. 

Enron Yoseinite presentation. Bates ECa 000196339-51. 

^ Bates EC 001594743. 

^Subcommittee staff estinmte based on the followingprepaytransactions: Chase X(9)/Mahonia-$650mi!lion 

- June 2000; Chase XI (10) / Mahonia - $330 million - December 2000; Citibank / Delta / Yosemite II - $305 million - 
Febmary 2000; Citibank / Delta ! Yosemite III (CLN I) - S500 million - August 2000; Credit Suisse First Boston, Morgan 
Stanley - $150 million - December 2000. 

’2001 Enron Board presentation, Bates RCO 21428. 
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as debt and deducted the S 1 .527 billion^ from “Funds Flow from Operations,”^ Enron’ s credit profile 
would have changed dramatically. 



2000 Reported 
Financials 

Adjustment"* 

2000 Adjusted Financials 

Total Debt 

$10.2 billion 

$4.0 billion 

$14.2 billion 

Total Equity" 

$14.8 billion 


$14,8 billion 

Total Capital 

$25.0 billion 


$29.0 billion 

Debt / Equity 

69.2% 


96.2% 

Debt / Total Capital 

40.9% 


49.0% 

Funds Flow from Operations'^ 

$3.2 billion 

$1.5 billion 

$1.7 billion 

Interest and Other‘s 

$1.1 billion 

$200 million 

$1.3 billion 

Funds Flow Interest Coverage'^ 

4.07 


2.37 


These adjustments have a significant impact on Enron’s credit ratios. Enron’s reported 
“Funds Flow Interest Coverage” (footnote 14) of 4.07 was typical of a company with an A-/A3 
rating, which is a rating that is assigned to a very stable and financially healthy company. The 
adjusted number of 2. 3 7 is in line with a company with a BBB-/Baa3 rating, a decline of three rating 
“notches,” reflecting a considerably considerably weaker credit. Likewise, the revised Debt as a 


* Subcommittee staff estimate of Fiscal Y ear 2000 prepay proceeds of $ 1 .935 billion less $408 million in prepay 
amortizations, leaving net prepay proceeds of$1.527 billion. Bates EC000058019. 

^Enron’s calculation of “Funds Flow from Operations” is equal to “Cash Flow from Operations” adjusted for 
Merchant Activities, Equity Earnings, Equity Paitnership Distributions and Other. Bates EC 000469193. 

'“Adjustment to “Funds Flow from Operations” deducts the value of Year Fiscal 2000 prepay transactions net 
ofprepay amortizations. Bates EC 000058019, Adjustments to “Interest and Other” reflect a 5% rate of interest on $4.0 
billion in prepay debt, 

“Total Equity is equal to Shareholders’ Equity, Company-Obligated Preferred Securities of Subsidiaries and 
Minority Interests, consistent with Enron’s presentation of Total Capital in company presentations to rating agencies. 
Bates EC 000469368, 

'^Subcommittee staff estimate based on March 200 1 Enron Global Markets presentation citing “Actual Funds 
Flow Interest Coverage” of 4,07, Calculation assumes interest expense of $838 million, dividends on preferred shares 
of $77 million and rent expense of $ 1 43 million as reported in Enron 2000 1 0-K, yielding “Funds Flow from Operations” 
of $3,248 billion. Bates EC 000007671. 

'interest and Other includes dividends on preferred shares and rent expense. 

'“'“Funds Flow Interest Coverage” is calculatedas “Funds Flow from Operations” + interest incurred + dividends 
on preferred shares + rent expense, divided by interest incurred + dividends on preferred shares + rent expense. The 
Subcommittee staff has included dividends on preferred shares based on the appearance of their inclusion in previous 
years’ calculations. 
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Percentage of Total Capital figure of 49.0% is approximately three rating notches below Enron’s 
reported figure of 40.9%.'^ 

These declines in financial ratios are significant, because the lower financial ratios would 
have affected Enron’s credit rating, and a lower credit rating would have had serious consequences 
for Enron’s operations: 

- Below BBB-/Baa3, Enron would no longer be considered an “investment grade” 
company. As a result, certain investors’ internal investment requirements would have 
prohibited them from buying the company’ s bonds, thereby shrinking the pool of money 
that Enron could tap for its growing cash needs. More importantly, Enron would have 
been shut out of the commercial paper market which accounted for a significant portion 
of Enron’s borrowing. 

- At a lower credit rating, Enron would have been considered a less attractive trading 
partner. This means that Enron would have lost trading business, the largest source of 
income to the company. Parties still willing to trade with Enron probably would have 
reduced the trades they would have been willing to enter into with Enron and/or require 
Enron to post additional collateral.’^ 

— Even more threatening, if Enron had fallen below investment grade (to “junk” status), a 
number of its trading partners would have had the contractual right to close out existing 
trades and demand payment from Enron, further straining Enron’s cash position. 

- A fall below investment grade also would have had a significant impact on Enron’s 
financing. As a higher credit risk, Enron’s cost of borrowing would have increased 
considerably, increasing its interest expense and lowering earnings. 

- Equally as significant is the fact that Enron sponsored a number of off-balance sheet 
vehicles that were supported with Enron credit. Once Enron fell below investment grade, 
debt holders in these vehicles could demand repayment and Enron would have to make 
sure they received it. This would have represented a huge liquidity crisis to Enron, and 
in fact, that liquidity crisis eventually occurred.’^ 


'^Average Funds Flow Interest Coverage and Debt / Total Capital per rating category based on March 2001 
Enron Global Markets presentation. Bates EC2 000007671. 

'Trom Enron’s Form lO-Q filing, September 30, 2001: “Maintaining an investment grade credit rating is a 
critical element in maintaining liquidity for Enron’s wholesale business which, together with the natural gas pipeline 
operations and the retail business, comprise Enron’s core business ... A dov-mgrade to below investment grade could 
lead to a substantial increase in the level of cash required for collateral and margin deposits with Enron’s wholesale 
trading partners . , . The recent deterioration in Enron's credit rating and decline in its stock price has caused a negative 
impact on Enron’s projected 2001 fourth quarter profitability. This is primarily the result of a reduced level of 
transaction activity by Enron’s trading counter-parties, particularly for longer-term transactions.’’ 

'Trom Enron’s Form 10-Q filing, September 30, 200 1 : "Enron has various financial arrangements which require 
Enron to maintain specified credit ratings. The November 12, 2001 downgrade in Enron’s senior unsecured debt rating 
to BBB- by Standard & Poor’s has caused a ratings event related to a $690 million note payable that, absent Enron 
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Enron was acutely aware of the importance of its credit rating and reported on “progress” 
with the credit rating agencies at internal meetings and to the Board of Directors. It was also aware 
that the financial ratios just discussed determined the company’ s ratings. Enron’ s decisions on when 
to engage in a prepay and the size of the prepay were driven by its need to meet certain ratio targets. 
Consequently, funds from prepay transactions would appear on Enron’s cash flow statement just 
days before the end of a quarter, just in time to be factored into Enron’s financial statements and 
pump-up key ratios. 

Support Enron ’5 Share Price 

In addition to a credit ratings impact, Enron’s use of prepay transactions and the accounting 
treatment of these transactions had a profound impact on Enron’s valuation, which in turn drove 
Enron’s stock price. Dozens of equity analysts followed Enron and relied on the company’s audited 
financial statements, as well as guidance from Enron management, to set a future target for the 
company’s share price. The manipulation of prepay transactions had a direct impact on the value 
equity analysts assigned to Enron shares in two ways. 

Understating Debt: A company’s “enterprise value” is a measure of what the market 
believes a company’s ongoing operations are worth. A text book definition calculates enterprise 
value as: 

Market equity (representing shareholders’ ownership in the company) 

+ Preferred stock (representing preferred shareholders’ ownership in the company) 

+ Net debt (representing lenders’ “investment” in the company) 

= Enterprise value^^ 

This definition assumes the market has knowledge of a company’s indebtedness and 
preferred equity obligations, and takes that information into account when determining the “fair” 
value of a company’s shares, which equate to its market equity. If, however, a company has hidden 
a portion of its debt either off-balance sheet or in other liabilities such as trading liabilities, or if 
analysts and investors fail to adjust their estimation of the company’s value to reflect this higher 
indebtedness, the company’s market equity value will be overstated. 

The following graph illustrates this point. Enron had a market-determined enterprise value 
of $23.4 billion as of October 2001. Enron’s equity value can be determined by subtracting net 
debt and preferred securities from the enterprise value. Dividing that equity value by the number of 


posting collateral, will become a demand obligations on November 27, 200 ! ... In the event Enron were to lose its 
investment grade credit rating and Enron's stock price was below a specified price, a note trigger event would occur. 
This could require Enron to repay, refinance or cash collateralize additional facilities totaling $3.9 billion, which 
primarily consist of $2.4 billion of debt in Osprey Trust and $9 1 5 million of debt in Marlin Water Tmst.” 

‘^Enterprise value or “Market Value of Invested Capital (“MVIC”). Pratt, Shannon. The Market Approach to 
Valuation of Businesses . John Wiley, publisher, 2001. 

‘^Enterprise value equals market equity value of $ 1 0.4 billion plus balance sheet debt, net of cash, of $ 1 2.0 
billion plus preferred securities of $ 1 . 1 billion. Market equity value is based on Enron's share price of $ 14 as of October 
2001 multiplied by 744 million shares outstanding. 
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Enron shares outstanding yields the market price per share. If investors learn that instead of $12 
billion in net debt on its balance sheet, Enron has close to $ 1 7 billion in debt, they will likely react 
by selling Enron shares until the price falls to a level consistent with that level of indebtedness.^*^ 



Balance Sheet Debt 

Adjustment 

Balance Sheet Debt + 
Prepays 

Enterprise Value 

$23.4 billion 


$23.4 billion 

Subtract Debt and Pref. Obligations 

$13.1 billion 

$4.8 billion 

$17.9 billion 

= Equity Value 

$10.3 billion . 


$5.5 billion 





Divide by Shares Outstanding 

744 million 


744 million 

= Actual / Implied Market Price per 
Share 

$14 


$7 

Decline in Share Price 



- 46% 


Earnings Impact: Enron’s practice of using prepay transactions to understate debt and 
overstate cash flows from operations had an additional share price impact. As previously discussed, 
Enron needed prepay transactions to generate cash flow and support its credit rating. By supporting 
its “investment grade” credit rating, Enron was able to expand its trading business as well as borrow 
money at a relatively low interest rate. 

The result of robust trading activities (accented by mark to market accounting) and relatively 
lower interest expense was a boost to Enron’s net income, which in turn is the key driver of a 
company’s share price. As long as Enron could continue to show positive earnings growth, it could 
expect to see appreciation in its stock price. By using prepay transactions to generate cash flow 
from operations, Enron was able to maintain its investment grade ratings, which allowed Enron to 
build a trading business that was the engine behind Enron’s income growth. As earnings grew, so 
did Enron’s share price. In addition, to the extent equity analysts viewed growth in Enron’s 
operating cash flow, fueled by net prepay transactions of over $1.5 billion in 2000 alone, as 


■“This Subcommittee staff analysis is for demonstrative purposes only and does not take into consideration a 
number of other complicating factors, including the billions of dollars in off-balance sheet debt that, once known to the 
market, resulted in the collapse of Enron’s share price. The fact that Enron shares ultimately traded atpennies per share 
suggests that investors thought the company had exceeded its limit in loans and other financing structures, 

-'Shares of companies in the energy sector typically trade in the market at a share price based on their 
Price/Eamings ratio. “Price” refers to the current market price for one share of the company; “Earnings” refers to net 
income or earnings per share, also knowm as “EPS”. For example, a company whose shares trade at $20 per share and 
has earnings per share of $2.00 is said to trade at a P/E ratio of 10 times earnings ($20/ $2.00= 10). If 10 times earnings 
is the industry standard multiple for energy companies, an increase in earnings per share to S3. 00 per share should result 
in an increase in share price to $30 per share, thereby maintaining the P/E ratio at 10 times ($30 / $3.00 = 10). 
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indicative of Enron’s future growth, the cash flow impact of prepay transactions can also be viewed 
as a key driver of Enron’s share price. 

III. Accounting and Structuring for Prepays as Cash from Operations 

In order to treat the prepay transactions as trading activities instead of loans, Enron 
referenced accounting guidelines'^ for treating contracts as derivatives.^^ SEAS 133, which was 
issued by FASB in 1998 and became effective in June 2000, establishes the rules for both defining 
and accounting for derivatives contracts. Derivatives contracts are considered part of a trading 
company’s operations. To meet these guidelines, Enron had to structure the prepays using three 
separate parties: Enron, the bank providing the money, and an independent third party. Without an 
independent third party, the prepay would be viewed as a loan. 

An Andersen presentation obtained by the Subcommittee from Enron summarizes the key 
criteria needed to meet classification of a prepay as a trade rather than a loan.^^ 

“For prepays to be treated as trading contracts, the following attributes must exist: 

None of the individual agreements ... are linked commercially or make references to any 
of the other documents; in effect, each is a stand-alone, normally occurring derivative 
instrument which continue to be in effect even if other pieces of the transaction are 
terminated for any reason. . . . 

Price risk related to the PGA^^ is transferred from the gas supplier to the purchaser, 
without the gas supplier further affecting the purchaser’s management of this risk or the 
purchaser’s other PGA-related economics. This includes any future actual or contingent 
swaps that may be contemplated. 

The purchaser of the gas must have an ordinary business reason for purchasing the 
gas, not in-substance be a special purpose entity (SPE) established just to effect a 
secured investment in a debt instrument from a gas supplier. The SPE issue could arise 


--A higher debt level has the potential impact of reducing a company’s cost of capital, which in a discounted 
cash flow analysis would result in a higher present value of the company’s future cash flows. However, the increased 
debt level also increases the risk profile of the company, which would increase the cost of capital, thereby reducing the 
present value of future cash flows. 

Accounting literature referenced as per Arthur Andersen memorandum on Prepay Transactions, Bates 
ECp000094306: EITF 96-2 1 ; EITF 90-1 5; Topic D- 14; December 1 997 SEC Speech - Armando Pimentel; EITF 88-18. 
Also, FASB Statement No. 133, “Accounting for Derivative Instruments and Hedging Activities.” 

A derivative is a financial instrument whose value is based on another instrument, such as a stock or an index, 
or in the case of Enron's prepays, the price of commodities including gas and crude oil. 

-Wrthur Andersen presentation to Enron Corp. “Prepaid Transactions Discussion.” Bates EC 000013365 - 
69. 


^^Term undefined. It may mean “Prepaid Gas Agreement.” 
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by virtue of the purchaser’s very nature and the substance (or lack thereof) of its other 
business operations. It could also arise based on the types of the contractual limits included 
in the series of structured transactions (e.g., the debt of the purchaser is recourse to the gas 
supplier or not recourse to any of the purchaser’s other assets).” 

An Arthur Andersen memorandum to the Audit Files from June 1999^’ provides a more 
detailed description of the criteria, summarized in the presentation, that Andersen considered 
important for determining the appropriate accounting treatment for Enron’s prepay transactions. 

The purpose of the Andersen criteria for prepays was to distinguish true trading activity from 
loans. The criteria warn against such indicia of phony trading activity as linked trades, prepay 
transactions where no party is at risk of monetary loss, and trades involving shell corporations with 
no ordinary business reason to buy or sell energy commodities. These criteria show that the 
accounting community was well aware that prepays could be manipulated to function as disguised 
loans and had devised criteria to disallow accounting as operational business activity those prepays 
which were, in reality, devices to obtain financing. 

The 1999 Andersen memorandum states explicitly that the transactions between the three 
parties that comprise the prepay transaction must be de-linked in every way from the original 
transactions. The most obvious form of linkage would be any cross-default provisions in the 
contracts. Cross-default provisions would allow, for example, Enron to seek payment from the bank 
if the third party defaults on its obligation to Enron. Furthermore, these transactions should stand 
alone, without reference to each other. This would preclude, for example, an assignment of rights 
and obligations of the third party to the bank. Finally, any elements that would indicate that the third 
party and the bank are related might constitute linkage. If the bank were covering all of the third 
party’s costs, or if the third party played no role in negotiating its contract with Enron and deferred 
all decision-making to the bank, it might raise serious questions as to the independence of the third 
party from the bank.^^ 

The Andersen memorandum also stipulates that the fixed payments made by the parties to 
the prepay transaction must be based on fixed volumes of the commodity so as to isolate the price 
of the commodity as the only variable.^^ Andersen also concluded that the trades should be settled 
periodically. Periodic settlement is more indicative of normal trading activity because it subjects the 
parties to the price fluctuation of the market (as opposed to basing settlement solely on the price of 
the commodity at a fixed point in time). Andersen also concluded that the existence of a second 
“triangle” that mirrored the original prepay transaction (with the direction of the fixed and floating 
legs reversed) would preclude treatment of any of the transactions as valid trades because the 
mirroring eliminated price risk entirely.^° Finally, if, for example, either the bank or the third party 


Bates ECp 000094306. 

■^Arthur Andersen, Staff Interview, July 13-14, 2002. 

Ibid. Arthur Andersen also required that pricing of the contracts reference the market price of the commodity 
in question. 

Arthur Andersen Staff Interview, July 14, 2002. 
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were so perfectly hedged that neither made any profit on the trade itself, it might raise questions as 
to why they entered into the transaction and to whether the parties were related.’' Elimination of 
price risk, therefore, could lead to a determination that the contracts were linked and should therefore 
be collapsed as described above. Emphasis is placed on confirming price risk in each leg of the 
transaction because price risk is what distinguishes a trade from a loan. 

The criteria are designed to: 1) avoid linkage between the contracts and/or the parties to the 
contracts; and 2) eliminate the price risk between the parties to the transaction, either of which event 
could result in classifying a prepay transaction as debt rather than as a trade and classifying cash 
generated in prepay transactions as cash flow from financing activities rather than cash flow from 
operating activities. 

The Enron prepays blatantly contradict the Andersen prepay criteria. They involve linked 
trades, an elimination of price risk, and shell off-shore corporations that were controlled by banks 
and that functioned as sham trading parties. Each prepay was orchestrated as a three-part round- 
robin trade whose true function was not to buy or sell an energy commodity, but to provide Enron 
with financing that Enron would repay with interest. The parties involved in the Enron prepays were 
aware of the entire structure and its accounting purpose. 

Under the Enron prepay structure, a participating bank would send cash (the money destined 
for Enron) to the third party, in exchange for the future delivery of a fixed amount of a commodity. 
The third party, in turn, would enter into an identical arrangement with Enron, and effectively serve 
as a pass through for the bank funding to get to Enron. Enron would repay the funding in a fixed 
amount of commodities, which would pass through the third party en route to the bank. Up to this 
point, this appears to be a “real” trade because all three parties bear the risk that the price of the 
underlying commodity will change. This is called price risk and it is an essential element in a true 
trading transaction. 

But, Enron’s prepays also entailed a transaction known as a “swap” in order to mitigate price 
risk. Under a swap agreement, Enron exchanged (with the bank) the floating price ofthe commodity 
for the fixed price of the commodity. The net effect is to cancel out any price risk to all parties in 
the trade. The fact that were the third party was not independent and the terms of the prepay were 
predetermined based on Enron’s decision as to how much operating cash flow it needed to report 
presented other problems with Enron’s prepay stracture. 

Enron engaged in these prepays, which often involved natural gas or crude oil, at a pace of 
one or two per year from 1992 to September 2001 when the last prepay transaction was 
implemented.” Most of those transactions (both in number and in dollar value) were with JPMorgan 


^'Arthur Andersen Staff Interidew, July 13, 2002. This would be especially relevant if the trades were entered 
into simultaneously. 

“The September 2001 prepay closed on September 28, 2001, but remained outstanding along with seven other 
Chase prepays when Enron filed for bankruptcy on December 2, 200] . 
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Chase and Citigroup. Chase and Enron engaged in at least 12 transactions with a value of $3.7 
billion. Citigroup and Enron engaged in at least 14 transactions with a value of $4.8 billion.^"’ 




^^The specific details of each transaction varied slightly - some included additional financial institutions as 
counterparties; some used different commodities; and some involved the actual physical exchange of the commodity 
while others were merely paper transactions. All but one of the Chase transactions were physically settled; conversely 
all but one of the Citigroup transactions were paper transactions. 
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APPENDIX B 

KNOWLEDGE AND PARTICIPATION OF FINANCIAL INSTITUTIONS 
IN ENRON PREPAYS 

The evidence reviewed by the Subcommittee staff indicates that the financial institutions that 
participated in Enron “prepays” understood that Enron was seeking to obtain financing from them, 
but wanted to obtain the financing through orchestrated, multi-party commodity (largely energy) 
trades rather than straight-out loans, so that the company could characterize the funds as cash flow 
from operations rather than cash flow from financing, hitemal communications show that the 
financial institutions not only understood that Enron intended to engage in this deceptive accounting, 
they actively aided Enron in return for fees and favorable consideration in other business dealings. 
The evidence also indicates that these financial institutions complied with Enron’s desire not to 
disclose its transactions to outside parties, and knowingly allowed investors, financial analysts and 
others to rely on Enron financial statements that the financial institutions knew or should have 
known were misleading. 

The evidence indicates that Enron would not have been able to engage in the extent of the 
prepay accounting deceptions it did, involving more than $8 billion, were it not for the active 
participation of major financial institutions willing to go along with and even expand upon Enron’s 
activities. 

Financial Institutions Involved in Enron Prepays 

Enron used “prepay” transactions to obtain more than $8 billion in financing over 
approximately 6 years.' This $8 billion figure is a conservative estimate based upon the evidence 
gathered by the Subcommittee to date; it is possible that the total dollar amount involved in this 
financing, since Enron began using it in 1992, is much larger. 

Most of Enron’s “prepays,” both in number and dollar value, involved either JPMorgan 
Chase Bank (“Chase”) or Citigroup.^ Altogether, Chase and Enron engaged in at least 12 
transactions from 1 992 until 2001 , with a combined value of more than $3.7 billion. Citigroup and 
Enron engaged in at least 14 transactions from 1993 until 2001, with a combined value of more than 
$4.8 billion. Enron also completed “prepays” with a number of other financial institutions over the 
last ten years including Barclays, Credit Suisse First Boston, FleetBoston, Royal Bank of Canada, 
Royal Bank of Scotland, and Toronto Dominion. Although the investigation was unable to 
determine the total value of these transactions, the evidence indicates they had a combined value in 
excess of $1 billion. 


'“ASF - Detail on Prepays,” Enron presentation, August 2001, Bates EC 000058019. 
^“Summary of Enron Prepays with JPMorgan Chase and Citigroup,” Appendix E. 
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Financial Institution Knowledge of Accounting Deception 

Internal communications and documentation at the financial institutions, Enron and Enron’ s 
accounting firm, Arthur Andersen, indicate that it was common knowledge that Enron’s “prepays” 
were designed to manipulate Enron’s financial statement by overstating cash flow from operations 
and understating debt. 

Among the internal communications documenting the knowledge of the financial institutions 
are the following. 

- A Chase banker wrote in a 1 998 email: “Enron loves these deals as they are able to hide 
funded debt from their equity analysts because they (at the very least) book it as deferred 
rev[enue] or (better yet) bury it in their trading liabilities.”’ 

— In a telephone conversation on September 20, 2001, taped in the normal course of 
business, three Chase employees discussed one of the Enron prepays in the following 
terms: 

- “ . . . [W]hy do they want to hedge with gas where it is now?” 

- “They’re not hedging, they’re just, they’re just, they do the back-to-back swap.” 

- “This is a circular deal that goes right back to them.” 

- “It’s basically a structured finance-” 

- “It’s a financing?” 

- “Yeah, its totally a financing, which has piece of it, they’re always had on as a piece of 
their capital structure, so-“ 

- “So its amortizing. Yeah, if s amortizing debt. I get it.” 

- “That’s exactly what it is.”’ 

- A September 2000 internal email from a Citigroup employee to colleagues made these 
suggestions on how to explain the Yosemite prepay to potential investors: “Get into why 
co[mpany] does it (gets cash flow, shows up as other liab[ilities] not debt ...)... i.e., 
[gjives some oomph to revenues .... [Enron] gets money that gives them c[ash]flow but 
does not show up on books as big D Debt.”’ 

A 1997 Chase summary of a proposed $250 million Enron prepay, written to gain credit 
approval for this transaction, included the following statement: “In the past three years, 
Enron has utilized the prepaid sale as a mechanism to address a number of needs. 


^Chase email, November 1 1, 1998. Bates SENATE MAH-02129. 

■*Chase audio tape, September 20, 2001. 

^Citigroup email, “My take on how to explain ECLN," September 28, 2000, Bates CITI-SPSI 0084924, 
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including . . . sourcing funds (classified as ‘Liabilities from Price Risk Management’ as 
opposed to long term debt).”^ 

- A 1 998 Citigroup loan approval memorandum in support of a prepay known as Roosevelt 
states: “The prepaid forward structure will allow Enron to raise funds without classifying 
the proceeds from this transaction as debt (it is accounted for as ‘deferred revenue’). 
This is a common method of raising non-debt financing among energy companies.”^ 

- A June 2001 Citigroup document summarizing the accounting and tax treatment for 
Enron prepays states: “As we understand the accounting, the Pre-Paid creates price risk 
management liability, thereby receiving non-‘D’ debt treatment. Operating cash flow 
increases .... From a tax perspective, the Pre-Paid can be treated much like a 
traditional loan[.] Swap payments are deductible on the tax books, similar to loan 
payments.”^ A January2000 memorandum from Enron’s tax planning department makes 
it clear that the prepay structures are not driven by tax requirements, but by accounting 
considerations: “The use of a prepaid swap was not motivated by tax considerations but 
instead was necessary in order to report the transaction as part of [Enron’s] price risk 
management activities rather than debt for financial accounting purposes.’’^ 

- In a June 2002 court filing to require certain surety bond providers to make payment on 
bonds related to certain Enron prepays, Chase asserts that the sureties “knew that the 
deals [the prepays] were part of a structured financing transaction for Enron’s general 
corporate benefit” and that “the surety bonds were part of financing transactions in which 
the funds advanced by JPMorgan Chase to Mahonia were ultimately used by Enron for 
general corporate purposes, not to secure future sources of the oil and gas to be 
delivered. 

- Credit Suisse First Boston (“CSFB”), which participated in two Enron prepays also 
understood the accounting-driven nature of the transactions. Emails exchanged among 
CSFB employees describe a prepay transaction as an “oil-linked loan,”'^ and state that 
“the net effect for [Enron] is raising $150M at L[IBOR] + 75bps [basis points] for 9 


^“Structuring Summary," prepared by Chase, 1 1/14/97. Bates JPM-1-00061- 

'“Global Loans Approval Memorandum" for Roosevelt prepay, prepared by Citigroup, December 21, 1998. 

^''Summary of Pre-Paid Accounting and Tax,” prepared by Citigroup and attached to internal email from 
Citigroup employee Timothy Swanson (6/25/01). Bates CITI-SPSI 0050680. 

’Enron Interoffice Memorandum from Tax Planning Department, January 10, 2000. Bates EC 000037274. 

‘"Amended complaint, JPMorgan Chase Bank v. Liberty Mutual Insurance Co. (USDC SDNY) Case Number 
01-Civ. 11523 (JSR), paragraphs 18-19. 

"Credit Suisse First Boston email, December 18, 2000. Bates SR 00037828. 
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months off-balance sheet. As the swap is booked in their oil swap book and not treated 
as debt.”'^ 

- One CSFB lawyer raised concerns that the Enron “prepay” was “an accounting driven 
transaction,”'^ and recommended vetting it through the firm’s “Reputational Risk 
Review” process. This review raised sufficient concerns to request Enron to make six 
representations about the transaction, including attesting to the fact that Enron senior 
management was aware of the transaction and that Enron was responsible for 
determining its accounting treatment.''' Enron reportedly provided verbal assurance on 
these matters, but declined to provide anything in writing. CSFB approved the 
transaction and funded the prepay. 

- In 1998, Chasedevelopeda“pitchbook”toscllothcrcompaTiiesonEnron-styleprepays. 
The presentation describes the transactions as an “[a]ltemative source of finance’ and 
“[b]alance sheet ‘friendly’ ” and explains that they have an “[a]ttractive accounting 
impact by converting funded debt to ‘deferred revenue’ or long-term trade payable.”'^ 
A similar Citigroup presentation, promoting Yosemite-styie prepays, boasts that the 
structure “[e]xpands capability to raise non-debt financing and ... improves cash flows 
from operations.”"’ 

- Enron itself was clear about the purpose of its “prepays.” A presentation prepared by 
Enron’s accounting department for an internal educational seminar states: “Why does 
Enron enter into Prepays? Off balance sheet financing (i.e. generate cash without 
increasing debt load).”"' 

- Andersen was equally clear. “Enron is continuing to pursue various structures to get cash 
in the door without accounting for it as debt.”'* 


'^Credit Suisse First Boston email, December 8, 2000. Bates SR 00038448. 

'-Credit Suisse First Boston email, “RE: URGENT / decision required - status on Eneron (sic) oil linked loan,” 
December 14, 2000. Bates SR 00041087. 

'■'Credit Suisse First Boston, Staff Interview, July 12, 2002. 

'^Chase presentation, July 16, 1998. Bates SENATE MAH - 02604. 

'^“Credit-Linked Notes ” presentationby Citibank/'Salomon Smith Barney (May 200 1 ), at 37. Bates CITI-SPSI 
0041206. 

‘’“What are Prepays?”, presentationpreparedby Enron accounting department for internal educational seminar, 
undated. Bates EC 001594740. 

‘^Interml Andersen email, December 16, 1998. Bates .AASCGA 1132-1. 
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Financial Institution Actions to Assist Enron ’s Accounting Deception 

The participants in Enron’s “prepays” were not only aware that the transactions were driven 
by Enron’s desire to manipulate its financial statements, the financial institutions actively aided 
Enron in designing and implementing financial stractures that created and maintained the fiction that 
the transactions were trades rather than loans. 

- To help Enron create an appearance of independent trades in each “prepay,” both Chase 
and Citigroup included as one of the participants an offshore shell corporation tliat 
appeared to be an independent entity but, in reality, was established and controlled by 
the respective bank. The two offshore entities are Mahonia Ltd.” and Delta Energy 
Corp,, which were created and controlled by Chase and Citigroup, respectively. Since 
these entities apparently had no employees, no office, and no independent business 
operations, each bank provided the legal advice, paperwork, and financial support 
necessary for its affiliated offshore shell to participate in the trades. Without an 
independent third party, the trades that canceled each other out and allowed the prepay 
to function as a loan would not have been possible, 

- When Andersen raised questions about the independence of Mahonia and Delta and 
requested a letter from each representing that it was an independent operational business 
apart from the bank and Enron, personnel at the associated banks complied. A taped 
telephone conversation on September 13, 2001, among Chase and Enron employees 
discussing the Andersen request shows that they were well aware that they were 
contributing to a fiction that Mahonia was independent from Chase: 

-“You’re talking about the rep letter from Mahonia . . . saying, you know, it has the right 

to do transactions like this Before what we’ve done is just really looked at the actual 

charter, and you’ve got the information, but now Andersen is pushing back and saying, 
hey, we need to have a specific rep letter that a representative of Mahonia signed that 
reps a certain point.” 

-“Which is, yeah, separate from Chase, It doesn’t have Chase showing up anywhere on 
the fax letterhead or anything along those lines, a separate fax number, et cetera. . , .” 
-“That goes to the same point you were raising earlier, Jeff, that from your side, you also 
want to make sure that Mahonia seems independent.”^” 

- fri one recent Enron prepay, a May 2001 internal Citibank memorandum suggested 
adding a minimal charge of one penny to the price spread to make it seem “a little more 
like a trae trade.” The memorandum states: “[The spread offers a more real transaction, 


Other Chasa-controlled entities such as MahoniaNatural Gas Limited and Stoneville Aegean were sometimes 
used in place of or in addition to Mahonia, Ltd. 

^'’Chase audio tape, September 13, 2001. 
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the penny is in fact diminutive and figures to be an incremental 1 [basis point] on the 
whole transaction .... I highlighted the 1 penny spread to Kelly after I sent an initial 
script .... I told her that the charge makes the prepaid structure a little more like a true 
trade, whereas a written floor and a purchased cap cannot be executed at the same level 
- good for both parties from an auditing/regulatory perspective.”^' 

- To help Enron characterize prepay funds as coming from energy trades, several of the 
financial institutions were careful not to include requirements or descriptive language in 
the prepay documentation that would disclose the true nature of the transaction. For 
example, when drafting documents for its prepay with Enron, CSFB instructed its 
lawyers: “very important for them [Enron] is that the docs are as standard as possible and 
DO NOT include any representations on accounting driven transactions.”^^ 

- A 1999 Citigroup memo discussing Enron’s repayment of a portion of a prepay states: 
“The paperwork cannot reflect their [Enron’s] agreement to repay the $190 mm as it 

would unfavorably alter the accounting Citigroup memos reveal that Enron had 

agreed to repay the $ 1 90 million in two payments by dates certain, prior to the delivery 
dates for crude oil indicated in the energy trading documentation, but putting that 
agreement in vrriting would have caused the transaction to be classified as debt. As a 
result, Citibank accepted an unwritten “agreemenf ’ from Enron that it would repay the 
$190 million by the agreed date."'* All of these actions made it easier for Enron to 
execute its “prepays” and claim they were the proceeds of energy trades rather than loans. 

- When due to Enron’s growing debt levels, Citigroup credit analysts became reluctant to 
extend Enron additional financing through new “prepays,” Citigroup worked with Enron 
to design and establish the Yosemite structures which, instead of relying on bank 
financing, obtained funds under Rule 144(A) offerings from qualified investors. 
Citigroup underwrote four Yosemite offerings which produced sufficient funds for half 
a dozen Enron prepays worth a total of $2.4 billion. Citigroup even participated as an 
equity owner in the trusts that were a key element in these structures. 


^'Citigroup email, May 9, 2001. Bates CITI-SPSI 0053452. 

^^Credit Suisse First Boston email, December 15, 2000. Bates SR 00037769. 

^^Citigroup email, “Enron/Roosevelt Update,” April 22, 1999. Bates CITI-SPSI 0068751. 

^“Citigroup email, “Enron/Consent to Amendment to Roosevelt Transaction,” April 27, 1999. Bates CITI-SPSI 
0046833. 
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Financial Institution Actions to Keep Prepays Secret 

In addition to helping Enron design and execute multiple “prepay” transactions, the financial 
institutions complied with Enron requests to restrict disclosure of the nature and extent of its prepay 
activities. By design and intent, the “prepays” structured hy Enron and the financial institutions 
made it impossible for investors, analysts, and other financial institutions to uncover the true level 
of Enron’s indebtedness. 

Enron hid from investors and financial analysts the extent and nature of its “prepay” 
activities, hi its financial statements, Enron included the money it received from 
“prepay” transactions on its balance sheet in a line item known as “Price Risk 
Management,” burying the proceeds within a much larger figure, about $20 billion in 
2000, representing the company’s overall trading liabilities. This $20 billion did not 
separately identify funds derived from “prepay” transactions; in fact, Enron’s financial 
statements never explicitly addressed Enron’s “prepay” activity at all, despite its growing 
role in the company’s finances. At one point Ailhtir Andersen auditors recommended 
to Emnn Chief Accounting Officer Rick Causey that Enron provide more complete 
disclosure on its prepay transactions, but Mr. Causey declined to do so,“ The financial 
institutions that participated in Enron’s “prepays” also kept quiet about what they knew. 
Most of Enron’s “prepays” were fransacted with Chase and Citigroup; neither disclosed 
information publicly about the extent of Enron’s prepay activity, even in documentation 
associated with the Yosemite Rule 144(A) offerings. Financial analysts that closely 
followed Enron, including analysts with major credit rating agencies, told the 
Subcommittee staff that they had been completely unaware of Enron’s prepay activities 
prior to its bankruptcy. 

Citigroup provided a major boost to Enron’s prepay secrecy when it worked on the 
designof the Yosemite structures. These structures offered investments in Enron-related 
matters and did not reveal to investors the specific investments into which their funds 
were being placed. The trusts and the lack of information on specific investments 
fiinctioned as a “black box,” in the words of Enron, to prevent investors and others from 
knowing that the Yosemite proceeds were being used to fund Enron prepays. An Enron 
presentation touting the advantages of using the Yosemite proceeds for prepays states 
that the Yosemite structure “provides for a unique ‘black box’ feature which provides 
considerable flexibility” and that the “[bjlack box allows Enron the ability to provide a 
permanent take-out feature for highly stnicture[d] transactions in the coital markets 
while limiting disclosure of prepay to Citibank.” The presentation warns: “[T]he use of 
prepays as a monetization tool is a sensitive topic for both the rating agencies and 


“ Artliiir Andersen, Staff Interview, July 19, 2002, 
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banks/institutional investors. The ability to continue minimizing disclosure will likely 
be compromised if transactions continue to be syndicated. 

~ On one occasion, when a Yosemife investor learned about Delta Energy Coiporation and 
contacted Enron for additional information, Enron personnel reacted strongly to stop 
further disclosure. Enron immediately sent a series of emails to Citigroup which stated: 
“[AJpparently an investor spoke to someone at citi and received info on delta. This 
person ... is now calling us asking about delta now. We need to shut this down.”^^ “By 
the way - not blaming you guys just trying to figure out how to shut it down.”^^ 
Citigroup declined to provide any additional information to the investor. 

- Enron’s prepay secrecy was so successful that, while each financial institution involved 
in an Enron prepay had inside knowledge of that particular transaction, it appears that 
no financial institution — even Chase or Citigroup - knew the total number and dollar 
value of all of the “prepays” engaged in by Enron. For example, an October 2001 
exchange of emails at Chase had this to say after the bank learned, to its suiprise, that 
Enron had S5 billion in prepays outstanding, an amount that was much greater than 
Chase had expected: 

-“$5B in prepays!!!!!!!!!” 

-“shutup and delete tliis email.”^^ 

~ In September 1 999, in response to internal concerns regarding the complexity, reliability 
and completeness of Enron’s audited financial statements, a Salomon Smith Barney 
(“SSB”) senior banker led areview of Enron’s capitalization. The report^® was presented 
to Citigroiip’s Investment Grade Debt Commitment Committee, which is charged with 
approving commitments of the bank’s capital to investment grade debt financings. The 
report included infoimation on Enron’s capitalization taken from Enron’s audited 
financial statements, analyses conducted by Moody’s and an analysis based on SSB’s 
knowledge of the company. 

The internal SSB analysis reported a level of indebtedness which included prepays and 
w^as higher than what was reported in Enron’s financial statements and in Moody’s 


'^Enron presentation on Yosemite. Bates ECa000196339, 41. 

^'Citigroup email, November 14, 2001. Bates ECp000097038. 

^Citigroup enrail, November 14, 2001. Bates ECp0Q0097037. 

^Chase emails, October 24, 2001. Bates SENATE MAH 00645. 

’‘^Salomon SmithBameypresentation, “Capitalization”. September 20, 1999. Bates CITI-SPSI 003 1094 -98. 
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analysis of Enron.^' In Enron’s financial statements, the prepay number was not shown 
as debt but w^as buried in Price Risk Management Liabilities and not disclosed sep^ately 
from Enron’s other trading liabilities. There would be no way for an institution other than 
Enron, the bank involved, or Enron’s auditor to know how much in prepay transactions 
was outstanding.^^ 

Clearly, Citigroup had better insight into Enron’s true financial condition than most other 
actors, acknowledging that “there is no question that Enron cashflow has become more 
dependent on Price Risk Management (prepay) activities. It is safe to conclude that 
analysts and investors also would have been interested in evaluating these outstanding 
Enron commitments; in the case of so-called prepays, that analysis was impossible for 
outsiders. 

In advance of Enron-linked securities offerings in 2000 and 2001 (the Yosemite and 
ECLN offerings), Citigi-oiip prepared additional internal Enron credit analyses, using the 
same methodology employed in the first analysis. In all instances, the level of 
indebtedness was significantly higher than what was reported in Enron’s financial 
statements.^ The aggregate amount of debt related to prepays increased from $750 
million in the September 1999 SSB internal analysis to more than $2.2 billion in the 
April 2001 analysis. This $2.2 billion includes Yosemite I, Yosemite H and ECLN I 
proceeds, which were used to fund new prepay transactions. Only Enron and Citigroup 
knew the use of Yosemite I and II and ECLN I proceeds, given the “blind” nature of 
these trusts. Citigroup included this information in its internal analysis of Enron, 
increasing Enron’s publicly disclosed debt levels by the amount of the Yosemite and 
ECLN offerings, as well as the $750 million attributed to prepays in SSB’s initial internal 
analysis. This fact raises questions regarding Citigroup’s representation of Enron’s 
financial condition in the offerings for Yosemite and ECLN securities. 


' ^ Representative of Citigroup pointed out that some sttucttires included in their analysis were already counted, 
at least in part, in the Moody’s analysis, therefore indebtedness linked to these structures may have been double-counted 
in the initial SSB internal analysis. These items included SI. 5 billion from Condor, $550 million from Marlin; $500 
million from Margaiix and $450 million from Firefly. Bates CITI-SPSI 0031097. 

■^^ot even Citigroup knew how much Era’on had outstanding in prepay tmmactions. Yet, the firm viewed 
prepays as an important component of Enron’s capital commitments, as reflected by Citigroup’s inclusion ofprepa)^ 
in the analysis. In explaining why Citigroup decided to include the prepay number in the capitalization analysis, wliile 
it did not include any other trading liabilities, The SSB banker who oversaw the first analysis told Subcommittee staff that, 
“We knew the number was there, and it has cash flow that has already been spoken for associated with it” Staff 
Interview, July 16, 2002, 

^^Citigroup email, “Enron Credit Approval,” April 18, 2001. Bates CITI-SPSI 0085843, 

^■‘November 1999 analysis: SSB estimate of Emon debt was 38% Mgher tian debt reported in Enron’s financial 
statements. Bates CITI-SPSI 0005184. August 2000 analysis: SSB estimate of Em'on debt was 40 - 53% higher than 
debt reported iiiEnron’s financial statements. Bates CITI-SPSI 0007241. April 2001: SSB estimate ofEmon debt was 
57 - 92% higher tlian debt reported in Enron’s financial statements. Bates CITI-SPSI 0008756. 
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Incentives for Financial Institutions to Support Enron s Accounting Deceptions 

There aie many possible explanations for why major financial institutions were willing to go 
along with and even expand upon Enron’s “prepay” actirdties. One obrdous incentive was the fees 
paid by Enron which provided lucrative business deals to a number of financial institutions on Wall 
Street and elsewhere. Citigroup earned approximately $167 million from 1997 through 2001. 

Ill addition, in some cases, Enron explicitly pressured some financial institutions to 
participate in particulai' “prepay” transactions, as a favor and inducement for Enron to channel 
additional business their way. A series of Citigroup emails illustrates this issue. 

- A September 2001 Citigroup email states: “Spoke with Ben Glisan, [Enron Treasurer], 
re our turn down of the $200nim prepaid bridge request. ... He was calm and did not 

tlireaten loss of any specific business [Tjhis turndown was major disappointment and 

perhaps a first from Citi but we still have significant capital committed and Enron 
recognizes that. . . . Expect will continue to work on existing deals with us but intend 
to spread the business. . . . Told him that we intended to work even harder on the 
relationship etc. More to come; I have call with Fastow today.”^’ 

- An October Citigroup email a few days later states: “Spoke with Fastow .... CP 
rollover wras clear financial need in a difficult time while the prepaid was an accounting 
need in a difficult time and we differentiated between the two. Talked about need for 
continuing dialog particularly our appetite for additional Enron paper during tlie 
quarter.”-’* 

- A Citigroup email exchange” a week later states; 

-“Last week, we were informed by enron that we had not been selected to arrange either 

project X (monetize contract values in their price risk book) or proj ect popeye Each 

are potentially precedent-setting and lucrative deals. . . . Also: chase and csfb did 
provide prepays at the end of the last quarter - csfb replacing us when we rejected the 
200mm request. . . .” 

-“With respect to Brazos I specifically visited with Glisan several weeks ago before the 
$200nim request was on the table saying that we had some issues with Brazos such that 
we would prefer not to participate but I wanted feedback from him as to how' important 
it was to them and tliat we would have to look at it as a ‘trust me, Enron relationship 
deaf. He said he would prefer not to do ‘trust me’ deals and he would get back to me. 


“Citigroup email, September 26, 2001. Bates CITI-SPSI 0085S37. 
“Citigroup email, October 1, 2001. Bates Cm-,SPSI 0085836. 
’’Citigroup emails, Octobers, 2001. Bates CITI-SPSI 0085833-34. 
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He has not. Also at same meeting questioned him on what he had ‘scheduled’ for us for 

remainder of year We still have the existing $250mm prepaid to deal with for 

which they still ‘owe’ us one for having provided the $250mm originally.” 

CSFB emails show similar concerns, as well as actions by Enron to encourage the financial 
institution to participate in a “prepay.” A CSFB email exchange^* in September states: 

- “Please remind me as to who at Enron originally asked for this deal and why we agreed 
to do it (and most importantly what did CSFB get fi'om it besides being nice guys once 
again).” 

- “We agreed to do the deal [a prepay] as it was a special request/favor from Ben 
[Glisan]. Not sure if we got anything specific other than a relationship building chip.” 

hi the case of Citigroup, another motivation in setting up the Yosemite and CLN structures 
was to lower its own exposure to Enron, A Citigroup memorandum states, “these prepays 
[Roosevelt and Truman] will be repaid with the proceeds from the Yosemite, ...eliminating the 
obligor exception.” Instead, credit exposure for all the Yosemites and CLNs was transferred to the 
bondholders.® 

After several years of participating in Enron “prepays,” both Chase and Citigroup found 
another reason to go along. Both began attempting to sell the product to other companies. Chase 
infonned the Subcommittee tliat it entered into Enron-stj'le prepays with seven companies apart from 
Enron.* Citigroup indicated that it sliopped the idea to 14 companies apart from Enron, successfully 
selling it to at least three.*" 

This evidence suggests that Enron is not the only company obtaining loans disguised as 
energy trades and recording cash flows from operations instead of from financing. Major financial 
institutions are knowingly assisting and even promoting such transactions, which would not be 
possible without their willingness to provide the funds, supporting paperwork, and a sham offshore 
trading partner. 




“CSFB emails, September 17, 2001. Bates SR 00037828. 

“ Global Loans Approval Memorandum, Citigroup, October 19, 1999. Bates CITI-SPSI 0002996. 
‘“Chase conespondence with the Subcommittee, July 18, 2002. 

‘'Citigroup correspondence with Subcommittee, July 17, 2002. 
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APPENDIX C 

JPMORGAN CHASE CASE HISTORY 


Chase Manhattan Bank, N.A. (“Chase”) arranged the first prepay for Enron in 1992 
apparently so that Enron could claim oil exploration tax credits that would soon expire. To prevent 
the credits from expiring, Enron needed to find a way to accelerate income into that year. While 
early prepay transactions appear to be tax-driven, starting in the mid- 1990s, prepay transactions were 
executed in order to meet funding objectives. By 200 1 , Chase (or its predecessor. Chase Manhattan 
Bank') had arranged approximately $3.7 billion in prepays for Enron. Approximately $1.6 billion 
of the Chase-Enron prepays remains outstanding. 

How the Chase Prepays Worked 

Typically, Enron would initiate the prepay transaction near the end of a financial reporting 
period when Enron determined it needed to report more cash flow from operations on its financial 
statement. Enron would contact Chase and request that Chase arrange a prepay. A Chase employee 
familiar with the Enron prepays said he was not aware of any instances when Chase refused Enron’s 
request (although occasionally, the size of the prepay would be reduced from Enron’s original 
request).' 

Chase set up a Special Purpose Entity or SPE called Mahonia Ltd. to serve as the 
“independent” third party in the Enron prepays. The basic steps of the Chase prepays are as follows : 


■Enron entered into its first prepay transactions with Chase Manhattan Bank, known currently as JPMorgan 
Chase Bank as the successor by merger, 

^Staff Interview, June 26, 2002. 
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Cliase and Mahonia execute a contract in which Mahonia receives funds from Chase, 
and in exchange, agrees to deliver to Chase a fixed amount of gas at specified dates 
and locations agreed to in advance. This is called a prepaid forward contract. The 
price paid for the gas is the estimated future price of the gas on the expected delivery 
date. 



Chase-Mahonia Prepay l.c|; 


Mahonia and Enron (or an Enron subsidiaiy, such as Enron North America or Enron 
Natural Gas Marketing Corp.) simultaneously execute a mirror contract in which 
Enron receives funds (the same amount of funds that Mahonia received from Chase) 
from Mahonia, and in exchange, agrees to deliver to Mahonia a fixed amount of gas 
at specified dates and locations agreed to in advance. Thus, Chase ends up holding 
title to a fixed amount of gas that was transfen-ed from Enron to Mahonia and 
Mahonia to Enron. 



Prepayprincipal upfront 


Mahonia-Enron Prepay Leg 
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At the same time that the two prepaid contracts are executed, Enron and Chase 
execute a commodity swap agreement in which Enron pays Chase a fixed price (a 
predetermined amount that is equh'alent to principal plus an implied interest rate) 
and Chase pays Enron the floating price on the same quantity of gas that passed from 
Enron to Mahonia and Mahonia to Chase in steps one and two above.^ There is no 
transfer of title to the gas in this transaction. This transaction is called a financially 
settled commodity swap. Enron generally pays the fixed price in installments. 



Chase-Enron ComiBoditj’ Swap 

At the same time that Chase 

receives title to the gas from Mahonia and pays the equivalent of the floating price 
to Enron under the swap agreement, Chase sells the gas to the market (in some cases, 
back to another Enron entity) at the spot price. 



Prepay principal up front 


Complete Structure Including Chase Gas Sale 


^ Prior to 1996 , the prepay transactions included some price risk. In 1995, for example, the structure did not 
include a prepaid forward contract (a contract to purchase a commodity now for future delivery) bstween Mahonia and 
Chase, Instead, Mahonia and Chase entered into a financially settled swap. Mahonia then entered a prepaid forward 
contract with Enron. Mahonia took delivery of the oil or gas from Enron and sold it in the spot market, Mahonia hedged 
its price risk widi a futures contract. 
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In suni, Enron receives cash up-front fromMahonia, which has been funded by Chase. Enron 
pays the cash plus interest back to Chase according to a prearranged schedule.'* The price risk is 
eliminated because deliveries are made simultaneously among the parties with Chase selling the gas 
to the market at the spot price at the same time on the same day that it receives title to the gas. To 
ease the burden on Chase, which must sell the gas for cash, in most transactions Enron agreed to buy 
the gas. 

Credit support 

The basic prepay stracture has two key credit support mechanisms to guarantee the parties’ 
obligations, thus removing the performance risk in favor of Chase. First, Enron provides an 
unconditional guarantee for the obligations of its subsidiary to Chase (through Mahonia). Second, 
the Enron gu^antee is supported by either a Performance Letter of Credit (“PLC”) with Enron as the 
account and Mahonia as the beneficiary; or by surety bonds issued by insurance companies. The 
PLC amortizes according to the amortization schedule of the Enron subsidiary’s delivery of gas to 
Mahonia. That is, if Enron defaults on its guarantee, drawing on the PLC will match the amount 
outstanding on the prepay amortization schedule. Enron pays the PLC fees, which are determined 
according to Enron’s senior debt rating. 

Sometime in May or June 1 998, Enron approached Chase about replacing the existing PLCs 
with surety bonds. The surety bonds would guarantee Enron’s delivery performance obligations. 
If Enron defaulted on its guarantee, the insurance companies would be obligated to pay liquidated 
damages.^ Enron wanted to replace the PLCs with surety bonds issued by insurance companies to 
free up additional bank capacity and because it could obtain credit support from sureties at a more 
competitive rate.^ The surety exposure was limitoi by spreading it across ten insurance companies. 
Chase agreed to replace the PLCs with the sureties in September 1998.^ 


Ownership and Control of Mahonia 


‘In memoranda documenting discussions between Chase and Enron regarding prepays, f^s typically are 
discussed in terrm of the London Interbank Offered Rate (LIBOR) plus a basis point spread, terms generally used to refer 
to pricing on loans. Bates JPMC-H-01 1470; Bates JPM-6-04204; Bates Sanate-MAH 02296. 

^When Enron failed to meets its obligations, and the insurance companies failed to pay liquidated damages, 
Chase filed a complaint on December 1 1 , 200 1 , to force the insurance companies to pay. The insurance companies claim 
diat tlie prepay transactions were nothing more than a “complicated (and undisclosed) . . . loan” from Chase to Eni'on 
using Mahonia as a pass-through veliicle. 

®Chase email, “re: request for credit approval to replace PLCs,” September 22, 1998. Bates JPMC-H 011640, 

’ Staff Interview, June 25, 2002. 
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Although Mahonia is technically a legally separate entity trom Chase, the facts surrounding 
its creation, operation and control raise questions as to whether it is truly independent. In 1986, 
Chase sought the assistance a Jersey law firm, Mourant du Feu & Jeime (“Mourant”), in establishing 
a charitable trust to own special purpose vehicles that would be “controlled by Chase but, for 
accounting and other requirements... [not be] wholly owned by Chase.”* Chase wanted to use the 
trust to assist clients who wished “to raise finance not by way of borrowing but by way of a related 
transaction.”* To accomplish this objective, Mourant created the Eastmoss Charitable Trust 
(“Eastmoss”), which would come to own a number of SPEs that served as counter-parties to prepay 
transactions with Chase and Chase’s clients, Mourant served as tnistee for Eastmoss, 

Chase’s ongoing involvement in Eastmoss and its related entities is undeniable. In thanking 
the Commercial Relations Department of the States of Jersey for assisting with incorporation of 
Eastmoss, Mourant adds that the Depaitment’s work “was very much appreciated . . . by Chase.”*'* 
The purpose of the SPEs was to “issue notes and to finance transactions arranged by Chase Bank.”** 
Documents indicate that over twenty- five Jersey registered companies owned by the Trastees of the 
Eastmoss Trast were created on Chase’s behalf.'* One of these companies was Mahonia Limited. 

Mahonia Limited, created by Mourant in December 1992, is described as a “finance 
company whose purpose is “to assist in transactions arranged by Chase Bank.”** Mourant defined 
the purpose of these vehicles more narrowly in a letter regarding the incorporation of Mahonia H 
Limited: “The overall effect of these arrangements will be that Chase will be providing finance to 
the relevant US Oil or Gas company on the security of the inventory of Oil or Gas, but without 
[Mahonia 11] taking any exposure to the Oil and Gas market.”** In reality, Mahonia could not have 
functioned as an independent trading party because it had only £10,000 of capitalization,** no 
employees and Mourant attorneys who served as the Directors. In each prepay transaction 
Mahonia’s financing came from Chase, and a security agreement signed by Malionia in favor of 
Chase gave Chase a lien on all rights to receive gas, collateral and proceeds. In addition, for each 


*ApTil 24 , 1986 application letter to Commercial Relations Officer for Island of Jersey from Mourant, page 2. 
%id., page 1 . 

'°May 29, 1986 letter to Assistant Commercial Relations Officer for the Island of Jersey from Mourant. 

' 'States of Jersey creation documents for Stoneville Aegean Limited. 

'^“Jersey Registered Companies Owned by the Trastees of Eastmoss Trust.” 

‘^States of Jersey creation documents for Mahonia Limited; Chase Staff interview confirmed that Mahonia only 
perfomied transactions involving Chase. 

'■'Letter to the Jersey Financial Services Commission from Mourant, November 19, 1999. February/March, 
2002 Mourant email discusses “anomalies” in wliich Mahonia was excluded from certain trades, indicating that 
Mahonia’s sole purpose was to overconre legal and accounting hurdles rather than to serve as a pivotal trading partner. 

’ •^States of Jersey creation dociunents for Mahonia Limited. 
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prepay transaction, Mahonia agreed to let Chase operate as its agent The agency agreement allowed 
Chase to review transaction documents on behalf of Mahonia, and even more broadly, to “perform 
such other functions as are reasonably” necessary.'* Chase controlled Mahonia so completely that 
such a security agreement was probably superfluous. 

If Mahonia and Chase are substantively the same entity, then Enron’s prepay transactions 
have but two legs and must be accounted for as loans. Mahonia is a non-substantive entity 
established for the benefit of Chase: 

• Chase used Mahonia to assist clients who wished “to raise finance not by way of bonowing 
but by way of a related transaction.”'^ 

• Mahonia could not have functioned as an independent trading party because it had only 
£1 0,000 of capitalization, '* no employees and Mourant attorneys who served as the Directors. 


In each prepay transaction Mahonia’s financing came from Chase. 

Chase and Enron bypassed Mahonia in pipeline agreements for certain trades.''' 

Mahonia attorney states that Mahonia “would be controlled by Chase but, for accounting and 
other requirements.. .[not be] wholly owned by Chase.® 

Chase was granted power of attorney and named as agent by Mahonia." 

Chase’s attorneys would review the documents on behalf of Mahonia and forward the 
documents to Mourant attorneys for them to sign." In some cases, Enron’s attorneys from 


'"Agency agreement between Chase and Mahonia, September 28, 200 1 . Bates JPM-6-03 145. 

"April 24, 1986, application letter to Commercial Relations Officer for Island of Jersey from Mourant. 

'"States of Jersey creation documents for Mahonia Limited. 

"'February 2002 Mourant email discusses “anomalies” in which Mahonia was excluded from certain trades, 
indicating that Mahonia’s sole purpose was to overcome legal and accounting hurdles rather than to serve as a pivotal 
trading partner. 

’"April 24, 1986 application letter to Commercial Relations Officer for Island of Jersey from Mourant. 

’' See, for example, letter from Mahonia to Chase, September 28, 2001. Bates JPM-6-03 145. 

” Chase, Stafflnterview, June 25, 2002; Chase, Staff Interview, July 1 6, 2002; Chase email to Mourant in which 
a Chase attorney states that he is “in the process of reviewing the enclosed documents and will provide comments on 
Mahonia’s behalf to Enron,” September 24, 2001. Bates JPM-6-03044; email from Chase to Mourant attorneys states 
that “the following documentation forwarded by Vinson & Elkins is acceptable and may be executed by Mahonia,” Jime 
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Vinson & Elkins would review the Emon-Mahonia documents and forward them (assumably 
for Mahonia’s review) directly to Chase. 

• Chase did not charge Mahonia a fee for its services, and, in fact, reimbursed Mahonia for any 
administrative fees incmred as a result of transactions with Chase?^ 

• When Enron employees needed to communicate wdth Mahonia, they directed all inquiries 
tlirough 

• Chase bankers made business decisioris for MaJionia, such as whether or not to close bank 
accounts.^^ 

• When Arthur Andersen sought to confirm Mahonia’s independence from Chase, employees 
of Chase and Enron crafted Mahonia’s response.^*^ 

Further evidence indicates that contracts between Enron, Chase and Mahonia did not achieve the 

other criteria outlined by Arthur Andersen for treating prepays as trading activities: de-linkage and 

price risk. 


28, 2000. 


Chase, Steffliitef view, July 1 6, 2002; Moiirant invoice sent to Chase, October 29 , 2001 . Bales JPM-6-03 1 28, 
Enron, Staff Interview, June 28th, 2002. 

^^Chase email to Mourant. . . close a number of dormant deimind deposit ^counts . , , close all but two 
accounts (Mahonia Limited and Mahonia. 11 Limited),” April 27, 2000. Bates JPMC-H 011240. 

^■^Email exchange among and between Chase and Enron, September 2001. Bates SENATE MAH - 00765. 
Approximately two weeks before the September 200 1 prepay transaction was scheduled to close, Arthur Andersen 
communicated to Enron that theywoidd like Mahonia to make four representations: (i) Mahonia was not restiicted ftom 
undertaking business with other entities and that it had undeitaken business with entities otiier dian Enron; (2) Mahonia 
had assets other than those acquired tlnough tiansactions with Enron; (3) Mahonia had unencurrfrered assets, which were 
available for application toward obligations owed to its creditors; and (4) Chase and its consolidated subsidiaries do not 
o vm the ownership interests of the Company or consolidate the Company under generally accepted accounting principles. 
ArdiOT Andersen did not, however, ask Mahonia to confinn tliat it had participated in transactions other tiian with Chase. 

The resulting letter from an Emon executive, dated September 26, 2001, informed Mahonia that Arthur 
Andersen would like to confirm information as part of “an audit of [Enron's] financial statements.” The Subcommittee 
learned in Staff Interview with Andersen, July 13, 2001, that Andersen allowed Enron to send die letter, which was 
addre,s,sed to Mourant and signed by the .Enron executive, directly to Mahonia and diat it .was returned by Mahonia 
directly to Enron. The normal course of action when an auditor is attempting to omfinn infom:atj.oii fiom a tiurd party 
as part of an audit is for the auditor to maintain custody of the letter, including sealing the envelope, sending the 
confirmation letter, and receiving die fiiird response. 

The purpose for this audit appmach is to ensure that terms of the confirmation letter are not changed by the third 
party. In this case, point number four (4) from above was changed to “The Chase Manhattan Bank and its consolidated 
subsid.iaries do not own die ownership interests of tlie Company” before the letter was signed and returned by Mahonia. 
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• The Security Agreement between Chase and Mahonia related to the December 1997 
Chase/Enron prepay gives Chase a lien on Mahonia’s rights and interests in its agreement 
with Enron.. Enron consented to that Agieement.^’^ 

• Mahonia was perfectly hedged in its transactions with Enron and Chase in every prepay, 

• Mahonia’s profit from each of the prepays was fixed and in no way dependent on the market 
price of the underlying commodity. 

• Margin calls owed by Em'on to Mahonia as a result of changes in the market price of the 
commodities underlying the prepay transactions were, in some instances, never made, 
demonstrating that Mahonia neither benefitted not lost in its transactions with Chase on the 
basis of market fluctuations,"^ 

• Enron had an elaborate methodology for backing into the monetary values in the prepay 
transactions irrespective of commodities prices.^° 

• Pricing of prepays with Chase were based on LIBOR, a convention for pricing bank loans.^^ 
September 28, 2001, Prepay 

The last Enron prepay closed on September 28, 2001 , and was arguably the most obvious 
about its true purpose. At that time, Enron needed to identify additional operating cash flow to 
report in its third quarter financial statements and was making inquiries of several financial 


^"'Consent and Agreement for the December 1997 Chase/Enron Prepay, Bates JPMC-H 003030, and the 
corre-sponding Security Agreement between Mahonia and Chase, Bates JPMC-H 000045. Arthur Andersen stipulates 
that the contracts in the Prepay must stand alone and not reference each other in any way, especially in the event of 
default. Under this arrangement Chase received ail rights to floating payments by Enron to Mahonia and accepted all 
responsibilities of Mahonia. The arrangement would cause Mahonia and Chase to collapse into a single entity in the 
event of a Mahonia default. The net result of that collapse would have Enron paying a fixed amount to Chase under the 
Enron-Chase swap agreement in exchange for the cash it was prepaid originally, a typical loan arrangement. 

^*Letterfi:omMourant to Chase regarding a fixed management fee and a dministrationfec. Bates JPM-6-04 141; 
September 5, 2000, email from Mourant describing Mahonia’s fees as being “levied on a fixed basis” and not “factored 
into trading prices,” JPMC-H 011239; Mourant memo to Chase dated December 11, 1996: “In return for participation 
in the transaction described in your letter Mahonia Limited would levy a fixed management and administration fee of 
£15,000.” 

^"Chase email, July 17, 2000. Bates SENATE MAH ~ 02500. 

-’*^nron email to Chase describes in detail Enron’s methodology, June 19, 2000. Bates SENATE MAH - 00757. 

Bates senate MAH 02296 and Bates JPM-1-00061. 
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institutions about the possibility of executing a prepay transaction “ When two Enron employees 
called Chase about doing aS350 million prepay designed to close before the end of the third quarter, 
an Enron manager told Chase that Enron would “take any money (it could get) now even if it’s on 
a one year basis,’’^^ 

Eventually, Chase and Enron agreed on a prepay with a six month duration/iiiatarity. Unlike 
previous Chase/Etiron prepays, the parties agreed that the transaction would he financially settled; 
thus, rather than execute two prepaid forward contracts and a swap, the structure had three swaps. 
The transaction closed on September 28, 200 1 , with bullet payment scheduled for March 26, 2002. 
The structure included the following steps: 

• Chase and Mahonia entered into a prepaid commodity swap whereby Chase transferred $350 
million to Mahonia on September 28, 2001, and Mahonia agreed to pay a floating price 
calculated by multiplying the notional quantity of natural gas (1 27,923,977 MMBtus) by the 
market price for gas on the agreed upon payment day, March 26, 2002. The floatingpayment 
was to be derived from the price of gas on March 25, 2002, of the NYMEX Henry Hub 
Natural Gas Futures Contract for the April 2002 delivery month. 

• Malionia and Enron entered into a mirror contract whereby Mahonia paid $350 million to 
Enron on September 28,2001, and Enron agreed to pay the same floating price on the same 
paymient day, March 26, 2002, (Enron agreed to pay #n arrangement fee of $1 million at 
closing to be deducted from the $350 million prepayment amount.^'') 

• To hedge their exposure from the price risk created by the prepaid swaps in steps one and 
two, Enron and Chase entered into a financially settled commodity sw'ap whereby on March 
26, 2002, Enron was to pay a fixed price to Chase determined by multiplying $2.7826 by the 
notional quantity of natural gas, 127, 923, 977 MMBtu ($355, 961, 258). In return. Chase was 
to pay on March 26, 2002, a floating price determined as described in step one and step two. 


^^Conciirrmtwitb its discussions with Chase, Enron syas executing a $150 million prepay “retmancing” with 
Credit Suisse First Boston (“CSFB’p. Moreover, Bnron requested an additional $200 million m prepay fmancing from 
CSFB, bringing the total prepay tending sought by Bnron prior to prior to the end or dte third quarter 2001, to $700 
minion. 


”C3tase entail, September 12,2001. Bates SENATE MAH -0721. Initially, Enron requested that the prepay 
be backed by surety bonds as in similar prepays . Chase’s credit department refused because the bank did not want to tsdee 
on additional surety exposure and would no longer accept the bonds as credit support, Esron sqpied a guarantee, as it 
did for pretdous prepay transactions, in favor of Chase to guarantee the psrfomtance of its subsidiary, Enron North 
America, Tomittgats risk, Enron brought Westdeutsche LandesbankGkoxentralefWestLB”) into the transaction, and 
WestiB underwrote a letter of credit for $165 million that was syndicated to other banks. Chase also arranged a 
syndication of banks that issued a second letter of credit for SlSOmiiliou in Mahonla’s favor. The letters of credit wvre 
posted to secure Chase’s exposure under the prepaid commodity Pansaction. WestLB has refused to pay, and Chase has 
fried a lawsuit against WestLB in a United Kingdom court 

»Fee letter from Chase to Enron, September 28, 2001. Bates SEN.ATE MAH- 03273. 
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The result of these financially settled swaps was that Chase provided $350 million to Enron 
in September 2001 , and Enron promised to re-pay Chase $355.9 million in March of 2002 . In effect. 
Chase loaned Enron $350 million, and Enron agreed to re-pay the principal within 6 months at an 
effective annual interest rate of 3.44%.^’ 


^^Bffective interest rate does not factor in the $ I nuilion np- front fee paid to Chase. 
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APPENDIX D 

CITIGROUP CASE HISTORY 

Citigroup, along with Chase was, was a major provider of prepays and financing to Enron. 
Beginning in December 1993, Citigroup led 14 separate prepay transactions totaling $4.8 billion for 
Enron. The total outstanding Citigroup prepay debt at the time of Enron’s bankruptcy was $2.5 
billion.' 


The structure employed for Citigroiip’s prepays closely follows the structure of 
Chase/Mahonia transactions with Enron.^ Citigroup created an offshore entity called Delta Energy 
Corporation in the Cayman Islands, which along with Enron and Citibank, would form the familiar 
triangle used to structure the prepays and remove price risk from the transaction. 

The most prominent structural difference beUveen the Enron/Chase transactions and the 
Em’on/Citigroup transactions was tire manner in which the later Enron/Citigroup transactions were 
financed. The first Enron/Citigi'oup transactions involved financing similai- to the Enron/Chase 
transactions, in which the bank served as the source of funds that went through the special purpose 
entity. Delta, and on to Enron. Later Enron/Citibank transactions, representing $2.4 billion of the 
total $4.8 billion in prepay transactions between the two parties, were financed through bond 
offerings. “Yosemite” was the name of a series of six synthetic Enron bond offerings used to raise 
the $2.4 billion.^ All of these bonds, with maturities ranging from five to seven years, remained 
outstanding at the time of the Enron bankruptcy. 

For each of the offerings, a trust that was off-balance sheet to Enron offered credit linked 
obligations (notes that were linked to Enron ’s credit) to “Qualified Institutional Buyers.”^ By raising 
the funds for the prepays in this fashion, the institutional investors, rather than Citigroup, took on 
the risk that Enron would not or could not repay the funds. No additional credit support, such as 
surety bonds or letters of credit, was employed. 


'See Appendix E for a list of all the Citigroup prepays. 

^Citigroup’s prepays involved the transfer of crude oil and natural gas. Prior to 1999, the transactions appear 
to have been physically settled -- the title to ownerehip of fee commodity was transferred among the parties to fee 
transactions. Thereafter, the transactions were all fmancially settled -- fee funds representing the net value of each of 
the trades and swaps between the parties to the transaction was transferred among the parties. 

^They were: Yosemite 1, 11/18/99, $750 mn^ Yosemite II, 2/23/00, £200 mm; Yosemite III (issued as Enron 
CLNl-CreditLinkedNote), 8/17/00, $500 mm; Yosemite IV (issued as Enron CLN 11), 5/1 7/01, comprising 3 offerings; 
$500 mm; £ 125 mm; and 200 mm Euros. 

'‘Under SEC mies, “Qualified Institutional Buyers” are entities that have sufficient resources and investment 
sophistication feat they are deemed capable of making investment decisions without the offering material being filed with 
the SEC for adequate disclosure review. These are commonly called Rule 144(A) offerings. 
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How the Citigroup Prepays Worked 

The same basic triangle employed in the Enron/Chase prepays applied to the Enron/Citigroup 
transactions. For illustration puiposes, a simplified prepay transaction is described with the 
Yosemile I Trust providing the initial funding. 

• The Yosemite I Trust loaned $800 million proceeds to Delta Energy, a Citigroup SPE. 

• Delta immediately entered into a cash-settled prepaid forward contract with Enron. Delta 
paid Enron the $800 million up front In return. Delta would receive the spot price value of 
a preset number of barrels of crude oil at maturity. The net diffeience between Delta’s 
payment to Enron and the value of the crude oil owed to Delta by Enron would be settled 
through a cash payment. 



Spot value of 
fixed quantity of 
Crude at maturity 


Prepay principal up front 


Delta 


Delta-Enron Prepay Leg for Yosemite I 
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At the same time, Enron and Citigroup entered into a hedging transaction.^ In a cash-settled 
swap, Enron would receive the spot value of the same fixed amount of crude as in the Enron- 
Delta h'ansaction at maturity, while Citigroup would receive a fixed value of $800 million 
at maturity. 



Ciligrcu^ 


Fixed principal / 

payment at. maturity / 

/ / 

/ Spot value of 
fixed quantity of 

j Enron [ 


1 Delta 

1 1 1 


Enron-Citigroup Couiraodity Swap (Hedge) 


Meanwhile, Citigroup and Delta entered into a hedging transaction. In a cash-settled swap, 
Citigroup would receive the spot value of the same fixed amount of crude as in the Enron- 
Delta and Citigroup-Enron transaction at maturity, while Delta would receive the fixed value 
of $800 million at maturity. 



atigroup-Delta Commodity Swap (Hedge) 


hedging transaction is a transaction established to limit or eliminate tlie risk a party bears in another 
transaction. In this case, Eni'on has price risk in its transaction -with Delta - i.e., the S800 million it receives from Delta 
might be less than the cost of the spot price of the oil that it owes to Delta. Similarly, Citibank has price risk from the 
transaction that it enters into with Delta as part of the series of transactions involved in this prepay transaction - the spot 
value of the oil it receives from Delta may be less than the $800 million it pays up front to Delta. 
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In this arrangement, the spot value of the crude oil that each party owes and receives cancel 
each other out. Thus, the net effect is that the only transfer of funds is the transfer of $800 million 
from Enron to Citigroup and back to Delta, from which it originated.*' 



Prepay principal up front 

Complete Citigroup Prepay 


111 effect, Enron receives $800 million at the beginning of the transaction and repays the 
principal to Delta (via Citibank) at maturity. Every six months an interest payment, the spot value 
of a certain fixed volume of oil, is returned to Delta by Enron. Swaps in place on the Enron/Citibank 
and Citibanb'Deita legs ensure a fixed interest payment of $29 million being paid to Delta every six 
months, an effective rate of 7.25%. The risk retained by Citibank and Delta is the same as if they 
loaned money to Enron. The effect of the transaction is like a loan, but it is not accounted as such 
in Enron’s financial statements. 

Citigroup and Enron also introduced a series of caps and floors on the payments made in each 
leg of the transaction.^ These floors and caps ensured that no party paid or received more or less than 


^Another way to look at the structure is to look at the net cash payments at maturity for each leg. The Enron- 
Delta leg pays the spot value of the fixed number of barrels back to Delta upon maturity. This value may be more or less 
than. $800 mill.ion. If it is more than $800 imllion, the swaps in the other trading legs effectively “refund” the spread to 
Enron via Citigroup. If the Enron-Delta payment at maturity is less than $800 million, the swaps in the other trading legs 
effectively provide a “make- whole” payment paid by Enron to Delta via Citigroup such that Delta’s payments from both 
legs total $800 million. Price risk is eliminated. The net result is that $800 million ofprincipal is routed directly and 
indirectly from Enron to Delta upon maturity. 

’The purpose of the floor/cap anangeinent was to eliminate excess pre'Settlement risk (PSR) on the principal. 
The problem addressed arises from the case where the spot value of the oil at maturity is greater than the fixed amomit 
of $800 million. Under this circumstance, the cash in excess of $800 million that needs to be in transit during settlement 
represents additional risk for the parties depending on how the legs settle. 

The Yoseinite structures place a cap on the cash payment at maturity from Enron back to Delta. The cap is set 
to the fixed amount, namely $800 million in the case of Yosemite I. There is no longer any need for additional cash to 
refund the excess payment to Enron via Citigroup should the spot value of the crude exceed $800 million. To complete 
the structure, floors along the path from Enron to Delta via Citigroup block payments in the reverse direction for the high 
spot value case. 

Therefore, if the spot value paid by Enron to Delta at maturity is less than the fixed value, just as before, the 


D-4 





256 


the original $800 million paid by Delta. The floor/cap arrangement was considered proprietary 
“prepay technology” by Citigroup, not to be revealed to other financial institutions.* 

To ensure that each leg of the triangle appears as a true trading contract, there is also an up- 
front premium payment made in each leg to cover the value of the cap or floor derivatives in each 
leg. Since the price of each derivative ($94 million for Yosemite 1) is identical for each of the legs 
and flows in the same direction around the triangle, no net payment accrues to any party. The net 
effect, however, is that the $800 million up-front prepay from Delta to Enron is reduced to $706 
million, and an additional “premium payment” flows from Delta to Enron via Citigroup. Enron still 
receives the same $800 million up-ffont. 



Yos«raite I Principal Payments 


Upon close-out of the trading legs. Delta repays the $800 million principal to the trust, which 
then pays back the bondholders. 


swap/ floor still effectively provides a make-whole payment from Eni’on to Delta via Citigroup such diat Delta ’s payments 
from both legs total $800 million. If the spot value at maturity is greater than or equal to the fixed value, then a payment 
of the fixed value is made by Enron directly to Delta. Nopayments are made on the other legs. In either case, price risk 
is eliminated, but now the total amount of cash in transit prior to settlement is never more than the fixed value, namely 
$800 million in the case of Yosemite I. 

^Citigroup email, “RE: Yosemite II (Europe),” November 16, 1999. Bales CITI-SPSI 003361. 
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Ownership and Control of Delta 

Similar to the Enron-Chase prepays, all but one of the Citibank-Enron prepays involved an 
SPE, Delta Energy Corporation, which was incorporated in the Cayman Islands in 1993 at the 
request of Citigroup.’ Its purpose v/as to be a third party to the prepay transactions. None of the 
individuals interviewed from Enron and Citigroup, however, indicated to the Subcommittee that 
Delta was anything other than an SPE established for the sole purpose of entering into contracts to 
effect prepays. 

Although Delta appears, technically, to be a legally separate entity from Citigroup, as with 
Mahonia, the facts suiToimding its creation, operation and control prove otherwise. Delta is a non- 
substantive entity established for the benefit of Citigroup. 

• Delta was established by Citigroup. 

• There is no indication that Delta has a physical office or staff, or that it has the personnel or 
physical facilities to engage in oil and gas trading. 

• Delta only participated in prepay transactions that also included Citigroup." 

• Delta was capitalized with only $ 1 ,000. It could not have participated in trading activity of 
the size of the Yosemite deals without receiving financing from Citigroup or Yosemite 
Securities Trust.’’ 

Citigroup controls Delta 

• For each transaction, Citigroup and Enron prepared a set of completed documents for Delta. ” 


’Delta was originally administered by Givens Hall Bank and Trust, Ltd. in the Cayman Islands and is now 
administered by Schroder Cayman Bank and Trust Company, Ltd. Schroder was acquired by Salomon Smith Barney, 
a subsidiary of Citigroup, in January 2000. As of September 10, 2001, Delta's parent company was Grand Connnodities 
Coiporation, also of the Cayman Islands. It is represented by Maples and Calder, Cayman Islands Attorneys at Law. 
Bates CITI-SPSI 0103726. 

’’Citigroup email, “RE: A couple more questions," August 31, 2000. Bates CITI-SPSI 0046024. 

‘ 'September 3, 1 999 Citigroup email implies that Citigroup is Delta’s only business partner. Bates CITI-SPSI 

0036322. 

“Bates CITI-SPSI 0046605 and QTl-SPSI 0046542. 

“Citigroup, Staff Interview, June 24, 2002. 
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When third parties needed to communicate or negotiate with Delta, they directed all inquiries 
tlirough Citigi-oup.”’'’ 

Delta’s outside attorneys seek authorizations from Citigroup instead of from Delta directly. 
Delta’s expenses associated with prepay transactions were reimbursed by Citigroup. 
Delta’s Citigroup bank account is controlled by Citicorp.” 

Further evidence indicates that contracts between Enron, Citigroup andDelta did not achieve 
the de-linkage requirements set forth by Arthur Andersen.® 

Yosemite had cross-termination provisions that were designed to collapse the entire prepay 
structure in the event of a party’s default.^' 

As a result of a provision associated with the Y osemite trust, Citigroup effectively had a hen 
on Delta’s right, title, and interest in Delta’s agreements with Enron.® 


“Memo from Maples and Calder to Citigroup asks Citigroup to look into fees not paid by Enron to Maples and 
Calder relaxed to Delta, September 10, 2001. Bates CITI-SPSI 0103726. 

'^Enron email to Citigroup to discuss representations that Delta needs to make to Arthur Andersen, June 22, 
2001, Bates CITI-SPSI 0050673. 

‘®Memo from Maples and Calder. They would like to disclose information about Delta and ask Citigroup ‘If 
you v/ould confirm whether it is acceptable to you for this information to be provided.” November 2, 1 099. Bates CITI- 
SPSI 0046604. 

‘^Fax fttim Bank of Bermuda (Cayman) Limited to Citigroup asking to he paid fees for work done related to 
Delta. Bates CITI-SPSI 0103717. 

^^May 16, 1999 fax to Citicorp Securities Inc. acknowledging that Delta fees were paid. Bates CITI-SPSI 
0046S93. 

’^Citigroup memos, “We will not be obtaining any documentation because of the internal nature of the account,” 
September 27, 1 994. Bates CITI-SPSI 0032825 and CITI-SPSI 0032830. 

^"Bates CITI-SPSI 0103943. 

^’See, for example, December 22, 1999, Citibank/Delta Swap Confirmation, p. 8, Bates CITI-SPSI 0003606. 
In his interview with Subcommittee staff, a Citigroup Vice President who signed many of the swap agreements, 
confirmed that the goal of these clauses was to collapse all tliree legs of the tinnsaction simultaneously. Note; Swap 
Confirmation agreements for all three parties to the prepay (including the Em-on-Delta leg) were drafted by the same 
attorneys for Citigroup, Milbank, Tweed, Hadley & McCloy. 

^Enroti/Delta Swap Confirmatioii, December 22, 1999, p. 8, Bales CITI-SPSI 0003580. 
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• Another provision of the Citigroup-Delta leg precludes Delta from making any changes in 
the Enron-Delta leg without the consent of Citigroup.^^ 

■ Citigroup emails after Enron bankruptcy show an operational concern for terminating the 
agreements on the same day."'*’^^ 

Finally, as with Mahonia in the Chase prepays, Delta did not have sufficient price risk in its 
transactions to justify accounting for them as trades, 

• Citigroup paid Delta a fixed fee for serving as a party to the prepay transaction.® 

• Delta never profited from or lost on price fluctuation in the commodities traded in the prepay 
transactions. Commodities prices were not a factor in profitability to Delta.^’ 

• Values for legs of the Yosemite prepay were calculated based on borrowing rates instead of 
commodities prices.’* 

• Delta contracts designed to terminate simultaneously with other contracts to avoid price 
risk.® 


Yosemite 

Citigroup (then Citicorp) had been working with Enron on various financial transactions 
since 1989, The relationship earned Citigroup a total of $167 million in fees and interest income 
from 1997 to 2001 By the first quarter of 1999, Citigroup’s total exposure to Eni'on increased to 


^’Citlbank/Delta Swap Confirmation, December 22, 1999, p. 8, Bates CITI-SPSI 0003606. 

’''Citigrotip email addressing the need to terminate the floating legs of a prepay transaction between Delta and 
Huron simnltaneonsiy, November 13, 2001. Bates CITI-SPSI 0068679. 

^*Citigroup email, December 2, 2001. Bates CITI-SPSI 0091839. 

’*From transaction documents, this amount, typically $5,000, was taken from the initial proceeds of each 
financing. Delta Fee document, Bates CITI-SPSI 0103719. 

’’Ibid. 

”An Enron/Citigroup presentation for Yosemite prepay shows the prepay calculated in terms of LIBOR. Bates 
CITI-SPSI 0103942. 

’’Citigroup email, Septembers, 1999. Bates CITI-SPSI 0036322, 

’’Citigroup letter to the Subcommittee, May 2, 2002, in response to Subcommittee subpoena. 
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$1 .668 billion, a level more than four times Citibank’s internally-imposed limit for Enxon.^' At this 
time, internal Citibank documents indicate that it was making efforts to rein in this exposure. One 
company email late in 1999 states, “we still have an exposure issue as it relates to obligor limits; 
there is a developing view that limits are limits and not to be exceeded. This is something we will 
all have to deal with.”^^ 

Sometime in early 1 999, Enron selected Salomon Smith Barney to create a security known 
as a Credit Linked Obligation (CLO).” This structure allowed for securitization ofassets by issuing 
obligations that looked like corporate bonds and would ffee-up bank capacity by tapping the capital 
markets, selling bonds linked to Enron credit. Enron’s objectives for the CLO included limited 
“Rating agency disclosure”, “Substitution rights” and “flexibility.”^'* 

Yosemite was intended to be a synthetic Enron bond. Its first issuance would offer a fixed 
interest rate of 8.25% - roughly 200 basis points above U.S. Treasury bills of matching tenor. In the 
case of an Enron bankruptcy, it would emulate an Enron bond: Yosemite bondholders would receive 
claims to an equivalent holding of senior unsecured Enron debt. 

From Citigroup ’s perspective this was good business to pursue. The newly merged Citigroup 
possessed or could develop key capabilities to carry out the structure arm that was to become 
Yosemite. But besides the substantial fees it would earn on the deal, it would be a way to 
significantly reduce Citigroup’s owtr exposure to Enron by rolling over its Eturon loans into the 
capital markets. 

A Salomon Smith Barney official described Enron’s goal of achieving flexibility typically 
associated with a bank facility through the CLO vehicle. The “black box” feature of the Yosemite 
vehicle, which hid from investors Enron’s use of the proceeds turned out to be an ideal cloak for 
prepays. In fact, a “Yosemite Update” presentation points out that the structure “provides for a 
unique ‘black box’ feature which provides considerable flexibility for substitution...while limiting 
disclosure of the prepay to Citibank.”-*’ The presentation goes on to state, “The use of prepays as a 
monetization tool is a sensitive topic for both the rating agencies and banks/institutional investors. 
The ability to continue minimizing disclosure will likely be compromised if transactions continue 
to be syndicated,” 


'“Tliis “Obligoi Limif’ was set to $375 million prior to imd-1999. Global Loans Approval Memorandum, 
“Ti-uman” Extension Transaction. Bates CITI-SPSI 0103768. 

“Citigroup email, “RE: Yosemite II (Europe)” November 10, 1999. Bates CITI-SPSI 0033633. 

’“Citigroup, Staff Interview, June 24, 2002. 

“Enron Presentation, “Project Yosemite,” January 1999. Bates CITI-SPSI 0035868. 

“Bates ECa000196339. 
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Both Enron and Citigroup clearly knew about and understood the accounting implications 
of Yosemite. An internal Enron memo states, ‘The use of the prepaid swap not motivated by 

tax considerations but instead was necessary to report the transaction as part of ENA’s price risk 
management activities rather than debt for financial accounting purposes.”^^ 

A Citigroup email provides an overview of the entire core functionality of the Yosemite 
transaction in a single, shorthand paragraph.^^ The text describes the transaction as “net net 
economically like a loan . . . E [Eru'on] gets money that gives them cflow [cash flow] hut does not 
show up on the books as big D Debt.” 


The Yosemite Investments 

Yosemite brought in a total of $825 million, $750 million from debt notes, and $75 million 
from equity certificates.^^ Of these proceeds, all were invested in so-called “Enron Investments” - 


^^Enron memo, "Yosemite I Withholding", January 10, 2000, Bates EC2 000011612, footnote 5. The 
Subcommittee staff verified the conclusions in this document through a Staff Interview, June 18, 2002. 

^’Citibank email, "MytakeonhowtoexplainECLN." Bates CITI-S.PSI 0084924. 

^^For various tax, ERISA, accounting, and structural considerations, Citigroup and Enron settled on $75 million 
worth of equity ‘'certificates” to be issued. For tax purposes, Yosemite would be structiued as a debt vehicle, the 
certificates would be first loss, and the certificates would bear 1 1% interest. The certificates were to be split evenly 
between Enron and Citigroup such that neitlier company would be required to consolidate Yosemite on its books, nor 
report the stnictuie in footnotes to financial statements. 

Alth ough there was no apparent business purpose for doing so, Citigroup set out to mask the identities of the 
certificate holders-including Citgroup’s own identity. All of the four Yosemite Offering Memoranda state that the 
identities of the certificate holders will not be revealed. The de facto owners, Enron and Citigroup, each turned out to 
have issues with their certificates. 

Citigi-oup set up a “front” certificate holder using BankBoston (now FleetBoston Financial) as a “coiiduif ’ or 
“balance sheet provider.” Fleet had previously established a general-use, special-purpose, off-balance sheet entity called 
L.ong Lane Master Trust IV. On paper, Long Lane “owned” the Yosemite certificate. However, through a Total Return 
Swap transaction with Fleet, Citigroup would effectively retain the rights and risks (albeit remote) of ownership. During 
an interview' with Subcommittee staff, June 1 9, 2002, officials from Fleet stated that it was not their habit to ask questions 
of Citigroup about how the conduit would be employed and that they would hold this transaction, like any other 
transaction, confidential, The Subcommittee staffbelieves that suchconduitproviders are commonplace and are thought 
to be permissible-at least in their simple building block form-under a literal interpretation of accorinting rules. 

Since Citigroup was providing $37.5 million of credit for its share of the trust certificates, it analyzed its own 
risk position in a Global Loans Approval Memorandum. AspaTtofCitigroup’sagreementwithEnron,Citigroup’s equity 
certificates would realize preferential payback in case of an Enron bankruptcy by a factor of two over' the Yosemite 
noteholders. 

After Yosemite closed, Enron detennined that for accounting reasons related to the disclosure of Yosemite on 
Enron’s financial statements, Enron actually still had too much equity in Yosemite. Therefore, Enron acted to find 
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specifically defined in the Offering Memorandum as “payment obligations supported, in whole or 
in part, directly or indirectly, by Enron.” Specifically, $800 million were invested in a prepay 
through Delta Energy,” (This was the exact amount of prepay obligations due in the fourth quarter 
of 1999 to two Citibank-structured prepays known as “Roosevelt” and “Truman.”) 

Yosemitell CLNI, CLNII 

Yosemite II closed in February 2000 for £200 million. Structurally, it was identical to 
Y osemite I, except that it was incorporated in Jersey, Channel Islands, rather than Delaware.* After 
Yosemite I and H, two more versions, Yosemite HI and IV were issued. To the outside world, these 
were known as the Credit Linked Note (CLN) I (issued in August 2000) and CLN II, CLN Euro, and 


another buyer-before the year 1 999 was out-for what amounted to 45% of the total Yosemite equity. Enron finally found 
a buyer in an Enron-relaied party. Whitewing. Enron did not sell its Yosemite certificate directly to Whitewing. Rather, 
the ceitific-ates were sold to Whitewii^ via LJM-the partnerahip managed by Enron Chief Financial Officer Andy 
Fastow-such that the certificates passed tlunugh LJM2’s possession for a single day. Enron wanted to carry out a true 
value sale between the related parties, Enron and Whitewing. The transfer may well have misvsed the end-of-year 
deadline for a disclosure-related sale-the sale was formally closed in late February, 2000. 

•"'^The remaining $25 million was invested in what Enron called the “Magic Note.” The Magic Note provided 
a “make whole” payment. The yield from Yosemite’s investments inevitably fell short of the 8.25% advertised in the 
Offering Memorandum. Delta’s note was set up to pay 7.25?4 interest. Therefore, a credit subsidy '^vas needed to make 
up the spread between the actual and required returns. Bates EC2 0000 1 1 608. 

The $25 million “principal” was invested in Enron corporate bonds. The “interesf ’ payments came back to 
Yosemite to exactly make up the difference in interest payments and certificate yield from the prepays that would be 
required to pay the noteholders and certificate holders the return they were advertised. The interest received for 
Yosemite I was nearly $10 million per year-an. effective interest rate of 40% per annum. 

provide fiiilher protection to Citigroup for Yosemite II, Citigroup’s certificates would still receive 
preferential payback by a factor of two. Furthermore, an amount equal to the Citigroup certificate value of£l 1 ,125,000 
Sterling was retained in the trust in the form of high-yield securities. This amount was intended to serve as collateral 
for Citigroup in the event of an Emon baniouptcy. Bates CITI-SPSI 0035139. As in Yosemite 1, Enron transferred its 
share of all but 5% of tlie outstanding ownership of Y o.semUe T1 to Whitewing at year end 2000 for accounting disclosure 
reasons. However, instead of transferring the certificate to Whitewing via LJM2 as it had done for Yosemite I, Enron 
first transferred the certificate through FketBoston’s Long Lane Master Trust IV on its way to Whitewing. Bates 
AASCGA(TX)0058S6. 
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CLN Sterling (issued in three currencies in May 2001). These CLN structures offered a number of 
minor but significant improvements over the Yosemite I and II structures. Most of these had to do 
with simplifying the security from the bondholder’s perspective, but Citigroup also took steps to 
reduce its own exposure.'^^ 




Yhe nmin difference with the CLN was that all the investnwnts were AAA rather than a mix of high-yield and 
Enron investments. The broad specification of AAA investments was largely appearance, however, as the tmst simply 
invested its proceeds into Citibank certificates. Citibank, then entered into a prepay agreement with Enron with Delta 
Energy as the hedging Counterparty- 

Citibank took 1 00% of the certificate value, using Royal Bank of Canada as the conduit for CLN I and D4G 
Baring for CLN II. Ultimately, Citibank (retroactively) chose to consolidate the CLNs on Citigroup ’s balance sheet, but 
at that point such consolidation, w^s of no consequence to Citigroup since file bond proceeds would exactly cancel out 
the loan to Enron. 


Collateral for tlie full amount of the certificate was retained in the tmst for Citibank (i.e., not used in the 
prepays). In the event of an Enron bankruptcy and the Citibank swap, there would be essentially no risk for Citibank 
to recover its certificate investment. Internal Citibank emails appear to discuss the implications of such a position and 
point out that the Offering Memorandum “makes clear” tliat fire certificate is not a first loss position for the noteholders. 
Bates CITI-SPSI 008 1540. 
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Mr. Chairman, Ranking Member, Members of the S ubcommittee, my name is 
Lynn Turner. As I believe you are aware, I served as the Chief Accountant of the 
Securities and Exchange Commission (SEC) from July of 199S through August of 2001. 1 
also served on the staff of the SEC from June of 1989 through July of 1991. Currently I 
am a professor of accounting and Director of The Center For Quality Financial Reporting 
at Colorado State University, 

From June of 1996 to June of 1998, 1 was Vice President and Chief Financial 
Officer of Symbios, Inc., an international manufacturer of semiconductors and storage 
solution products. Prior to joining Symbios, I served as a partner at one of the then “Big 
Six” international accounting firms, Coopers & Lybrand (C&L). While at C&L, I served 
as an auditor and partner who reviewed SEC filings. 

Restoring The Trust 

Mr. Chairman, the capital markets in the United States are vitally important to the 
health of the U.S. economy. Maintaining the confidence and trust of the investing public 
in the integrity of the markets is critical to the ability of the markets to continue to attract 
capital. Capital that is invested by 85 million Americans, Capital that fuels the 
expansion of plants, creation of jobs and development of new technologies that has made 
our great country the leader in innovation. 

Yet as recently as this past week, polls show many Americans have lost trust in 
Corporate America, the accounting profession, analysts. Wall Street firms and other 
market participants. The recent downward spiral of market indexes is a strong indicator 
that confidence in the markets has ebbed. That loss of confidence, if not stemmed, may 
well have a profound and lasting effect on this country, its economy and its citizens. 

To restore the trust, all market participants must once again fulfill their roles in a 
responsible fashion. Corporate executives must make full and fair disclosure of their 
financial information, the corporate board must oversee the financial reporting process 
with the keen eye of an eagle, auditors must once again become unbiased and 
independent so as to ensure the numbers are accurate, and Wall Street must provide real 
due diligence on behalf of the markets and meaningful analysis to investors. 

Those market participants who fail in their respective roles, and thereby aid and 
abet a fraud being perpetrated on thousands, if not millions of investing and hard working 
Americans should be dealt justice in a swift and appropriate manner. 

The foundation of the markets rests on the integrity of the numbers reported to 
analysts, credit rating agencies and investors. Numbers that are necessary in assessing a 
company’s financial healtli and prospects for the future. 

When it comes to integrity and honesty in financial reporting, the buck .starts and 
stops with the Chief Executive Officer (CEO) and Chief Financial Officer (CFO). But 
others also play a key role. For example, investment bankers and auditors will often 
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cany out due diligence, learning much about a company and its business. They also read 
the filings made by public companies. It is important that the corporate executives, 
auditors and investment bankers ensure that the financial statements and other disclosures 
included in offering documents, include aU the material information that those market 
participants would want if they were investing in the company tliemselves. 

Unfortunately, I have seen all too often where that has not occurred. Enron only 
confirms that concern for millions of investors. 

Enron has raised many issues, questions and doubts in the minds of the public. 
One issue in particular those members of this committee are to be commended for 
addressing today, is: what role was played in Enron’s demise by the various financial 
institutions that helped finance or raise capital for its operations? Did these institutions 
have knowledge of information that could have been a red flag to investors, analysts or 
the credit rating agencies, if properly disclosed? Was there information available that if 
made transparent would have warned investors an iceberg was lurking ahead that would 
inevitably sink the ship? Did the institutions assist or otherwise aid and participate in the 
structuring and execution of transactions for the purpose of reducing the transparency of 
disclosures to investors? 

Determining the Proper Accounting 

I would like to focus in particular on the accounting for a series of transactions I 
will call the Mahonia and Delta ti'ansactions. But before I delve deeper into these, allow' 
me to outline some basic accounting ground rules that, I hope, will better frame the issue. 

The statutory responsibility for establishment of generally accepted accounting 
principles, or GAAP, resides with the SEC. However, since almost fiom the inception of 
the SEC, the Commission has looked to the private sector for the establishment of G.4AP. 
As a result, GAAP has been promulgated by or under the oversight of the Financial 
Accounting Standards Board (FASB) or one of its predecessors. 

However, businesses enter into billions of transactions. In the past couple of 
decades, the number of these transactions involving complex financial contracts and off- 
balance sheet transactions has increased exponentially. As a result, it is virtually 
impossible to vnite accounting standards for each particular type of transaction. 
Unfortunately, during the bull market of recent years, some companies with the 
assistance of their external auditors and investment bankers, have improperly taken 
advantage of this. 

The FASB does have a task force, comprised of representatives from accounting 
Anns and Corporate America, which establish accounting principles for emerging 
accounting issues. This is an effort to accomplish “real time” accounting standard 
setting. This task force is known as the Emerging Issues Task Force (EITF). A 
significant amount of its efforts since its inception in 1983 has been devoted to 
determining the accounting for transactions structured by Wall Street and the accounting 
fimis. Many of these structured or engineered transactions are done to circumvent 
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existing accounting rules and reduce transparency through such ingenuity as off-balance 
sheet financings or avoiding classifying financings as debt as we have seen done by 
Enron. 


I can’t tell you Mr. Chairman, how often as an audit partner or the Chief 
Accountant as the SEC I heard the common refrain - “Where does it say in the 
accounting literature I can’t do it.” In fact, I recall on more than one occasion when 
investment bankers suggested an accounting treatment that I believed was absolutely and 
without a doubt, black and white, and wrong! Sometimes they would even show partners 
in my firm filings with the SEC that contained what we believed was improper 
accounting while at the sane time saying since one Big Five firm accepted it, my firm 
was also obligated to agree to it. This type of behavior contributes to a lack of a “level 
playing field” for the majority of those in business who “do the right thing.” It quickly 
degenerates into “lowest common denominator” financial reporting and disclosures. 

When there is not an accounting standard written for a specific transaction entered 
into by an entity, the accountant and/or auditor often will look to accounting principles 
for similar types of transactions or economic events. In accounting, this is sometimes 
referred to as determining accounting principles by analogy.’ 

Financial executives and auditors must determine that the accounting principles 
selected by a company “present fairly” the financial condition, results of operations and 
cash flows, including operating cash flows, of the company. In making this 
determination, one has to consider whether the accounting principles selected have (a) 
general acceptance, (b) are appropriate in the circumstances, (c) the financial statements, 
including the related notes, are infonnative of matters that may affect their use, 
understanding and interpretation by users, and (d) that the numbers in the financial 
statements are properly classified (e.g., presented as a trading liability versus bank 
financing).^ 

It is important that numbers are properly classified in the financial statements. 
Classification of assets and liabilities into the appropriate line items and as short or long 
term in natiue will provide investors, analysts and credit rating agencies with a 
transparent picture of the assets that will provide cash that can be used to extinguish 
liabilities, when those assets will give rise to cash and when there wdll be a demand for 
cash to pay off the debt. For example, trading companies may “match” their asset and 
liability positions and use the settlements of each to offset one another. However, bank 
loans cannot be repaid from offsetting positions and require the use of cash generated by 


' See Securities and Exchange Commission Staff Accounting Bulletin (SAB) No. 99, Materiality, August 
1999. SAB 99 .states: “This SAB and the authoritative accounting literature cannot specifically address all 
of the novel and complex business transactions and events that may occur. Accordingly, registrants may 
account for, and make disclosures about, these transactions and events based on analogies to similar 
situations or other factors. . ..The staff, therefore, encourages registrants and auditors to discuss on a timely 
basis with the staff proposed accounting treatments for, or disclosure about, transactions or events that are 
not specifically covered by tire existing accotmting literature.” 

^ Statement on Auditing Standard (SAS) No. 69, The Meaning of Present Fairly in Conformity With 
Generally Accepted Accounting Principles, Paragraph 4. 
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ongoing business operations. Accordingly, if bank loans are disguised as trading 
liabilities, investors and other users of the financial statements, such as credit rating 
agencies, can easily be misled as to the demands on cash and other liquid assets the 
company will incur, the timing of those demands, and pending shortages in liquidity. 1 
strongly agree with the testimony of John Diaz of Moody’s Investor Seivice that “If such 
transactions had been accounted for as a loan, Enron’s operating cash flow would have 
been reduced and its debt would have been greater. The disclosure of these transactions 
as loans would have exerted downward pressure on Enron’s credit rating.” 

AccoMtlng For The Substance of A Trausactioii 

The accounting profession’s guidance notes that GAAP recognizes “the 
importance of reporting transactions and events in accordance with their 
substance. . . .Because of the developments such as. . .the evolution of a new tjpe of 
business transaction, there sometimes are no established accounting principles for 
reporting a specific transaction or event. In those instances, it might be possible to report 
the event or transaction on the basis of its substance by selecting an accounting principle 
that appears appropriate w.hen applied in a manner similar to the application of an 
established principle to an analogous transaction or event.”" 

Consistent with the guidance in the professional literature, Judge Friendly ruled in 
U.S. of America versus Simon, United States Court of Appeals for tlie Second Court, that 
it was proper for Judge Mansfield to have directed the jury' that mere adherence to GAAP 
was not sufficient, Mansfield stated “that the ‘critical test’ was whether the financial 
statements as a whole ‘fairly presented the financial position of Continental... and 
whether it accurately reported the operations. . .Proof of compliance with generally 
accepted standards was ‘evidence which may be very persuasive but not necessarily 
conclusive. . .that .he acted in good faith, and that the facts as certified were not materially 
false or misleading.’” Judge Friendly went on to say that “Generally accepted 
accounting principles instruct an accoimtant what to do in the usual case where he has no 
reason to doubt tliat the affairs of the corporation are being honestly conducted. Once he 
has reason to believe that this basic assumption is false, an entirely different situation 
confronts him. . .At least this must be true when the dishonesty he has discovered is not 
some minor peccadillo but a diversion so large as to imperil if not destroy the very 
solvency of the enterprise,” 

The FASB has developed general broad principles contained in Statements of 
Financial Accounting Concepts (SFAC) that are useful in determining the appropriate 
accounting principles to be applied to a particular transaction. Often the staff of the SBC 
has referenced these concepts when asked by a public company or its auditor as to the 
staffs views on the proper accounting for a particular transaction. These concepts or 
principles provide an accountant and auditor with a framework for determining 
fransparent accounting. * One of tire concepts set forth is that the accounting principles 


^ Ibid Note 2,Paragraplis 6 and 9, 

'‘statement of Fmancial Accounting Concepts (SFAC) No. 2, Qiialitaiive Characteristics of Accounting 
Information; states that the FASB conceptual framework . .is expected to serve the public interest by 
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selected for a transaction should faithfully represent the underlying “economic resources 
and obligations and the transactions and events that change those resources and 
obligations.”' 

Anderson set forth it views on accounting for prepay transactions in a memo dated 
June 1999.® In simple terms, the transaction described in the memo involves a public 
company (Enron), a special purpose entity (SPE - e.g., Mahonia and Delta) and a swap 
counter party (such as a financial institution), Enron receives a fixed payment from the 
SPE and agrees to sell a fixed amomit of a commodity such as gas at a specified future 
dates. The SPE also enters into an agreement with the financial institution and receives a 
fixed pajment amount which is used to fund the SPE’s payment to Enron. In turn, the 
SPE enters into a swap agreement that will result in it making the same floating payments 
to the financial institution that it is receiving from Enron. Finally, Enron and the 
financial institution enter into an agreement whereby Enron will pay a fixed amount to 
the financial institution through periodic settlements (payments) and in turn receives 
floating pa}Tnents in a swap, that are the same as those it will make to the SPE. In the 
case of Mahonia, the SPE also becomes the beneficiary of a surety bond from an 
insurance company. 

Andersen appropriately referred to various analogous accounting literature in 
trying to determine the appropriate accounting for the prepay transaction. Andersen 
appropriately concluded that if there is linkage between the various contracts among the 
three parties, such as cross default provisions, then “all three transactions must be 
considered one and therefore be accounted for as a financing. EITF 88-18 provides 
guidance on whether certain factors of the transaction indicate debt or deferred revenue. 
We reviewed the factors indicating debt vs. deferred revenue and believe the transaction 
would meet several factors that would indicate debt if the contracts contained cross 
default provisions.” Andersen’s memo also goes on to note that the terms of the contracts 
should have basic criteria to avoid being treated as debt including the counterparties have 
price risks, each contract must be de-linked, and the contracts should be standard normal 
swaps. 


In a separate Andersen document titled “Prepaid Transactions Discussions,” 
Andersen states that for prepays to be treated as trading contracts they must meet four 
criteria. Those criteria are: 


providing structure and direction to financial accounting and reporting to facilitate the provision of 
evenhanded financial and related mfomtatxon that is useful In assisting capital and other markets to function 
efficiently in allocating scarce resources in the economy.... Careful use of the concepts may also provide 
guidance in resolving new or emerging problems of financial accounting or reporting in the absence of 
applicable authoritative pronouncements.” 

^ SFAC No, 5, Para. 63. 

^ Andersen memo to tlie files dated June 1999. Bates No. ECp000094306, The memo references 
Emerging Issues Task Force (EJTF) Consensus S8-1S, 90-15, 96-21, EITF Topic D-14 and a December 
1 997 Speech made the SEC staff at the Annual SEC Conference of the American Institute of Certified 
Public Accountants analyzing a similar type structure involving fixed payments and a total return swap. 

The transaction involved a financial institution, special purpose entity and company. 
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• None of the individual agreements are linked commercially or make reference to 
any of the other documents; in effect, each is a stand-alone, nomially occurring 
derivative instrument which continues to be in effect even if other pieces of the 
transaction are terminated for any reason. 

• The PGA (contract agreements) and each swap are settled at current market 
values, and the PFA includes provisions typical of trading instruments such as 
replacement cost provisions with monthly settlements 

• Price risk related to the PGA is transferred from the gas supplier to the purchaser 
without the gas supplier further affecting the purchaser’s management of this risk 
or the purchaser’s other PGA-related economics, and 

• The purchaser of the gas must have an ordinary business reason for purchasing 
the gas, not in-substance be am SPE established just to effect a secured investment 
in a debt instrument from a gas supplier. 

In essence, Andersen established criteria to assess and determine if the Enron 
prepay transactions were with independent entities with economic substance, entering 
into substantive business contracts, or merely “sham” transactions without any business 
piffpose other than to hide financings from the investor. If the transactions were sham 
transactions and financings, Enron would have been required to report and disclose the 
transactions in their financial statements as bank debt. Tliey would also need to report 
the cash received from the financings, as well as the repayments, in the financing section 
of the statement of cash flows rather than as cash flows from operations. However, when 
Enron reported these contracts as trading activities and liabilities, they also reported the 
receipts of cash as if they were generated by normal business operations and as a 
component of operating cash flows. When a company improperly reports cash flows 
generated by or used in financings as cash generated from typical business operations that 
investors, analysts and credit rating agencies will be misled as to the financial health of a 
company and its ability to meet future commitments on cash. In developing the standard 
for how to report cash flows, the EASE specifically decided that for cash flow 
information to be useful and relevant to investors, cash flows from operations, investing 
activities and financing activities should be separately reported. To do otherwise violates 
GAAP and accordingly, the rules and regulations of the SEC. 

I agree with the factors Andersen has used in determining whether the prepay 
transactions have real economic substance or are “sham” transactions structured to avoid 
treating prepays as financing transactions in the financial statements. Based on my 
experience as an audit partner, CFO and Chief Accountant of the SEC, I would also 
consider the following factors, some of which are encompassed within the Andersen 
factors: 


• Does the transaction have a legitimate business purjrose other than avoiding 
presenting the financing as bank debt on the balance sheet? 
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• Does the SPE engage in normal business operations? For example, does it 
undertake normal trading activities for the purpose of making normal trading 
profits? Does it assume the typical risks and rewards associated with a trading 
entity? 

• Does the SPE have more than nominal capitalization? Where does the SPE 
receive its funding from? Apart from that source of cash, could it operate on its 
own and engage in the transactions? Does the SPE undertake trading activities 
with parties other than Enron and the Wall Street Bank? If not, why not? Wlio 
determines what transactions the SPE can and does enter into? Does the SPE 
have Ml control over the transactions and contracts it enters into, or by contract, 
does it give up some of its control to Enron or the Wall Street Bank? 

• Does the SPE have officers and directors who function as they would in any 
normal trading company? 

• Does the sponsor of the SPE or the entity it enters into fransactions with have all 
the risks and rewards of the transactions or does the SPE have them? Is there any 
economic substance to the SPE or is it placed into the transaction merely as a 
third party to facilitate false and misleading financial reporting? 

• Do the transactions between Enron, an SPB and the Wall Street Bank actually 
transfer economic risk from or to Enron, the SPE or bank? Are the transactions 
structured as a “round trip” whereby the cash flows and risks merely move in a 
circle and end up with the same party as they began with? 

• Are the transactions linked in such a manner that risks or the ultimate obligations 
to repay financings are not really transferred? Are they linked in a manner such 
that they show lack of independence of one of the parties or any of the “legs” of 
the transactions? 

• Are the forward sales contracts more like debt than a forward sale of a commodity 
or product? Do the terms of the contracts result in the parties earning trading 
profits for taking on trading risks or are the returns to the contract parties limited 
to an interest rate of return or limited in some other fashion? 

• Are the contracts linked in such a fashion that Enron ultimately has the obligation 
to repay the funds used in the transaction? Does the Wall Street bank, via cross 
default provisions or other contract terms, such as termination arrangements, have 
the ability to obtain payments from Enron? If Enron goes into bankruptcy, can 
the Wall Street bank by contract or otherwise control the SPE in such a fashion it 
demands payments or assets fl'om Enron? 

• Does the SPE have the ability to make the payments if Enron does not? What is 
the continuing involvement of Enron in ensuiing the Wall Street Bank is repaid? 
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Analogous Accounting Literature 

In EITF Topic D-14, Transactions involving Special-Purpose Entities, the SEC 
staff stated it has “objected to a proposal in which the accounting for a transaction would 
change only because an SPE was placed between the two parties to the transaction. The 
SEC staff believes that insertion of a nominally capitalized SPE does not change the 
accounting for the transaction.” EITF Issue 90-15, Impact of Nonsubstantive Lessors, 
Residual Value Guarantees, and Other Provisions in Leasing Transactions, addresses 
accounting for SPE’s created to keep lease financings off the balance sheet. As a result 
of EITF Issue 90-15, the SEC staff sent a letter to the EITF and accounting profession 
that stated the , .equity investment should be comparable to that expected for a 
substantive business involved in similar leasing transactions with similar risks and 
rewards.” EITF 90-15 also requires that if an SPE engages in activities only for a single 
company, where that company has the risks and rewards of the transaction as opposed to 
the SPE and the SPE has only nominal capital, the SPE will not be considered substantive 
and will have to be consolidated by the sponsoring company. EITF Issue 96-21, 
Implementation Issues in Accounting for Leasing Transactions involving Special-Purpose 
Entities, which provides further guidance on accounting for lease transactions involving 
SPE’s, notes that cross-collateralization provisions that give two parties access to the 
same leased assets should be collapsed and assuming all other criteria are met, the lease is 
treated as financing on the balance sheet. 

EITF & Sales of Future Revenues sets forth criteria for assessing when a 
forward sale is to be treated as debt. Some of the criteria include: 

• Whether the enterprise (Enron) has significant continuing involvement in the 
generation of the cash flows due the investor (Wall Street Bank), 

• Whether the investor’s rate of return is implicitly or explicitly limited by the 
terms of the transaction, and 

• The investor has recourse to the enterprise relating to the payments due the 
investor. 

Andersen notes in their June 1999 memo that when cross defaults exist in transactions, 
the Enron prepays would be treated as debt on the balance sheet based on the criteria in 
EITF 88-18. I concur with Andersen's conclusion that prepays with cross defaults should 
be reported and disclosed in the balance sheet as loans from the lending financial 
institution. 

EITF Issue 98-10, Accounting for Contracts Involved in Energy Trading and Risk 
Management Activities, sets forth a number of criteria for determining if an entity is in 
substance involved in energy trading activities. It states that energy trading contracts that 
are not derivatives should be reported in the balance sheet at their fair value. The 98-10 
consensus established a framework for evaluating the treatment of energy-related 
contracts that assesses the facts and circumstances surrounding the various activities of an 
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entity rather than solely on the terms of the contract. It states: “Inlierent in that 
framew'ork is an evaluation of the entity’s intent in entering into an energy contract.”’ 

EITF Issue 98-15, Structured Notes Acquired fora Specified Investment Strategy 
addresses when should two separate structured note transactions should be collapsed and 
considered a single transaction for accounting purposes. The consensus lists factors such 
as the following that would lead to the conclusion that accounting treatment as a single 
combined transaction is appropriate: 

• The two securities are issued contemporaneously and in contemplation of one 
another or are issued separately but the terms for their remaining lives result in off 
setting changes in fair value. 

• T he two securities are issued by the same counteiparty and/or the same issuer (or 
issued by different issuers but staictured through an intennediary). 

• The two securities were purchased by the investor for the sole purpose of 
achieving a desired accounting result, and tlie transaction considered iiidividiially 
would serve no valid business purpose or would not be entered into otlierwise.® 

SEC Regulation S-X, Article 3 A-02 states tlie Commission will look to factors 
other than just ownership in determining if an entity is independent or really under the 
control of another party. For example, an entity may appear independent because of 
separate ownership but still be controlled through a contract tliat stipulates what the entity 
can or cannot do. 

The FASB has provided guidance on accounting for prepaid interest rate swaps in 
implementation guidance it has published on accounting for derivatives. In its Derivative 
Implementation Group Issue A9, the DIG states that tlie prepaid interest rate swaps in the 
described transactions would be reported at fair value as a derivative instrument in the 
balance sheet. However, underlying this conclusion is that the described transactions are 
not “sham” transactions but rather swaps with a legitimate business purpose between 
independent parties who ha ve assumed tlie risks and rewards of their respective 
transactions. 


^ EIl'F Issue No. 98-10, Accounting for Contracts Involved in Energy Trading and Risk Management 
Activities, Para. 8. 

' Ibid, Para. 4. Derivatives Implementation Group (DIG) Issue K1 also discusses a situation where two or 
more transactions have been entered into in an attempt to circxmivcnt the accounting literature for 
derivatives. The DIG issue states that “the following indicators should be considered in the aggregate and, 
if present, should cause the transactions to be viewed as a unit and not separately: 

a. The transactions were entered into contemporaneously and in contemplation of one another. 

b. The transactions were executed with the same counterparty (or structured through an 
intermediary). 

c. There is no apparent economic need nor substantive business purpose for structuring the 
transactions separately that could not also have been accomplished in a single transaction." 


9 



275 


Accounting for Mahonia and Delta Transactions 

I have read the testimony of the subcommittee’s chief investigator and various 
documents the staff of the subcommittee have provided to me. These documents lead to 
the conclusion that the Enron prepay transactions described therein should have been 
accounted for as bank or credit financings, rather than as liabilities tfom price risk 
management activities in the financial statements of Enron. The cash flows from these 
transactions should also have been reported in the financing section of the Enron 
statement of cash flows. Specific considerations set forth by the chief investigator that I 
agree support this conclusion include: 

• Mahonia and Delta are nominally capitalized and lacking economic substance 
apart from the Enron transactions. Their purpose was not to engage in ongoing 
competitive hading operations as a trader but rather to facilitate less than 
transparent reporting by Enron. 

• Malionia and Delta lack price exposure and earning fixed fees rather than trading 
profits. 

• Mahonia and Delta were established for the benefit of Chase and Citibank and 
only engaged in transactions with those respective banks. They did not engage in 
ongoing competitive trading activity with other independent financial institutions. 

• The level of control over Mahonia and Delta exercised by Chase and Citibank, by 
contract or otherwise. 

• The linkage of legal agreements among the involved parties. 

• All three “independenf ’ legs of the prepay transactions were contemplated and 
executed simultaneously. 

• Deal terms that in form referenced commodities indexes were in substance 
calculated using borrowing rates. 

I also share the concerns of the staff of the subcommittee on the Yosemite 
transaction. The role of the investment bankers in creating what appears to have been 
planned in advance as a unitary transaction, for the purpose of reducing Enron’s 
transparency to investors and the investment bankers risk, should be the subject of 
investigations by both the SEC and tlie Department of Justice. 

Lessons To Be Learned 


There are important lessons that can and should be learned from the Enron 
Mahonia and Delta structured financings. First, GAAP must be considered a minimum 
reporting benchmark for financial statements and disclosures. Ultimately, the financial 
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statements and disclosures must fairly present in all material respects, the financial 
condition, cash flows and operations of the issuer. 

Second, professionals within or external to a company that mislead auditors 
should be held accountable for false statements. All parties, including investment 
bankers, who aid and abet fraudulent reporting to investors should feel the sharp blade of 
the sword of justice. 

Third, independent accountants should not help Wall Street facilitate the 
structuring of transactions so as to reduce the transparency of financial reports. Twice 
during my term as chief accountant I requested the accounting profession to cease their 
participation in this process. My successor has also requested auditors reduce their 
involvement with Wall Street in this dubious process. Despite these requests, the 
profession has not acted in a timely and responsible fashion, instead choosing to continue 
to generate fees at the expense of investors. This behavior is simply at odds with the 
purpose of the public franchise Congress granted the accounting profession by 
government mandate in 1933. 

The role Wall Street has played in structuring and executing transactions to 
reduce transparency to investors, in exchange for fees that may run into tens of millions, 
is also inconsistent with honest due diligence and integrity in the market place. If Wall 
Street was serious about reforms, they would stop providing this service and start serving 
investors. Wall Street needs to remember that the U.S. capital markets cannot, and will 
not, effectively function if investors believe that investment bankers have “rigged the 
tables.” Today, too many investors are concerned they are playing with a “stacked deck.” 

Fourth, there needs to be greater enforcement of existing accounting rules. In 
Emon, the existing accounting rules were not complied with and as a result, the financial 
statements provided to investors were materially misleading. However, to accomplish 
increased enforcement by the SEC and the Justice Department, these agencies will need 
to be provided with significantly increased ftmding and resources. 

Some have argued that the solution to a lack of compliance with today’s 
accounting rules is to adopt “principled based” rules. However, tire predecessor the 
FASB, the Accounting Principles Board developed several principles based rules during 
its existence from 1958 to 1973. However, this did not stem a stream of false and 
misleading financial statements and disclosures that emerged during the 1972-73 bear 
market. Then as now, the number one issue was a lack of compliance with existing 
accounting rules. As we saw at the SEC, tlie principles based approach to rules in foreign 
countries often did not result in transparent reporting or better compliance with the rules. 
In fact today, the FASB’s conceptual framework provides a substantial “principal based 
approach” that all too often is ignored by preparers of financial statements. 

Fifth, the existing accounting ndes for special purpose entities and off-balance 
sheet transactions should be improved. While the FASB has recently issued an exposure 
draft of a new standard, I am concerned that it will not result in a company reflecting all 


11 



277 


the debt on its balance sheet that will require the use of the company’s assets or resources 
to pay off. The change in the proposed standard to a rebuttable presumption that there 
must be not less than 10% equity in the SPE will not result in all public companies which 
continue to have the risks associated with off balance sheet financings, reporting all of 
those financings on their balance sheets. 

Closing 

Let me close by pointing out that the solutions for fixing the systemic problems 
we have learned from the Enron experience, are included in the Sarbanes bill. Its 
prohibition on auditors providing certain services to companies they audit, will stop the 
auditors from participating in reducing the transparency of disclosures to investors. It 
clearly establishes a new standard consistent with Judge Friendly’s decision of over thirty 
years ago that all financial statements and disclosures, regardless of GAAP, must fairly 
present the true economic health of a company. It mandates that new disclosure 
standards be adopted for off-balance sheet transactions and will study whether the 
proposed FASB rule for SPE’s will get the job done. The Sarbanes bill provides long 
overdue and much needed resources to the SEC. Finally, for those scoundrels in 
corporate America who have painted the many ethical and upstanding American 
businessmen with a tarred image, it will put them where they belong: Behind bars. 

The 97 members of the U.S. Senate who voted for the Sarbanes bill should be 
loudly applauded by their constituents and investors for supporting this important piece 
of legislation. I believe if it is passed by Congress without weakening any of its 
prorisions, it will once again restore the bust and confidence investors have had in the 
U.S. capital markets. For that I say thank you all. 
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Good morning Mr. Chairman, Senator Collins and members of the Subcommittee. My 
name is Pamela Stumpp, and I am a Managing Director at Moody’s Investors Sendee and the 
Chief Credit Officer for the Corporate Finance Group. 1 am joined by my colleague John Diaz, a 
Managing Director in our Power & Energy Group. On behalf of Moody's, we are pleased to 
appear before you today at your request regarding your investigation into the role of financial 
institutions in the collapse of Enron. 

For over one hundred years, Moody’s has played an important part in providing informed 
and independent credit analysis to investors. We are proud of our history as the world’s oldest 
credit rating agency and are cognizant of the responsibility that this legacy confers upon us. It 
was with this responsibility in mind that we accepted your invitation to share our views on the 
critical issues before you. At a time when America’ s faith in the integrity of its corporations and 
the stability of its financial markets is badly shaken, we applaud the efforts of this 
Subcommittee, the Congress and the Securities and Exchange Commission to investigate 
Enron’s failure and identify the larger lessons that can be learned from the company’s collapse. 

We are especially interested in these issues because our rating decisions depend heavily 
on the integrity of the public financial statements provided by corporations. In our assessment of 
a company’s creditworthiness, Moody’s analysts begin with the premise that the issuer’s SEC 
filings and audited financial statements are accurate. We then bring the benefit of our experience 
and expertise to our analysis. But as the Em’on situation has demonstrated, where the principle 



279 


of transparent public disclosure is abandoned, neither we nor the regulators can properly fulfill 
our obligations to the market and investors globally. 

Before discussing Enron and related issues in more detail, it is important for me to note 
that Moody’s did not have any knowledge, prior to Enron's bantauptcy, of the existence of 
Enron’s prepaid forward and related swap transactions. Even today, our understanding of the 
specifics of these transactions is restricted to what we have gleaned from press accounts and the 
conversations we have had with the Subcommittee staff at their request. Based on our limited 
knowledge, these transactions appear to have been a form of borrowing. If such transactions had 
been accounted for as a loan, Enron’s operating cash flow would have been reduced and its debt 
would have been greater. The disclosure of these transactions as loans would have exerted 
downward pressure on Enron’s credit rating. 

Of coume, knowing all that we know today about the true nature of Enron’s corporate 
enterprise, it is clear that Enron had not been an investment-grade company for several years. 

The compounded impact of these transactions alone on Enron’s financial framework may have 
resulted in a lower rating and perhaps an earlier downgrade to below investment-grade status. 
More fundamentally, however, Moody’s would have questioned management’s motivations to 
implement such a stmcture. 

As Moody’s does with all corporate entities, we expressed to Enron our views regarding 
its creditworthiness. Specifically, Enron was rated in the Baa category, Moody’s lowest 
investment grade level. Entities rated Baa contain speculative elements.' We had communicated 
to Enron that its Baa rating reflected its high level of debt relative to its operating cash flow. 
Consistent with Moody’s practice not to recommend that corporate issuers follow specific 
courses of action, Moody’s did not instruct or suggest that Enron employ prepaid transactions or 
other artificial means to increase operating cash flow or to understate debt levels. 

Moody’s did provide ratings for the notes issued by the Citibank-sponsored Yosemite 
Trusts I and 11, as well as the several Enron Credit Linked Notes Trusts. We viewed these 
transactions to be a means through which Citibank reduced its level of Enron risk. We have 
submitted, along with this opening statement, a diagram of the Yosemite structure as presented to 
us in the Offering Memorandum. Yosemite was a strocture of the type that our Structured 
Finance Group examines and rates frequently. The purpose of these structures is essentially to 
transfer the credit risks associated with a particular company to third-party noteholders. 

In this instance, a trust was created that issued notes to investors. Citibank was obligated 
to make payments to the trust, which were then passed to the investors. Citibank was not 
obligated to make these payments if Enron failed to pay on its senior obligations or filed 


' Baa obligations are considered as medium-grade obligations (i.e., they are neither highly 
protected nor poorly secured). Interest payments and piTncipal security for such obligations 
appear adequate for the present but certain protective elements may be lacking or may be 
characteristically unreliable over any great length of time. Such bonds lack outstanding 
investment characteristics and in fact have speculative characteristics as well. 
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bankruptcy. In exchange for principal and interest due under the notes, the investors assumed 
the risk that Enron might go into bankruptcy or fail to pay on its obligations. Therefore, the 
likelihood that the noteholders would receive the promised returns on these notes was linked 
directly to Enron’s creditworthiness. 

It should be stressed that structured financing is a common risk management tool 
available globally to corporations, financial institutions, and state and local governments. It is a 
recognized method, for example, of enhancing liquidity and of transferring credit risk when 
appropriately implemented, What may seem to be a complex structure can in fact genuinely 
accomplish one or both of these goals. The Yosemite transactions transferred Enron risk exactly 
as they were intended to do. The problem was that the actual Enron risk was different from that 
portrayed by Enron’s incomplete and misleading financial disclosures. 

The securities market can only fimction efficiently with transparent and credible financial 
information. It is cri tical to strengthen those elements of our financial infrastructure and bolster 
investor confidence. As a major consumer of publicly available information, we support rule 
changes by the SEC and Congress that enforce transparency and penalize coiporate deception. 
Further, we endorse a principle-based approach to accounting, rather than a rales-based 
approach. Accounting that promotes adherence to the spirit and the letter of the rules would 
strengthen the foundations of our financial system. 

At this critical juncture, we hope all market participants step forward to offer confidence- 
building measures. As far as Moody’s is concerned, we are expanding our knowledge in key 
disciplines that have come to influence credit risk. We are recruiting specialist teams with 
particular expertise in credit-related areas such as accounting quality, corporate governance and 
off-balance sheet risks. These teams will supplement the work of our credit generalists in their 
analysis of a company’s creditworthiness. We hope that our independent assessment of financial 
reporting and corporate governance will improve market transparency and contribute to the 
restoration of confidence in our capital markets. 

Finally, as an institution that views its role in the capital markets with both pride and 
great seriousness, we welcome the opportunity to assist this Subcommittee in examining the 
shortcomings of the present system and in working toward effective solutions. Therefore, on 
behalf of our colleagues at Moody’s, John Diaz and I would like to thank you for the opportunity 
to appear today, and look forward to answering your questions. 

# 
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Diagram of the Transaction 

The following diagram illusirates the sxmeture oflhe transaction described in this Memorandum. The 
diagrwn does not purport to be complete and is <^uafifi€d in its entirety by, and should be reviewed in 
conjunction with, the more detailed infaraiatioD included elsewhere in this Memorandum and the Transaction 
Documents described herein. 


Citibank, N.A. 
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TESTIMONY OF RONALD M. BARONE 
MANAGING DIRECTOR, STANDARD & POOR’S RATINGS SERVICES 
BEFORE THE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
COMMITTEE ON GOVERNMENT AFFAIRS 
UNITED STATES SENATE 
JULY 23, 2002 


Good morning, Mr. Chairman and members of the Subcommittee. I am 
Ronald M. Barone, a managing director in the Corporate and Government Ratings Group of 
Standard & Poor’s Ratings Services. From 1994 until Enron Corporation’s bankruptcy in 
December 2001, one of my roles at Standard & Poor’s was to serve as a corporate analyst with 
respect to Enron. I was the primary Enron analyst from mid- 1996 until early 2000 and then 
became and have remained the manager of Standard & Poor’s ratings work for Enron. 

I am joined today by Nik Khakee, a Director in Standard & Poor’s Structured 
Finance Group. Mr. Khakee serves as Global Co-Head of Derivative Ratings. Mr. Khakee is 
Standard & Poor’s senior analyst regarding credit derivatives-based Structured Finance 
transactions and was the senior analyst involved with our work on the Yosemite and Credit 
Linked Notes Trusts. The comments I will make a little later regarding those trusts were 


prepared by Mr. Khakee. 
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On behalf of Standard & Poor’s, we welcome the opportunity to appear at this 
hearing. Standard & Poor’s shares the Subcommittee’s urgent sense of the need to investigate 
all the circumstances relating to Enron’s collapse and its impact on the financial markets to 
prevent future harm to employees, shareholders, investore and the financial marketplace itself 
of the sort that has already occurred here. Before turning to the specific issues which the 
Chairman has asked us to address, I would like to take a moment and provide some 
background on Standard & Poor’s and credit ratings in general. 

Background on Standard & Poor’s and the Nature of Credit Ratings 

Standard & Poor’s began its credit rating activities 85 years ago with the 
issuance of credit ratings on corporate and governmental debt issues and today is a global 
leader in the field of credit ratings and risk analysis. Standard & Poor’s is — and has always 
been — independent of any investment banking firm, bank or similar organization. Since 
1916, Standard & Poor’s has rated hundreds of thousands of issues of corporate, government 
and structured financed securities through periods of economic growth and recession. 

Standard & Poor’s also assesses the credit quality of, and assigns credit ratings to, managed 
funds and the ability of insurance companies to pay claims. 

Ratings are a key component of the capital markets, which have ftmctioned 
effectively for decades in the United States, and which are gro wing and flourishing in many 
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countries abroad. Investors throughout the world look to Standard & Poor’s ratings to help in 
their understanding of credit risks. While all parties may not agree with our ratings at all 
times — they are, after all, opinions about an issuer’s creditwortliiness at a particular moment 
in time — Standard &. Poor’s credit ratings have gained respect and authority throughout the 
investment community because they are widely understood to be based on independent, 
objective and credible analysis. Standard & Poor’s rates more than 99.2% of the debt 
obligations and preferred stock issues publicly traded in the United States, and our ratings are 
generally regarded as a global benchmark for assessing these issues. 

I want to say a few words about what a rating is and what it is not. When 
Standard & Poor’s issues a rating, we are offering our own opinion about a company’s 
medium- to long-term credit risk. Similarly, ratings on particular instruments, such as the 
notes related to the structured finance transactions that I will discuss in a few moments, reflect 
our opinion about the likelihood of default on those instruments. In determining all of our 
ratings, we try to take into account whatever relevant future events may be anticipated. 
Because events always occur which are unforeseeable or simply unknowable, we regularly 
review our analysis. 

Standard & Poor’s does not perform an audit of the issuer, does not guaranty 
an issuer’s payment on its debt, or provide insurance in case the issuer does not pay the debt. 

A Standard & Poor’s rating does not constitute a recommendation to purchase, sell, or hold a 
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particular security. Nor does a Standard & Poor’s rating speak to the suitability of an 
investment for particular investors. Rather, a rating reflects our opinion as of a specific date 
of the creditworthiness of a particular company or security based on our objective and 
independent analysis. Because ratings concerning creditworthiness are not investment advice 
or recommendations, they are fundamentally different from recommendations made by equity 
analysts as to whether investors should “Buy,” “Sell,” or “Hold” a security. Standard & 
Poor’s also does not issue credit ratings on an issuer’s common stock. 

When we provide a rating of “A,” “BBB” or “C,” we are encapsulating our 
opinion into a letter or series of letters, which may be accompanied by a plus or minus. Our 
credit ratings also generally include more information about the rationale for the rating and 
our outlook as to the long-term credit quality. Long-term credit ratings are divided into 
several categories ranging from “AAA,” reflecting the strongest credit quality, to “D,” 
reflecting default. Ratings from “AA” to “CCC” may be modified by the addition of a plus or 
minus sign to show relative standing within the major rating categories, although the 
categories themselves remain the prime component of the rating. Ratings in the “BBB” 
category or higher are considered by the market to be “investment grade,” a term first used by 
regulators to denote obligations eligible for investment by institutions such as banks, 
insurance companies, and savings and loan associations. The term has gained wide.spread use 
over time in the investment community. 
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In addition to issuing letter ratings, Standard & Poor’s also uses other well- 
known and understood indicators and signals to alert the marketplace to noteworthy aspects of 
our ratings, A rating, for example, can appear on “CreditWatch” signaling the strong 
possibility of a rating change. CreditWatch actions are normally taken in response to specific 
events or sudden changes in circumstances that have a high potential to affect 
creditworthiness. However, not all rating changes are necessarily preceded by a 
“CreditWatch” listing because circumstances may call for an immediate rating change. 
Additional informational tools useful to investors are Standard & Poor’s “Outlooks” which 
offer long-term (one-to-three-year) perspective on credit quality. Outlooks are assigned to all 
long-term issues. 

Standard & Poor’s Commitment to Objectivity 

Standard & Poor’s objectivity is a key component to die credibility of our 
ratings in die marketplace. In order to ensure maximum objectivity, fairness and in-depth 
analysis, ratings are assigned by a committee, not by any individual. Moreover, no portion of 
an analyst’s compensation is dependent on or connected with the performance of the 
companies that analyst rates or the amount of fees paid by that company to Standard & Poor’s. 
The record bears out Standard & Poor’s emphasis on objectivity and credibility. There is an 
exceptionally strong correlation, which has existed for decades, between the ratings initially 
assigned by Standard & Poor’s and the eventual default record: the higher the initial rating, 
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the lower the probability of default and vice versa. The information below shows cumulative 
default history over the past fifteen years of issuers rated by Standard & Poor's based upon the 
rating category they were initially assigned. This clearly demonstrates the very low 
probability of default of an issue initially rated in the “AAA” category (only 0.52% have 
defaulted in the past fifteen years) contrasted with the much greater possibility of default for 
an issuer initially receiving our lowest rating level of “CCC” (54.38% have defaulted in the 
past fifteen years); 


Rating Category Percentage of Defaults Initially Rated in the Category 


AAA 

AA 

A 

BBB 

BB 

B 

CCC 


0.52 

1.31 

2.32 
6.64 
19.52 
35.76 
54.38 


Our ratings opinions are based on public information provided by the issuer, 
audited financial information, and qualitative analysis of a company and its industry sector. 
We also may have access to certain confidential information of the issuer but only to the 
extent that the company’s management lives up to its obligation to provide complete, timely 
and reliable information. We use that information and rely upon it. We tell the issuers we 
rate that we rely upon them to provide complete, timely and reliable information — 
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information that includes, but is by no means limited to, the company’s financial information. 
As we told Enron (and, indeed, every other company Standard & Poor’s rates): “Standard & 
Poor’s relies on the issuer and its counsel, accountants, and other experts for the accuracy and 
completeness of the information submitted in connection with the rating process.” 

As mentioned earlier, we are not auditors, we do not audit the auditors of the 
companies tliat we rate or repeat the auditors’ accounting work, and we have no subpoena 
power to obtain information that a company is unwilling to provide. We expressly rely on the 
companies we rate not only for current and timely information at the time of the initial rating 
but on an ongoing basis for the proper conduct of surveillance of the company’s 
creditworthiness. This ongoing obligation includes providing on a timely basis all material 
changes to information the company has previously provided to Standard & Poor’s. Indeed, 
our entire business as well as the United States financial system is based on the principle of 
full and fair disclosure. 

Standard & Poor’s Rating of Enron Corporation 

With regard to Enron Corporation, from December 1995 until November 1, 
2001, Standard & Poor’s rating of Enron was BBB+, which we define as adequate ability to 
repay debt, but subject to worsening economic conditions. This was by no means the greatest 
vote of confidence a Standard & Poor’s rating can bestow. It placed Enron at the lower levels 




of investment grade ratings and was well below what Enron repeatedly — and 
unsuccessfully — sought from Standard & Poor’s. It was also well below how Enron was 
often treated when it borrowed money from the market. 1 

Standard & Poor’s rating of Enron in the BBB category was calculated and 
monitored on an ongoing basis through a thorough analysis of, among other materials, Enron’s 
reported and audited financial statements including, in particular, its cash flow, debt burden, 
and other key financial metrics relevant to our opinion concerning Enron’s creditworthiness. 
Standard & Poor’s also employed a capital adequacy and liquidity review as Enron’s 
businesses focused more on energy trading and marketing. Standard & Poor’s also took into 
account Enron’s emphatic and repeated representations, both publicly and to Standard & 
Poor’s, about its strong corporate commitment to maintain its creditworthiness. Over the 
years, Enron made such representations during personal visits to our offices by the company’s 
CFO’s (including Mr. Andrew Fastow) and, in at least one instance, an October 2001 personal 
telephone call to me from its Chairman, Mr. Kenneth Lay, who explicitly stated that 
maintaining Enron’s creditworthiness was a top corporate priority. 


1 


Enron often borrowed from banks, investors, pension funds, etc. at lower interest rates 
than those usually charged to companies rated BBB+. 
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As I have said, at the heart of the process which leads to a rating being issued 
by Standard & Poor’s is an unambiguous understanding between the company seeking the 
rating and Standard & Poor’s itself: The company is obliged to furnish complete, timely and 
reliable infonnation to Standard & Poor’s on an ongoing basis and we, in turn, use that and 
otlier information to assess the creditworthiness of the company and then offer our opinion as 
to that creditworthiness in the form of a rating. It now appeal’s that with respect to several 
materia! items, Enron did not keep its part of this well understood bargain. 

As has been well-publicized, Enron hid from public view the true nature of 
many of its dealings with its off-balance sheet partnerships and thus its true financial picture. 
This concealment extended to Standard & Poor’s as well. More particularly, on February 1, 
2002, The Special Investigative Committee of the Board of Directors of Enron Corp., chaired 
by William C. Powers, Jr., issued its report regarding Enron’s deceptive practices and 
concealment related to certain off-balance sheet partnerships and special purpose entities 
(“SPEs”). The Powers Report focused on four entities: Chewco, LJMl, LJM2, and the Raptor 
entities. None of these was adequately described in any of the company’s publicly reported 
financial statements, if at all.^ Nor did Enron provide information — complete or 


As the Powers Report observes, Enron’s financial statements did mention the 
existence of some of these partnerships. “However, these disclosures were obtuse, did 


Footnote continued on next page. 
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otherwise — about their nature to Standard & Poor’s separately. In fact, in a series of 
presentations, Enron failed to mention these entities despite explicitly assuring us that it was 
providing a “kitchen sink” analysis of its affiliated off-balance sheet entities. We have 
previously provided the Subcommittee’s staff with copies of two of these presentations. 

In addition to the direct misrepresentations made to the marketplace and 
Standard & Poor’s by Enron’s management, other entities apparently played a role in 
misleading investors about Enron’s true financial situation. Earlier this montli, this 
Subcommittee published its report entitled, “The Role of the Board of Directors in Enron’s 
Collapse,” in which the Subcommittee concluded that there was a fiduciary failure by Enron’s 
Board in allowing, among other things, the company to engage in “high risk accounting, 
inappropriate conflict of interest transactions, extensive undisclosed off the books activities, 
and excessive executive compensation.” (July 8, 2002 Report at 3). Similarly, numerous press 
reports, as well as the Powers Report, have concluded that Enron’s accountants, Arthur 
Andersen, bore significant culpability for Enron’s troublesome practices and inadequate 
disclosures. 


Footnote continued from previous page. 

not communicate the essence of the transactions completely or clearly, and failed to 
convey the substance of what was going on between Enron and the partnerships.” 


Footnote continued on next page. 
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Enron’s Use of Prepaid Forward Transactions and Swap Transactions 

It now appears, based upon press reports and other sources of information, that 
Enron may have also incurred approximately $4 billion in debt-like obligations structured as 
prepaid forward transactions and swap transactions. Our contemporaneous imderstanding of 
these types of transactions was that, in the years leading up to its bankruptcy, Enron was 
engaged in prepaid forward transactions to actively manage its trading and marketing 
positions and cash flow. Based upon discussions with Enron, we understood these 
transactions to be pait of Enron’s Price Risk Management (“PRM”) account. Moreover, 
according to these discussions, Enron’s PRM accounts were by and large in balance, lending 
support to our assessment that these transactions were indeed being executed in accordance 
with Enron’s stated purpose. 

In determining how to treat forward prepaid transactions for puiposes of 
ratings analysis. Standard & Poor’s looks at a variety of factors and performs both quantitative 
and qualitative evaluations. For example, funds from a set of prepaid transactions may be 
treated as operational cash flow if it appears that the issuer, as part of a stated pre-defmed 

Footnote continued from previous page. 

(Powers Report at 17). See also Powers Report at 200-03. 
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strategy, is engaging in such transactions so as to smooth out cash flow or earnings and that 
the transactions can and likely will occur on a regular and consistent basis. Such treatment 
would also require a demonstration by the issuer of the resources necessary to deliver on the 
forward prepaid contracts in an on-going manner. On the other hand, if our analysis reveals 
that these transactions are more of a singular nature aimed at raising funds for the issuer in 
lieu of or in addition to other financing, then we will often factor the amounts in as alternative 
financing and adjust our analysis accordingly. While Enron did not provide specific details 
about particular transactions, it did provide us with a general understanding of its use of such 
prepaid transactions and other monetizations. This information, coupled with our analysis, led 
us to conclude that Enron was utilizing such transactions on a consistent basis for strategic 
reasons. Accordingly, we considered the funds from these transactions to be more akin to 
operational cash flow. 

Enron did not, despite our repeated requests for complete, timely and reliable 
information, disclose any information revealing a link between the prepaid forward 
transactions and the swap transactions. Similarly, Enron provided no indication that these 
transactions were in any way related to any of the Yosemite or Credit Linked Notes 
transactions despite an explicit inquiry by Standard & Poor’s regarding the effect, if any, of 
these structured finance transactions on Enron’s financial situation. While our knowledge 
about the full nature of these transactions and/or any links between them is still limited, any 
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lack of disclosure by Enron of their material aspects would have been yet another flagrant 
violation of Enron’s duty and responsibility to provide Standard & Poor’s with complete, 
timely and reliable financial information. 

If such links did, in fact, exist and Enron’s use of prepaid forward transactions 
and swap transactions were, in reality, an alternate form of financing giving rise to debt-like 
obligations, such information would have likely had a material impact on our ratings analysis 
of Enron. While in hindsight, and without full information, it is difficult to assess the degree 
of that impact, the effect on Enron’s rating of approximately $4 billion in additional debt-like 
obligations would have, in all likelihood, significantly altered Standard & Poor’s analysis of 
Enron’s creditworthiness. 

The revelation of the debt-like nature of these transactions would also have had 
a substantial effect on our qualitative analysis of Enron’s creditworthiness. The very 
foundation of Standard & Poor’s opinion on Enron’s credit quality over the years leading up 
to its bankruptcy rested on the previously high regard that our analysts had for the company’s 
risk management oversight and controls. The revelation that Enron may have been 
significantly more leveraged than previously represented to us and was possibly far more lax 
about its risk management controls than it led us to believe would have directly undemained 
this fundamental predicate of our ratings analysis. 



295 


- 14 - 

Moreover, had they been revealed, any clandestine dealings and obfuscatory 
disclosure practices conducted by Enron’s management would necessarily have cast long 
shadows on the validity of Enron’s credibility in general and its financial reporting in 
particular. While it is difficult to say with certainty all the steps we would have taken had we 
known this potentially material information. Standard & Poor’s does have a policy of not 
issuing ratings at all or withdrawing ratings when we conclude that we do not have enough 
information to form a clear and accurate opinion of the issuer’s creditworthiness. The recent 
revelations about Enron certainly indicate that Enron materially failed to provide Standard & 
Poor’s with the information necessary to form a true and accurate rating opinion. 

It is worth noting as well that on no occasion did we advise, consult or suggest 
to Enron that it should employ these prepaid forward transactions and/or swap transactions, or 
any other means, to increase cash flow. As discussed above, the credibility of Standard & 
Poor’s ratings in the marketplace is dependent on our ability to maintain objectivity. 
Therefore, Standard & Poor’s does not advise or consult with any issuer as to how the issuer 
should conduct Its business or present its financial information, and we certainly did not do so 


with Enron. 
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The Yosemite and Credit Linked Notes Trusts 

The Subcommittee’s Chairman, Senator Levin, has also requested information 
regarding our understanding of the structure and operations of the Yosemite and Credit Linked 
Notes trusts. Between November 1999 and May 2001, Standard & Poor’s rated notes issued 
by the following Enron-related trusts: Yosemite Securities Trust I (November 1999), 

Yosemite Securities Co. Ltd. (February 2000), Enron Credit Linked Notes Trust (August 
2000), Enron Credit Linked Notes Trust II (May 2001), Enron Euro Credit Linked Notes Trust 
(May 2001), and Enron Sterling Credit Linked Notes Trust (May 2001). 

Each of these trusts possessed a standard credit linked notes structure in which 
the credit risk of a particular entity (the “Reference Entity”), which in these trusts was Enron, 
is transferred to the purchasers of notes issued by the trusts. In such transactions, a 
counterparty seeks to purchase protection against the default of a particular issuer. This 
protection can be most simply thought of as default insurance. This type of credit derivative is 
also most commonly thought of as a default or credit put option in which the holder of the put 
option holds the right to transfer obligations of the Reference Entity to the credit derivative 
protection seller in exchange for either money or other value. These transactions, like many 
other structured finance transactions, have been employed with frequency and with 
demonstrable utility over recent years. They provide sophisticated solutions to frequently 
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complex financial challenges and they have often provided significant benefit to the 
marketplace. 

More specifically, in the first Yosemite transaction, for example, the protection 
buyer was Citibank. The protection bought was insurance against the possibility of a default 
by Enron and certain losses that might arise from such a default to Citibank. By entering into 
a credit default swap and thus purchasing a default put option, Citibank was able to hedge 
itself because the protection seller (the trust) was obligated to pay monies or transfer value to 
Citibank upon Enron’s default. 

The protection seller, which in the first Yosemite transaction was named 
Yosemite Securities Trust I, collects a fixed periodic payment, akin to an insurance premium 
from Citibank, as compensation for the possibility that it will have to perform, he., send 
money to Citibank, if the named Reference Entity, in this instance Enron, defaults. The 
protection seller obtains the funds needed to perform on such an obligation by selling notes 
and certificates to qualified institutional buyers. Thus, for example, when Yosemite Securities 
Trust I issued $750 million of rated notes, it received, as cash, that same amount of money to 
invest in eligible investments and to satisfy its obligations to Citibank in the event of an Enron 
default. In order to meet Standard & Poor’s criteria, the investments made by the trust must 
qualify as eligible investments, which in the case of Yosemite I meant they had various 
maturity and credit restrictions. The most material of these credit restiictions limited eligible 
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investments to one of the following: securities rated AA- or higher or “Enron Investments.” 
Enron Investments are obligations or participations supported, in whole or in part, directly or 
indirectly by Enron itself. 

Our ratings analysis on the notes issued by these trusts requires us only to focus 
on the structure of the transactions and whether the default risk of the trusts’ notes was a 
genuine pass through of the default risk of Enron. That analysis did not and does not include 
review of the day-to-day operations of the trusts after the closing of the transactions. As with 
all such transactions, it was and is the trustees’ responsibility to ensure that the proceeds of the 
notes were invested in accordance with the terms of the indentures and that all of the trusts’ 
operating requirements were met. Standard & Poor’s is not a party to the transactions and, as 
such, does not interact with the trustees beyond being notified of credit events or material 
action being taken by the trustees that could affect our ratings. We also may interact with the 
trustees when we take ratings actions on the trusts. 

I have included with this testimony a published research report from October 9, 
2000 entitled, “New Issue: Enron Credit Linked Notes Trust.” This report further explains our 
understanding and ratings analysis of these trusts. 
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Current Acconnting Trends and Possible Changes Towards Greater Corporate 
Transparency 

Clearly the collapse of Enron has been a terrible tragedy for its employees, 
shareholders, investors and business partners. Enron’s demise, along with other recently 
revealed corporate accounting problems, has also damaged the public’s confidence in the 
marketplace and economy as a whole. It has caused many to question the effectiveness of 
several long-standing and effective components of America’s capital markets, most of which 
have functioned effectively for decades. At Standard & Poor’s, we feel it is vital that these 
events be viewed as an opportunity to consider improvements that can be made to the system, 
weighing such improvements against the enormous benefits witnessed as the capital markets 
have grown in size and scope. 

Because our ratings ultimately depend upon information provided by the issuer. 
Standard & Poor’s has been a long-time champion of complete, timely and reliable disclosure 
of financial information and the best means of corporate governance. Standard & Poor’s has 
supported, and will continue to support, any regulatory efforts aimed at enhancing these goals. 
The lessons from recent events, including the collapse of Enron, only underscore the need for 
such increased corporate transparency. 
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To that end, while we applaud the recent proposals and recommendations made 
by the Securities and Exchange Commission, Standard & Poor’s has already stated publicly 
our belief that such proposals are only a partial solution as they still leave wide room for 
interpretation by companies and their accountants about whether certain items qualify for 
additional disclosure. Included with this statement are two articles published earlier this 
month on our website (www.standardandpoors.com) which address these topics. These 
articles, respectively, are entitled “ Accounting Abuses and Proposed Countermeasures” 

(dated July 2, 2002) and “Enhancing Financial Transparency: The View from Standard & 
Poor’s” (dated July 2, 2002). These articles focus on the various proposals and practices in 
light of Standard & Poor’s ratings practices. We are also currently in the process of reviewing 
current accounting and regulatory requirements with an eye towards making specific 
recommendations for improvements aimed at fostering greater corporate transparency and 
restoring public confidence in the markets. 


Thank you. 
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S Transaction Summary 

Collateral: Trust investmente, a swap agreement between Enron C.'edit Linked Notes Trust and 
CiLlbank N.A.. and all swap payments received, including obligations of Enron Corp. 

Interest payments; Feb. 15 and Aug. 15 each year, beginning Feb. 15, 2001- 

Prindpsl payment On the maturity date of the notes, Aug. 15, 2005. 

Swap counterparty: Citibank NI.A. New York. NY. 

Arranger; Salomon Smith Bamey Inc. 

Depositen CftibankN.A. New York, NY. 

Coliateral agent: U,5. Trust Co. of New York. 

Securities mtsrmediary; U.S. Tmst Co. of New York. 

indenture trustee: U.S. Trust Co. erf New York. 

Trustee: Wilmington Trust Co. 

E Rationale 

The rating assigned to the 8.00% Enron credit i'nked notes issued by Enron Credit Linked Notes Trust 
reflects a weak link approach based on the ratings of the ImsI investirienta f AA-'), Enron Coi-p. (Enron) 
and the swap counterparty, CiHl^rtk N.A. ('AA-'). 

M Transaction Overview 

Enron Credit Linked Notes Trust, a Delaware statetory business trust, h^ issued notes snd certificates. 
The initial principal amount of the notes and certificates ere $500 million and ^0 million, respectively. 
The certificates represent the beneficial ownership int^este of the trust, and the certificate holders are 
subordifste in payment rights to the noteholders. The irust will use the proceeds fnom tee sde of the 
notes and certificates to purcfiase trust investments that mature no iater than the matuiityf date cf the 
notes. 


The assets of the rust primarily consist of trust investments (rated at (east 'AA-‘ by standard & Poor's), 
rights under a swap agreement with Citibank N.A., and obligations of Enron delivered by the swap 
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counterpaly to the trust as a result of certain Enron credit events. A swap will be relied on to provide 
interest payments oh the notes that are due semiannually each Feb. 15 and Aug. 15. Principal on the 
notes wMi be repaid at maturity from principal proceeds received from the trust investments. 


M Desciiptlon of the Swap Agreement 

A swap agreement documented by an International Swaps and Derivatives Association master 
agreement and related schscule and confirmation has been entered into between the trust and Citibank 
NJ^., as swap counterparty (see chert). The swap is also linked to the credit performance Of Enron. 

In the absence of any event leading to an early termination of the swap, the counterparty will 
make payments to the trust on each Feb. iSand Aug. 15 In an amount sufficient to pay interest 
payments due to the noteholders, and the trust will transfer to the swap counterparty all proceeds from 
the trust investments on the business day after receipt. 


Enron Oedft linked Itoles Tryst Structure 


'Gerllflc^iss;'.; 


.u 


•EaueJdGredi' 
. Lifiiuid-i^ctes ■ 
• IVust 


No!6 ireterestania 
certificate yield 


lnt«rest on trust 
invegtriieRts 


: Trust jiiyastmeida 


S Early Termination of the Swap 

Certain events may csuse either a fuii or partial termination of the swap. The swap may be terminated 
by me trust or by the swap counterparty upon the occurrence of events of default or termination events 
specified in the swap agreement. The swap counterparty may terminate the swap if Enron voluntariiy 
flies tor bgffikruptcy under the U.S. Bankruptoy Code or is involuntarily fibd into bankruptcy (an Enron 
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bankruptcy). 

The swep counterpart may also terminate the swap In whole or in part after Enron fails to make 
payments on senior obligations of at least $2o million, which rank at (east equal to Ciaifns against Enron 
for senior unsecured indebtedness for borrowed money in terms of priority of payment, coupled with 
publfdy available information (an Er^oh failure to pay). 

In addition, the swap counterparty has the option of terminating the swap in whole or in part at any time 
and for any reason by delivering a swap early termination notice to the tmst specifying Hie notional 
amount by which the sw^ wll! be reduced, the specific trust investments to be sold, and the settlement 
date. 

9 Payments Upon an Enron Bankruptcy 

Upon an Enron bankruptcy, the outstending prinoipai and unpaid interest on the notes will bs due and 
payable Immediatdy- Despite the automatic acceleration of the notes, the trust may not take any action 
with respect to the trust collateral until the day after the right Of the swap counterparty to settle the swap 
has expired. Payments on the notes will be made from the trust assete, whieh consist of Enron 
obligations as ‘,i^il as any rerraining trust investments. 

If a banla-uptcy of Enron occurs, the swap counterparty or the trust .nay notify esch other of the 
bankruptcy, and the swap counteroarty has 80 days to inform the trust of its intention to terminate the 
swap. On the settlement date, lb® sv^p counterparty vwli ceiiv^ to the tnjst senior obligations of Enron 
tfiat rank at least equal to claims agsinst Enron for senior unsecured indebtedness for borrowed money 
in terms of priority of payment (En-on obligations) with a prinoipai balance equal to the notional amount 
of the swap. The trust will deliver to the s-wap counterparty trust investments with s principal amount 
equal to the amount of Enron obligations delivered by the swap counterparty, plus, on the initial 
settlement date, the base amount of the certificates (initially $50 million}. 

M Payments Upon an Enron Failure to Pay 

After an Enron failure to pay, noteholder will be paid, to the extent of available funds, from trust assefe 
consfetir^ of Enron obligations, any remaining trust investmente, as wall as any swap payments from 
the swap counterparty, if the trust has insufficient funds to make fuf. and timely payments to th® 
noteholders, then st the written direction of hGidere of at i&ast 25% of th® outstanding principal amount 
of the notes, the indenture trustee w3l dei^are the outetanding prindpal and accrued intei^st on the 
outstanding notes to be due and payable immediately, 

if an Enron failure to pay determined by means of pubiiciy available information has occurred, the swap 
counterparty may notify the trtist of ite intention to terminate tie swap in whole cs- in part- In the case of 
a partial terminstian of the svrap, the swat counte.-party will deliver to the trust a principal amcuit of 
Enron obllgaticns (comesponding to the reduction Of the notional amount of the swap) that mature no 
later than the business dsy before the maiunty date of the notes, in exchange for trust investments 
plus, on the iniiial settlement date, the base amount of the certificates. The swap counterparty will 
continue to make interest payments to th^a truil osssd or the prinGipal amount of trust investments 
remaining and the trust will pay the swap counisirparty all rscoipts frcm the remaining tnjst investments. 
In adcSticn, on esch intor^t payment date, based on toe priixipal amount of Enron obligations 
delivered to the trust, if interest payments due on the notes exceed actual interest received from such 
Enron obligations, the swap counterparty will pay the amount of any interest shortfall to the trust 
Alternately, if on an interest payment date, interest payments received by the toist on toe Enron 
obligations exceed the amount needed to pay noteiiolder interest the trust will pay any excess interest 
to the swap counterparty. 

a Payments Upon & Swap Early Termination Motfce 


The aggregate amount of the autstandino notes wiil be racteemsd on the redemption date, which is the 
same date as the settlsrnert date. The redemption price wll! be an amount equal to toe greater of 
principal plus accrued interest on the notes and toe present value of the remaining scheduled payments 
of principal end interest on the principsl amount of the notes discounted to the redemption date 
semiannually at the applicable treason? yield. plu-S 0.30%. 
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if the swap counterparty delivers a swap early termination notice to the tmst, the bustee acting on 
tsehaif d tnjst will csidulate and notifsr both the indenture trustee and the swap counterparty of the 
principal amount of notes to be redeemed and the redemption price due to the noteholders. On the 
settlement date, the swap counterparty will pay the trust the redemption pric« of the hotse and the t\i5t 
wii! pay the proceeds receive from the sale of trust investments to the swap counterparty. 

M Legal Review 

Enron Credit Linked Notes Trust is a trust that conforms to Standard & Pooris criteria for special- 
purpose, bankruptcy-remote entitles. Standard & Poo^-'s has received various legal opinions frewn 
counsel of the parties to this tranractlon. These opinions, based on reasoned analysts and 
assumptions, provide comfort that, among other things, each party is authorized to enter into th® 
contracts and agreements being executed, and the transacLion documents are legal, valid, and binding 
obligations of the signatories enforceabife according to their terms- 
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The epidemic of accounting abuses by U.S. corporations has severely undermined analysts' and investors' 
confidence in the veracity Of financial reports. Numercus companies have been found to have significantly 
overstated their revenues, earnings, cash flow, or assets, or to have understated their liabilities. Lax 
cx>rporate boards and outside auditors have evidently helped give rise to this phenomenon. Certain out-of- 
date accounting standards, gaps in the standards, or even the complexity' of standards have also played a 
role, as has the intense pressure on managements to "make the numbers" and meet Wall Street's growth 
and earnings expsctetions. 

Responding to the current crisis, the U.S. Securities and Exchange Commission (SEC) and the Financial 
Accounting Standards Board (FASB) are now pursuing various initiatives to restore confidence m financial 
reporting and disclosure. Standard S Poor’s expects that much of the resulting information will benefit its 
analytic process and surveillance. The current initiatives, however, are iikeiy to provide only a partial 
solution, and heightened attention to accounting-related m«tters-and skepticism by anal^ts-will continue 
to be appropriate. 

M Accounting Abuses 

The greatest concentmtion of abuses has been in revenue reporting. Such improprieties have 
accounted for the dominant share of the restatements mandated by the SEC in the past few years. 
Notable recent examples include the following; 

• Some energy marfrefers have admitted to engaging in phantom, or "round trip,” trades in 
eiectricity contracts. These ere essentially bacK-to-back swaps with no business purpose except 
to artificially bolste’ apparent trading volume and revenue. 

• Siniiarly, in the telecom sector. Global Crossing Ltd. and Qwest Communications Internatiorai 
Inc. ere reportedly beln^ investigated by the SEC for Uack-to-back swaps of fiber-optic capacl^. 

• In the pharmaceuticals sector, Allergan Inc. and Elan Corp. PLC have entered Into transactions 
in which they formed joint ventures (JV) vrith third parties, made cash investments into the JV 
entity, but then got back some or all of the cash in the form of fees for performing R&C, these 
fees having been reported as revenue, 

• M^ufacturers of telecom equipment such as Lucent Technologies Inc. have made highly 
aggressive use of vendor financing in which, on sales to financiaiiy shaky buyers, profits are 
reported up front, with the financing being provided by the seller. Lucenfs vendor notes 
fsoeivabies reached S8.4 billion at year-end 1999. Among its biggest vendor-financing deals was 
a $2 billion, five-year pact signed in 1 S98 with Winstar Communications Inc.: Wrnster filed for 
bankruptcy in 2Q01. 

Also, conpanies have intxeasingiy made use of iai^e, one-time, "big bath" restructuring charges or 
have regularly booked smaHer restructuring charges— hoping these would be disregarded by analyse 
and investofs-to accderate the recognition of operating expenses with the objective of bolstering 
subsequent reported earnings. Among the many companies that Forbes magazine has termed "serial 
chargers" are Allied Waste Industries Ino., Cisco Systems Inc., Compaq Computer Corp., E.l. DuPont 
de Nemours & Co., Fortune Brands fnc.. Tenet Heslthoaf^ Corp., and Waste Management Inc. 

Moreover, notwithstanding the generally poor pension investment portfolio returns of the past two 
y^irs, rrxst companies have dung to seemingly aggressive long-range-return assumptions (i.e„ 9.5% 
to 10.0% per year), enabling soma of them to continue reporting material non-cash pension credits. For 
certain companies, jnduding Ethyl Corp., United States Stee! Corp., Weirton Steel Corp., Verizon 
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Communications Inc, GanCorp inc., Northrop Grumman Corp.. and Alleghany Technologies Inc, 
pension credits represent a substantial portion of their total reported earnings. 

Although the statement of cash flows is much less susceptible to accounting manipulations than the 
income statement, recent developments have shown that it is far from sacrosanct. Thus, WorldCom inc. 
has just admitted that it improperly reported $3.8 billion of expenses as capital expenditures within the 
f^stflve quarter, yif reby Poi$tering reported net cash flow fix>m operating activities. 

Along wilh the ii^nd of ovsi^tating their fnancra! performanco, some companies have seemingly put 
renew'ed errphasis on innovative mearis of concealing debt: 

• Companies-induding Enron Corp.--have employed share trusts in which assets are "sold" to 
ofi-baiance-sheet, special-purpose entities (SPEs). but in which the transaction’s funding is 
supported by the seller In some manner such that the se.ler effectively retains the economic risks 
associated wth the assets. 

• Companies reportedly have entered into prepaid transactions under which they receive payment 
up front from a financial OOuniprpsrtyforfuturedsiivsfy/of some commodity and reporting the 
transaction as deferred revenue rather than debt, even though interest expense is imputed in the 
terms of the transaction. There is no Intent to rr;ake physical deli^^ries to satisfy the commitment; 
raiher, the goods are ultimately sold back to the soiie^- 

• Companies have entered Into synthetic iea^s, which are structured to qualify as operating 
lease-s for financial reporting purposes, and finance leases for taxation purposes. Analytically, 
they are viewed by StendarcJ & Poor’s as a debt equivalent, just as arg conventional cp^ating 
leases. The insidious aspect is thsi they are not just off-balance-sheet, hut ar© largely "cff- 
footnole**; Because the initial term of the lease is kept artificially short (for tax purjXJS©), and In 
some cases the lease is nominally cancelaWe, the disclosed minimum future lease ccmmltmenta 
underststB the extent cf the Iff J9 economic liabi'ity. 

• Finally, companies have entered into borrowing, derivatives, and operating agreements that 
induce credit triggera-such as rating triggers, financial covenants, or materiel-adverse-change 
clauses-which tan greatly magnify {h§ pgnsequerices of erosion in credit quality, but which have 
ofterr been poorly disclosed (see "Identifying Ratings Triggers and Other Contingent Calls on 
Uquiclty, Part 2," published on May 15, 2002). 

p Countermeasures by the Rule Setters 

In recent months, the SEC has greatiy incraased t.'^e number of invacligations (formal and in'ormal) it is 
pursuing -egardirtS scecunting-rslated mattery. This has led to a large number of restatements by 
companies and, in sevei’al high-prcfils cases, the levying offinss. 

The SEC has taken some steps that could lead to enhanced disclosures. Of these. Standard & Poor’s 
views the following SEC proposals as particufariy iTomisir.g from an analytic perspective: 

• A rule that would require companies to make disclosures about critical accounting policies and 
the effect or reported financial performance if the company were to assume that certain key 
esiimates were changed; 

• Acceiera:ed and more comprehensive disclosure of insider company equity transactions, plus 
"loans of money to a director or executive officer made or guaranteed by the company or an 
afftiate of the company.” Presumably, sucfi a requirement would have revealed the abuses at 
Ajcfelphia Communications Corp., wheire the founder and controlling owner, and members of hs 
family, borrowed under a credit facility shar^ with-ara guaranteed by-the company, using the 
proceeds in part tc acquire shares of the company. 

• Companies accelerate filing their quarteriy and annual reports; 1 0K's would have to be filed 
within 60 days of the end of the fiscai year, rathar than the cur.rent 90 days, and i would 
have to be filed within 30 days of the end of the quarter, rather than the current 45 days. The 
on'y downside could be the increased potensiai for errofs as tximpanies rush to meet the tighter 
deadlines; and 

• Expansion of the list of evenis that '©quire a company to file an SK, and an acceleratton of the 
deadline-tc two business days from fve to ' 5 days -for filing such a report. 
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Separately, the SEC hae oferad as guidance, in "?.'1anaQem6nfs Discussion and Analysis of FinarKial 
Condition and Results of Operation" section of thefinancial statement, that companies cons'der 
Indudinge 


• Provisions in financial guarantees or comm^ments, debt or lease agreements, or other 
arrangements that could trigger a requirement for an early payment, additional collateral support, 
changss in terms, accsferation of maturity, or the creation of or an addltiORai financlai obligation. 
Such provisions could include adveraS charges in the registrant's credit rating, finandal ratios, 
earnings, cash flows, or stock price, or charges in the value of underiylng, linked, or indexed 
assets; 

• Circumstances that could affect the registrants abi-ity to cx>r.tinue to engage In transactions that 
hgve been integral to historical operations or ere IT-ianciaiiy or operationally essential, or that 
could render that activity commercially impracticable, such as the inability to maintain a specffred 
investment^rade credit rating, level of earnings or earnings per share, financial ratios, or 
coilater^l. 

The SEC also stated that companies sheuid copsldsr the r.eed to "prouida disclosures concerning 
transactions, arrangements, and othar relaiionsnips with un-ucnsoliaated, structured-finance or special- 
purpose entitles cr with other persons tfiat am; reasonably hksiy to materially liquidity cr the 
availability requirements for capital resources." 

Such disclosure could significantly snharice Standard & Poor's ability to maintain surveillance of credit 
triggers, but the SEC has instriJCted companies to consider disclosing only oiroumstanoes "that could 
materially affect liquidity if such circumstances are reasonably likely lo occur." This, of course, is subject 
to interpretation. 

Tha FASB. too. has launched a number of inittelives to address shoilcomings in financial reporting. 
Btoadly, these initiatives are also vreicomed by Staidard & Poor’s. iVlosl notabiy, the FASB is 
developing an "Exposure Draft" that would provide iroles for determining when an entity (termed the 
■'primary beneficiary'') should consQiidate an SP£ that functiens to support the activities of the primary 
beneffdary. With this initiative, the FASB's aim Is to require rhe (tonsoiidationof SPEs that "lack 
sufficient indapendent economic substanixi.'' “he FASB is cSsariy targotir^ the type of abusive 
schemes employed by Enron. 

Navertheiess, preliminary Indicstlons are that the FASB is seeking to require cortsolldaHon of a number 
of types of "plain vanilla" securitizations, including collateralized debt obligations and multis&ler 
cornmireial-paper condulte. On one h3nd. tni.3 could be seer. -3S a non-event from s ratings 
perspective: Analytica.ly, most securitiSfcd ssseis a^d relsiso debt are added back to the balance sheet 
anyway because the corpr^ate sponsor typically remains in a first-loss position and given the concerns 
regarding moral recourse, i.e., the reality that companies they must bail out a troubled securitization 
although there is no legal requiremant for them to do so. "Subsiance, Not Form, of Securitizations 
Drives Standard & Poor's Leverage AnsLcls," pubiished cr April 12, 2CC2.) 

On the other hand, Standard & Poor's would need to be alert to the potential practical ramifications of 
such accounting changes. For example, some companies might be in violation of financial cov^ants 
upon the consolidation of securitizations. Mcroover, there is the risk of a chili being sent through 
segments of the 2sset453cKed securities msirket on which r-c'irun conpanies sre highly dependent. 

in addition, the FASB has issued an exposure, drart of a proposed ibterpretatfon of guarantees 
("Guarantor's Acobunting and Disclosure .^^quiremants fc,' Guorsmees, Including indirect Guarantees 
of Indebtedness of Others." May 2002). 'tTifs exposure draft esscntritiiy reiterates existing rules* 
compliance with which has been lax, requiring uie guarar.vor ic make ihe following disclosures, "...even 
if It is probable that the guarantor smW not need to make any payments under the guaranty": 

• The nature of the guarantee, including how the gusrars tee arose and the ev^ts or 
circumstances that would, under the guarantee, require the guarantor to perform; 

• The maximum potential amount of lOss unds'the guerantee; and 

• The nature of any recourse provision? or col ateral that would enable the guarantor to recover 
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amoonis paid under tho gmrsntee. 

The FA$8 is also urtoertaking an ambitious project that would consist of a comprehensive review of 
standards governing revenue recognition. Given its sweeping natu'e. Such a project could tske several 
years to complete. 


S Standard & Poor's Responds 

in the wake of recent dev^opmenis, Standard & Poofs, in its credit review process, is placing 
significantly heightened emphasis on the assessmant of accounting quality and information risk 
Standanj & Poor’s also plans to Incorporate expanded commentary Oh accounting-rsistsd fsefers into 
Its indust'y- and company-specific research reports. 

In addition. Standard & Poor’s intandstatsKe s more active role In commenting on proposed changes 
in accounting standards and financial disclosure r^ulaticns. Last month, Standa«t & Poor’s caied for 
more discipline and standardization in the reporting of core earnings (see "Standard & Poor’s to 
Change System for E'/aluating Corporate Earnings,” published on May 14, 2002, and "Core Earnings 
and Ratings Analysis," published on June 4, 2002). 

Moreover, to be fully responsive to market nescs, Standard &. Poor's intends to hold regular discussions 
wiin key constituents io consid^ ways in which its debt-rating policies and research could enhance 
investor recognition and understanriing of accounting quality. To this end, Standard & Poor's sponsored 
an accounting forum on june 17 and plans to sporsor other such programs. 
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They are being published on RatingsDirect as part of a series of articles on transparency.) 

Thank you. and good morning. I am honored to be here, 

This is s welcome opportunity to discuss with some afthe best and brightest in the financial and reguiaioiy 
worlds what needs to be done to enhance financial transparency. Ttie capital markets depend on the 
Gonfidsnee of mvestors. which in turn depends on tru&iful, timely and thoraugh public disclosure of a 
compar iy’s finances. Rnancial to^r^pareTicy Is indeed the iinchpin of our whole system, and I applaud die 
FDiC for convenir® fiis gathering. 

Standaid & Poor's has always championed transparency. Indeed, our credit and equity opinions depend 
upon it. I’d therelbre like to give you a serose of how Standard & Poor ’s broadly serves transparency, and 
how through more specific initiatives, we are taking action to enhance it. 

WeVe all witnessed the growing complexity and globalisation of the financiai markets over the past 
decade. New financing techniques have also grown in complexity. WeVe seen more ^gresslve debt 
leveraging, more ufl-baiancs-sheet financirrg. more internsliona! transaclions. Oiven toe dilfleuity of 
understanding a corporation ‘s true underlying financial pictui^. Investors and In some cases, seojrity 
analysts, have been mcreasingly drawn to shorter^erm perfonnsnee— and compaTves have come under 
pressure to manage these expectations. 

Few would dispute that there have been numerous benefits—and beneficiaries— from these structural 
changes- But few also doubt that this very complexity has had its dark side, it has become difficult for all 
but the most sophisticated to understand how some businesses actually operate. At the samo time, it Its® 
made it easier for some businesses to appear transparent while actually hiding, or at least shading, their 
financial reality. Aggressive accounting techniquas have become almost standard in some parts of 
corporate AmerifS. ^/teny— psjhap$ most— -of toese techniques may be within the letta* of the law, but it 
seems that too many of them probably skirt if not violate the spirit of full disciosure. 

Whiie creditworthin^B is not generalfy driven by accoufting. credifervorthiness is obviously afrectsd by 
accounting abuse, as— st the v©7 least— it erodes confidence in management. 

Everyone agrees our system needs fixing. And right now. corporate America's commitment to high ethical 
standards is under intense scrutiny. 

At Standard & Poor's, we believe that fundamental analysis and the role that rating agencies play has 
grown even more critical in the csjrrent environment. 


The SEC, Congress, PASS ^d others ha'^ propo^d steps to enhance and accelerate disdosure. 
Standard S Peer’s is clearly in favor of sr^couraging stricter sccounting standards, more disclosure, and 
more compliance. 

Mandating public disdosum Is of course the realm of regulation and !sw. We rely on the regulatore as the 
primary source of market discipilnc ard ws rsiy oh them to ensure its adequacy. We also ^knowledge the 
Vito! role toat industry croups such as the FASB, SIA and others can play in ensuring the integrity of the 
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marketplace. 

The system v\forKs when you have disdosure and when you have ind^endent analysis of it. Standard & 
Poor's is an integr^ part of that process. We have a long history of providing value to investor through wr 
snatysis that allows toem to may^e better financial decisions. We also see oufBsives as part of the soiotion. 

First our credit and equity opinions rely on the completeness and accuracy of public disClOSUrQ. 


• Rating agencies are not auditors, nor- are we fcjrensic accountants. However, we do have critical 
an^ytic siolls honed over y^rs of experience that aiiow us io rnske Intormed decfelons. We 
scrutinize public documents and meet with management to understand a company's financial health 
betoro we assign a rating, and we use public documents in our surveillance acLiviSes. 

• We will continue to regard skeptically the inability or unwillingness of managements to provide 
requested information, where that information can be reasoriably expected to be a necs^sry part of 
the risk management or operations of an orpanization. This "inftirmation risk” is l^ctored into our 
refings. 

• The SEC Inifiatives will enhance aur surveillance activities. As more information becomes public 
more quickly, ws will be able to utilze that infcx-madon in our ratings and take appropriate anions as 
Indicated on a timely basis. 

• As 1 said ©artier, wo sre not forensic accountants, but we are reviewing ways tb provide more 
readily comparative assessments of aocouniing quality. These Include expanded dialog with the 
internal audit function of toe companies ws rate, and access to the external audK’s board. 

Sectond, Stondard & Poor's makes public our ratings pracess, and the information vre need to arrive at our 
analysis. 


• Evofving anslyticai and disclosure requirements generally reflect structural changes in th# market. 
Some of the financing techniques I mentioned earlier— sscurilzatioris, off-bal^ce-sheet financings, 
to name just two—haire added to the information requirements needed for fundamentai anaiyeis. 
Credit ri^ has become more Hquid, and there ties been rapid growto and evolution of risk transfer 
fnari?:ets spurred eeoifitisations and derivatives. 

• Standard & Poor's hs? nwst recently focused on making public contingent commitments, 
psrtiojteriy with respect to triggers in borrowing, counterparty or off-balance-^heet financing 
arrangements. Earlier this year, we urged that these contingent commitmerrts be disclosed, and at 
the same time, we conducted a survey of some 1,000 investment grade corporate issuers, boto 
here and abroad, asking for information en thar use uf contingent commitments. 

• On iway 15th, we reieased a survey of rating triggers and contingent calis on liquidity that was 
extremely well received, and we will continue to request this information as a matter of rcwtine. 

• We are also working in other areas that induce liquidity arfo funding risk, risk transfer, and risk 
retention in securitizations. Later in June, v^e will be bringing together analysts, attorneys, and 
accountants to discuss certain credit market concerns with respect to these and other corporate 
sccounang and disclosure issues. 

• Perhaps the most important point to make here is that :is markets change, tte rating process has io 
change as well. Often, becausa of our work with both the issuers and the marketplace, we are in toe 
position to identify areas that need to be captured through public disciosure. We welcome any 
initiatives, such as today's symposium, that allows us to discuss Our observations and concerns with 
respect to public disclosure requirements. 

Third, we adopt and promote analytical methodologies that bring clarity and consistency to financial 
repcrtinfi. and potentisily contribute to the stendardizaticn ct finandai di^iosure. 

• Jointly with our equity analytic tsam, on May I4tn, we took a bold step and Introduced Core 
Earnings, a new dsfinltion of how we believe earnings should be calculated — one that reflects 
fundamental earnings performance. We hope it will bring much needed consistency and 
transparency to corporate reporting. 

• Wewtii utilize Core Earnings in our equity and credit analysis, in our U.S. equity indices, including 
the 5&F 500, as wen as adapt our databases te provide this information for cur customer. To date 
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fhe public reaction has been ovetwhslmingly postlive. 

• Standard & Poc^-'s would like to see the convergerjce of international accounting stancards. We 
feOOgniSB the difficulties and long-term nsture of ^chisving tois goal, but would encourage 
contkiued discussions amor^ the various entities. We maintain a globally consistant rating scale 
that requires significant adjustments across a range of accounting systems to enable comparisons. 
While we strive to make these adjustments as transparent as possible, a uniform, globally accepted 
set of standards would b§ to Gveiyone’s Denetll. 

Fourth, W8 can develop addhuor^i services to ■feciUtate investors' ability to oWerentiate either the feiat-Ve 
quallly cf disclosure or of corporate governance. 

• Later this year Standard & Poor's Risk Solutions unit will release s survey rating the transparency, 
disclosure, and corporate governance practice? of the companies in the S&P S€0. This comparative 
survey is intended to draw attention to those with— and those without— stitong practices. 

• We have launched ffxxn our Risk Solutions unit a corporate governance assessment service. While 
orioinafly intended for emerging markets where goverrtance practices are more variable, it clearly 
has appllcabilfty to developed markets. Interest in and demand for the service hss bean 
acceleraiing. This is a sei^rate enterprise from our rating servktes. and maintains its own staff of 
analysts. 

• Rnally, we sre mulling the petentisS rote of an Sifpandeci corporate osSQSsmdnt in the 

rating process and are currently surveying companies and investor to get their feedfaad<. 

We are alt peers on fhis journey to help restore investor trust and donfidenoe in the information used to 
mske investment decisions. To make the system work for aii of us in our various capacities, we nsad 
public disclosure. Henry Varnum Poor founded Standad & Poor's 142 years ago on ib© principle, 'The 
investor's right to know." That is stiii our purpose today. 

Thsnk you. 


Cc^yright © 1994-2002 Standard & boot's, a division of Tie McGraw-Hill Compante-J. All Ri^hri ^ 

Reserved. Privacy Policy 
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STATEMENT OF 

JP MORGAN CHASE & CO. 

SUBMITTED TO 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
COMMITTEE ON GOVERNMENT AFFAIRS 
UNITED STATES SENATE 
JULY 23, 2002 


Mr, Chairman and Members of the Subcommittee, my name is Jeffrey Dellapina. 
I am a Managing Director in the Credit and Rates Group of IP Morgan Chase & Co. I am 
accompanied by my colleagues Don McCree, a Managing Director and Robert Traband, a 
Vice President. I was involved in the later Enron prepay transactions. Mr. Traband is 
based in Texas and worked on the Enron account beginning in 1999. Mr. McCree 
cuiTently serves as senior credit officer for the JP Morgan Chase Bank. He was not 
involved in the transactions that are being discussed today. He is here because the 
Subcommittee requested a senior banker who could address broad policy issues. 

Overview 

JP Morgan Chase & Co. is a holding company. Through our subsidiaries and 
affiliated companies we offer global financial services, have operations in more than 50 
countries and serve more than 30 million consumers and the world’s most prominent 
cotporate, institutional and government clients, including over 90 percent of the Fortune 
1000 companies. JP Morgan Chase & Co. and its subsidiaries and affiliated companies 
employ nearly 100,000 people throughout the United States and worldwide. 

Our institution has an established reputation for integrity and we welcome the 
opportunity to appear today at the invitation of this Subcommittee, In accordance with 
the Subcommittee’s request, this statement will focus on, and provide background 
information with respect to the prepaid natural gas and oil forward contracts involving JP 
Morgan Chase and Enron, 

At the outset, we wish to emphasize two significant points. First, prepaid forward 
contracts have been used for many years and are widely recognized as an entirely proper 
tool to enable businesses to increase their liquidity and diversify their sources of funding. 
Second, we do not provide accounting services to our clients. In the U.S. financial 
system, those are responsibilities that are properly assigned to the client’s management, 
advised by its auditors (both internal and external), guided by generally accepted 
accounting principles (GAAP). 
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The Enron Prepaid Forwards 

Before we turn to the Enron prepaid forward transactions, we would like to talk 
generally about corporate finance and prepaid foi-ward commodity contracts in order to 
place these specific transactions in their proper context. 

Importance of Corporate Finance Transactions 

Senior financial officers of major corporations are continuously working to ensure 
that their companies’ ongoing access to capital will enable asset growth and business 
prosperity. This management process includes taking actions to maintain liquidity and 
diversify the corporations’ sources of funds. In support of these important objectives, 
lawyers, accountants, commercial bankers and investment bankers all work with clients 
to structure financial transactions that have favorable charac ten sties, within the 
parameters of existing accounting, tax and legal requirements. 

Financing can be obtained in a multitude of ways, including, for example, 
common equity, preferred stock.?, loans, commercial paper and other debt securities and, 
in the case of financial trading firms, repurchase and forward agreements. There are 
other forms of transactions that are designed to meet particular financing needs, 
commonly referred to as “stmetured finance” transactions. The stractured finance market 
is very large and is participated in by the world’s major financial firms. Examples of 
structured finance transactions include collateralized debt obligations (such as mortgage- 
backed securities and credit card securitizations), debt-equity hybrid securities, leases of 
all varieties, convertible bonds and convertible preferred stock. 

Prepaid foiward commodity transactions are also a fonn of structured finance. In 
“forward” commodity transactions, which are common in many industries, the parties 
enter into a contract for future performance tied to a commodity. A “prepaid forward” 
provides for payment to be made at the inception of the contract. 

The specifics of structured finance transactions may differ significantly from 
client to client as we and other financial firms participate in transactions to meet the 
specific needs of each client. What these transactions have in common is increased 
liquidity and the diversification of funding sources. Diversification of funding sources is 
a matter of prudence. Throughout recent history, there have been numerous events that 
have had an adverse impact on the ability to access one or more funding sources and on 
the cost of doing so. Diversifying sources of financing mitigates a corporation’s 
exposure to such events and enables it to maintain and expand its core business. 

Description of the Enron Transactions 

In 1992, Enron approached The Chase Manhattan Bank (“Chase”), one of the four 
predecessor banks that have now all been merged into JP Morgan Chase, with a request 
that it enter into a prepaid forward transaction. At that time, there was some uncertainty 
as to whether Chase, as a national bank, was authorized to accept physical delivery of a 
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commodity. Therefore, the 1992 transaction was accomplished by having a special 
purpose entity, or SPE, take delivery of the commodity. SPEs are companies that are 
established for a ^.articular purpose. They are widely used in structured finance 
transactions. 



From l^^Arough 2001, Enron entered into a total of'J(T more prepaid 
transactions involving Chase. Nine of these transactions were with Mahonia Limited and 
one w'as with Mahonia Natural Gas Limited, both Jersey Channel Islands SPEs (together, 
“Mahonia”). All but one of these transactions were “physically settled” transactions, 
meaning that they were settled with deliveries of gas or oil. The last transaction was 
“financially settled,” meaning no commodity was delivered, although the cash payment 
was to be determined by the price of natural gas. 


Prior to continuing with the chronology, we would like to address Mahonia. 
Mahonia is beneficially owned by a charitable trust. Neither Chase nor Enron has any 
ownership interest in Mahonia. No employee or officer of Chase or Enron served as an 
officer or director or held shares in Mahonia. The directors and officers of Mahonia 
make the ultimate determination as to whether or not to enter into a transaction. Those 
directors and officers are neither appointed, nor controlled, by Chase or Enron. The use 
of entities like Mahonia is standard activity in structured finance. 


In the Enron prepaid forwards, the SPE entered into a prepaid forward contract 
with an Enron subsidiary using funds provided by Chase. The prepaid forward 
transaction created not only credit risks for Chase, but performance, delivery and 
commodity risks as well. As mitigants for these risks, the transactions included an Enron 
Corp, guarantee, a perfonnance letter of credit or a surety bond, and either exchange- 
traded futures contracts or over-the-counter derivatives contracts with Enron Corp. 
Although the last prepaid transaction was financially settled, similar risks and mitigants 
were present in that transaction, the sole difference being tiiat no physical delivery was 
required. Originally, the commodity piuchased from Enron was sold into the broader 
market. After Chase was capable of taking physical delivery of gas or oil, Chase 
purchased the commodity from Mahonia, and in turn sold physical gas or oil into the 
market. Beginning in the late 1990s, Chase entered into contracts to sell its gas or oil 
positions to Enron, which was by far the largest market participant. 

All of the transactions were undertaken at the initiative of Enron. Chase 
understood that the transactions originally had tax benefits for Enron. Later, Chase 
learned, Enron no longer received tax benefits from the transactions but chose to continue 
to engage in prepaid forward transactions for other corporate purposes. Enron 
management informed Chase that the prepaid forwards served to monetize the unrealized 
profit in its trading book. Enron also advised Chase that the rating agencies wished to see 
more cash generated from its growing trading activities. 


There have been allegations in the media that the prepaid forward transactions 
were “disguised debt” or a “disguised loan.” The prepaid forwards were undoubtedly 
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financing, as all contracts are that involve prepayment features, but every financing is not 
a loan. These transactions had different features, benefits and risks than loans. 

These prepaid transactions were accounted for on the books of JP Morgan Chase 
consistent with GAAP. It is our understanding that Enron recorded these transactions on 
its balance sheet; in other words, they were not “off balance sheet” transactions. As 
stated earlier, however, the manner in which Enron accounted for these transactions on its 
books of account and in its financial statements was a matter for Enron and its 
management and auditors. 

Conclusion 

As the Subcommittee is aware, JP Morgan Chase was one of several 
financial firms that provided financial services to Enron. We have been one of the parties 
substantially harmed by its failure, incurring hundreds of millions of dollars in losses. JP 
Morgan Chase welcomes this opportunity to answer the Subcommittee’s questions today 
and will continue to cooperate with the Subcommittee’s inquiry. 
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Opening Statement of Da^id Bnshnell 
Before the Senate Permanent Subcommittee on Investigations 
July 23, 2002 

Mr. Chairman and members of the Committee, thank you for the 
opportunity to speak to you today. 

My name is David Bushnell. I am a Managing Director at Citigroup ’s 
Global Corporate & Investment Bank and its head of Global Risk Management, 
which functions as an independent control over our business units and is 
responsible for monitoring market and credit risk. In that capacity, my department 
ensures that risks - including market risk, credit risk, and risks to reputation - are 
identified, measured, and evaluated by our institution before we commit capital or 
become a party to any transaction or new type of business. My division 
establishes and monitors trading and credit limits, and, where appropriate, 
approves exceptions. In addition, the firm’s risk management committees report 
tome. 

Our institution recognizes the importance of the work that this Committee 
is doing with respect to its examination of Enron’s collapse. Enron’s failure was a 
pivotal event for American business. In the space of a few short months, Enron 
went from an investment grade credit ranked 7th in the Fortune 500 to bankruptcy. 
Like many other market participants, Citigroup lost money as an Enron lender. 
More importantly, investors have lost money, employees have lost jobs and the 
public has lost confidence in our financial markets. The integrity of our markets. 
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and the integrity of our boiTowers and their financial statements, is of the utmost 
importance to us. We therefore commend the Committee’s efforts to understand 
the factors that caused or permitted Enron’s stunning collapse, and we encourage 
changes in accounting or other rules that will protect against what happened here. 

Dui'ing our business relationship with Enron, we thought we were dealing 
with honest managers who had a legitimate business purpose for the transactions 
we did with them. We believed that Enron was making good- faith accounting 
judgments that were reviewed by Arthur Andersen, which was then the world’s 
premier auditing firm in this sector. We believed that the Audit Committee of 
Enron’s Board exercised meaningful supervision over the company’s accounting 
policies and procedures. The facts that are emerging about Enron’s business and 
accounting practices, including the facts that have come to light through the work 
of this Committee, are very disturbing to us. They no doubt are disturbing to other 
financial institutions as well, because Enron had similar relationships with most of 
the large firms on Wall Street. 

The emerging facts suggest that Enron was not the company we thought it 
was. If what has been reported turns out to be the case - large-scale self-dealing, 
inflated assets, management that was inattentive or worse, a subservient Board, 
and a failure of auditing controls - we would not have done the business we did 
with Enron. To the extent that Enron was able to manipulate and abuse good-faith 
financing efforts, our industry must understand how this happened - and do 
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everything possible to prevent it from ever happening again - so that investor 
confidence can be restored. 

But let me be clear. While we regret our relationship with Enron, we acted 
in good faith at all times. Our employees, including the bankers who are here 
today, are honest people doing honest business. They did transactions that were 
common throughout Wall Street, and they believed those transactions were 
entirely appropriate. 

The focus of this hearing is structured finance, and the accounting rules that 
apply to the types of structured transactions that Enron used. My colleagues will 
talk to you about some of the specific financing structures at issue, but I want to 
emphasize that, like every other institution in this business, we design financing 
structures for diverse businesses with unique needs against a background of 
accounting, tax, and legal rales. Some of those accounting rules are complicated 
and subject to interpretation by accounting experts. If specific rules do not work 
the way they should, then they should be fixed. Moreover, changes are needed to 
increase accounting oversight and the reliability of a company’s financials. Clear 
accounting rules rigorously applied by businesses and their auditors are necessary 
predicates for investor trust. I must stress, however, that we do not dictate our 
clients’ accounting practices. Once we are satisfied that a client’s proposed tax 
and accoimting treatment seem reasonable, the accounting judgments are left to 
the client and its accounting professionals who have access to complete 
mformation. 


3 



319 


This, I would submit, is as it should be. It has always been the law and 
accepted practice that companies are permitted to rely on the certified financial 
statements of the party on the other side of a transaction. Our financial system 
assumes that all market participants must be able to rely on a company’s financial 
statements and the representations of its outside auditors. The auditors are the 
experts in understanding the accounting rules - for example the 800 pages of rules 
that govern accounting for derivative transactions. And the auditors are in 
possession of detailed mformation about the company’s entire financial picture, 
not just specific transactions. Recent regulatory initiatives appreciate that 
responsibility for the accuracy of financial statements must rest with company 
management and auditors, as evidenced by the recent SEC Rule requiring CEOs 
and CFOs to certify the accuracy of financial statements, and legislative proposals 
strengthening the independence and oversight of the auditing function. 

At Citigroup, I oversee a sophisticated and comprehensive process for 
reviewing structured finance transactions. Two of our key approval committees 
are the Global Commitment Committee and the Capital Markets Approvals 
Committee (CMAC). The Commitment Committee is responsible for reviewing 
equity and fixed income securities underwritings. The overall mission of the 
Commitment Committee is to ensure that we are comfortable selling newly issued 
securities so that we protect our reputation for high-quality financings and retain 
investor confidence. To that end, the Commitment Committee meets with the 
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bankers who worked on the transactions, and reviews the issuer's accounting and 
disclosure statements, among many other factors. 

The CMAC reviews structured financing products, among other things. 
Senior representatives from our market risk, credit risk, legal, accounting, and tax 
departments (as well as other departments) sit on the CMAC to evaluate proposed 
transactions from each of these perspectives. The CMAC approves only those 
transactions that it concludes are appropriate. For example, the Yosemite 
transactions, about which this Committee has expressed interest, were reviewed 
and approved by the CMAC. 

We pride ourselves on our reputation for being an institution with integrity. 
If a transaction raises potential accounting, tax, legal, compliance, regulatory, or 
appropriateness issues for us or our clients - or otherwise exposes us to 
reputational risk - the CMAC evaluates the risks to ensure that our institution is 
comfortable in completing the transaction. This is not to say we substitute our 
judgment for that of our clients, or their tax, accounting, and legal advisors; 
responsibility for those judgments remains with them. 

Thus, when we agreed to structure prepaid transactions for Enron, we relied 
heavily on its assurances that its outside auditor, Arthur Andersen - which at the 
time was a market leader - had reviewed these transactions. Enron told us that 
Andersen believed the proposed accounting treatment for the prepaids - that is, 
accotmting for the cash the transactions generated as cash from operations rather 
than as cash from financing, and accounting for the resulting obligations as price 
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risk management liabilities rather than as debt - was appropriate. And while I am 
not an accounting expert (no one on this panel is), this accounting treatment 
seemed reasonable to the members of the CMAC. 

I am sure that the Committee understands that at the time these transactions 
were done, Arthur Andersen was one of the “Big Five” - a preeminent auditing 
firm whose word carried weight and gave comfort. Certainly now, with all of the 
information that has come to light about Arthur Andersen, it is easy to question 
Andersen’s review. And, indeed, the information contained in this Committee’s 
recent report and the related exhibits on Enron’s Board is striking for what it 
reveals about Andersen’s own concerns about the overall risk of Enron’s 
accounting methodologies. The report indicates that Arthur Andersen shared its 
concerns v/ith the Audit Committee of Enron’s Board. But we learned about 
Arthur Andersen’s reservations only after the fact. Legitimate questions can and 
should be asked about whether the three institutions charged with ensuring that 
Enron’s financials were properly stated - Enron’s management, auditors, and 
Board- failed to live up to their obligations to the investing public. 

The sobering facts about Enron set forth in this Committee’s recent report 
make clear that much stronger oversight of the accounting profession is needed, 
and tliat controls must be put in place to ensure that auditors are truly independent 
of their clients. The report also suggests that a rale- based accounting system such 
as American GAAP, wliich creates narrow pigeonholes for classification, may be 
too susceptible to abuse. It perhaps should be supplemented by more of a 
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principle-based system. And we would certainly support rules requiring greater 
management accoimtability, more stringent Board oversight, and greater Board 
independence. We welcome debate on these issues. It is essential that we 
reestablish the trust that is necessary to the efficient functioning of our economy. 

Thank you. I look forward to answering your questions. 
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Opening Statement of Rick Caplan 
Before the Senate Permanent Subcommittee on Investigations 
July 23, 2002 

Thank you Mr. Chairman and Members of the Committee. 

My name is Rick Caplan. I am a Managing Director of Citigroup’s 
Corporate and Investment Bank and co-head of the North American Credit 
Derivatives Group, one of several business groups at Citi that structures 
transactions for sophisticated corporate clients. I began working in the derivatives 
business at Citibank in 1997, and I first became involved in stmoturing certain 
transactions for Enron in 1999. 

A prepaid swap transaction - the transaction you have invited us to 
talk about today - is a form of structured finance. Structured financings have been 
used over the past several decades by virtually all sophisticated companies as a 
way of raising money. .Tust as companies always consider the tax, legal, and 
accounting consequences of every transaction they enter into and attempt to 
structure those transactions so as to achieve the most favorable results, the same is 
true when companies seek to finance themselves. Often times, the most efficient 
and effective fonn of financing for a company is not a straight loan, but a 
structured finance transaction that, in addition to generating liquidity, can address 
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Most large public companies use many different forms of structured 
financing. In each instance, they choose the form of financing that best addresses 
their unique business and capital needs. While many structured financings have 
the same economic impact as a loan, they often are treated differently for 
accounting purposes. Such transactions are commonplace in corporate America 
and play an integral role in our capital markets. 

There are many examples of loan-like transactions that have 
different accounting treatments. These include, among many others, financing 
tools that support much of this nation’s trading in fixed income securities (such as 
repurchase agreements - “repos” - and reverse repos), widely-used insurance 
products (such as guaranteed investment contracts and finite insurance), 
equipment trust certificates widely used in the airline industry, and common 
project finance strategies (such as synthetic leases). Like many clients, Enron 
retained Citibank to arrange various types of financings - ranging from simple 
revolving credit facilities to more sophisticated structured financings, such as asset 
securitizations, synthetic lea.ses, and prepaid transactions. 

As this Committee is aware, Enron was the 7* ranked company in 
the Fortune 500 and was a company of great prestige and higli standing, which 
made extensive use of structured finance. Indeed, from 1995 through 2001, 

Fortune Magazine selected Enron as the “Most Innovative Company in America.” 
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And in 1999, Enron’s CFO, Andrew Fastow, was awarded CFO Magazine’s 
“Excellence Award for Capital Structure Management,” based on the “unique 
financing techniques” he pioneered. 

For all of Enron’s innovation and sophistication, the prepaid swap 
transactions we are discussing today were hardly a unique financing technique. 
Prepaid swap transactions - and similar commodity-based financings - had been 
widely used in the power and energy industry since the 1970s. Prepaids have been 
an efficient way for energy traders to extract some of the embedded ca.sh value of 
their long-term trading contracts, particularly since those contracts cannot be 
readily sold or assigned. 

In essence, a prepaid swap contract involves an up-front cash 
payment by one patty in return for an obligation by another party to deliver a 
commodity (or the cash value of that commodity) at some point in tlie future. In 
the prepaids engaged in by Citibank with Enron, Enron received cash up-front, in 
exchange for Enron’s obligation to deliver, at some point in the future, a specific 
quantity of gas or oil or its financial equivalent. 

The prepaids provided Enron with an ability to raise cash against 
certain long-term assets which, as we understood it, helped Enron address a 
“disconnect” between the revenue and cash flow in its trading book. 
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Enron, like all other trading companies, applied “mark-to-market” 
accounting to its trading activities. Under mark-to-market accounting, Enron was 
required immediately to record as revenue the present value of all its long-term 
commodity contracts, even though it would not receive the actual cash flow 
related to such revenue until a later time. Enron’s financial statements therefore 
showed substantial revenue, without corresponding cash flow. 

Eiu'on told Citibank that, because of tlie way auditors- including its 
auditors, Arthur Andersen - accounted for prepaids, Enron could use prepaids to 
bring its cash flow in line with its revenues. As Enron explained, because prepaids 
were comprised of commodity trades executed in Enron’s trading book, Enron’s 
financial obligations on these trades would be recorded in its trading book as a 
trading liability - called “price risk management liability” - and the cash 
generated by these trades would be recorded in its trading book as “cash flow from 
operations.” 

Enron assured Citibank that its accounting treatment of prepaids had 
been fully vetted by Arthur Andersen, which, at the time, was one of this nation’s 
leading accounting firms. The accounting position we understood Enron was 
taldng, on the advice of Arthur Andersen, seemed reasonable based on our 
understanding of tlie then-existing accounting rules and guidelines. I should add 
that Citibank did not advise Enron - nor would if advise any client - as to the 
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appropriate accounting treatment of any transaction. Indeed, it is the firm’s policy 
to inform clients that Citibank is not giving accounting advice and to direct clients 
to consult with their independent auditors on the appropriate accounting treatment 
for any transaction. 

Some have suggested that prepaids are “off balance sheet” or that the 
liabilities that Enron incurred as a result of these financings somehow were 
“disguised” or “hidden.” That simply is not true. Enron’s obligations on tliese 
financings were clearly reflected as liabilities on Enron’s balance sheet and 
denominated as “price risk management liability.” A “price risk management 
liability” is a liability, plain and simple, that must be satisfied every bit as much as 
“debt.” Thus, while not recorded as debt, prepaid liabilities were clearly 
obligations of tlie company and visible as such to investors. 

There also has been a suggestion that Enron somehow was able to 
generate extra cash flow by using prepaids instead of loans. That also is not 
accurate. The overall cash flow for Enron would be exactly the same whether 
Enron used prepaids or entered into a bank, loan. In the case of prepaids, which 
are contracts transacted in Enron’s trading book, Enron booked the cash it 
received on these contracts as “cash from operations” - not as “cash from 
financing.” We understood that Artliiir Andersen had fully vetted, and blessed, 
this accounting treatment as well. 
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Another point I would like to address is the confusion that has arisen 
between prepaids and credit-linked notes. There is no necessary linkage between 
the two. Prepaids exist without credit-linked notes; credit-linked notes exist 
without prepaids. 

A CTedit-linked note is simply a security through which an investor 
takes on tlie credit risk of a particular company wi tlioiit actually purchasing a bond 
issued by that company. Credit- linked notes aie well-recognized financial 
instruments, widely issued and traded each year. 

Citi structured Enron credit- linked notes - called Yosemite and tlie 
ECLNs. These instruments were sold to the largest, and most sophisticated, 
institutional investors in several Rule 144A offerings. Citi promised investors that 
the credit-linked notes would perform similarly to straight Enron bonds - and they 
have. In the case of the Yosemite transactions, the proceeds of these credit- linked 
notes offerings happened to be used - on day-one - to fund prepaid transactions, 
but could have been used to fund alternative obligations over time. There is no 
inherent connection between credit-linked notes and prepaids. 

As with every offering that Salomon Smith Barney brings to market, 
the Enron credit-linked notes (and the underlying prepaid financings) wei'e fully 
vetted and reviewed. The firm’s stringent internal control processes are designed 
to safeguard Citi ’s reputation for integrity through careful screening of potential 
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transactions. The credit-linked notes and the underlying prepaid financings were 
approved only after xmdergoiiig this screening process, 

I believe that our conduct in arranging the prepaids (and in selling 
Enron credit-linked notes) was entirely appropriate. We an'anged these financings 
for what appeared at the time to be one of America’s best and most admired 
companies. We used a financing structure that had been commonly employed in 
the energy and pow'er industry for many years. And we relied on the fact that 
Enron’s accounting treatment of these transactions was blessed by one of the 
nation’s leading accounting firms and seemed reasonable under the then-existing 
accounting rules and guidelines. 

Thank you Mr. Chairman and members of the Committee, and I look 
forward to answering whatever questions you may have. 
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Opening Statement of Maureen Hendricks 
Before the Senate Permanent Subcommittee on Investigations 
Juiy 23, 2002 

Thank you Mr. Chairman and Members of the Committee. 

My name is Maureen Hendricks. I am currently a Senior Advisory 
Director at Salomon Smith Barney. I have spent almost three decades as an 
investment banker covering companies in the energy sector. I began my career in 
1973 at Morgan Guaranty Trust - which later became JP Morgan - and then 
joined Salomon Brothers in 1 997 - which then became Salomon Smith Barney. 
From 1999 until May 2001 , 1 was the head of Salomon Smith Barney’s Energy 
and Power Group, with responsibility for the Enron account. 

As head of that group, I managed Salomon Smith Barney’s 
investment banking relationship with Enron. As SSB’s lead investment banker on 
the Enron account, I worked with Enron representatives and SSB product 
specialists to determine how we could best address Enron’s investment banking 
needs. In that capacity, I worked with the client on such investment banking 
projects as raising money in the capital markets or merger and acquisition activity. 

As you have no doubt heard quite often, Enron was a significant user 
of structured finance - which is simply a way of providing cash to a company 
through means other than traditional bank loans. And far from being faulted for it, 
at the time Enron was celebrated for its innovative financing techniques. The 
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structured financings for which Enron was applauded were done exclusively with 
banks since they have requisite expertise. The general capital markets ~ such as 
bond purchasers - prefer simplicity and generally will not purchase highly 
structured products. 

One project that I worked on for Enron, along with others at SSB, 
was the Yosemite structure, which, in overly simplified terms, was designed as a 
way for Enron to do structured finance in the capital markets. The Yosemite notes 
were offered under SEC Rule 144 A, which permits them to be sold only to the 
largest, most sophisticated institutional investors. 

As it happened, the structured financing underlying the Yosemite 
offerings were prepaids. Prepaids are commodity-based structured financings that 
were widely- used in the energy sector. In fact, they have a very long history. 

Production payments, which I structured in the 1970s when I worked 
in the petroleum group at Morgan, are precursors of the prepaid at issue here 
today. Production payments were financings that enabled an energy company to 
“monetize” - that is, extract the expected future cash flow - its future revenues 
from oil or gas production. The companies received cash upfront from a financing 
counterparty, in exchange for a promise to repay that amoimt with future revenues 
from production. In order to protect themselves from the movement of 
commodity prices, banks that entered into such financings would secure collateral 
that exceeded the value of the repayment obligation. As with the prepaids at issue 
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here, production payments originally had certain accounting advantages over 
straight loans. 

Over the following three decades, structured finance has evolved 
considerably and is used in many forms by many industries. One evolution was 
that the market developed more sophisticated ways of limiting, or hedging, the 
commodity price risk associated with the company’s obligation. By using 
derivatives, a bank could hedge out commodity price much more efficiently, 
without requiring posting of collateral. 

We understood from Enron that Arthur Andersen had fully vetted 
the accounting treatment for prepaids and that, imder the governing accounting 
rules, prepaids would have advantageous treatment similar to the earlier 
production payments. Specifically, Enron’s obligation on the prepaids would not 
be recorded as debt (but as a “price risk management liability”) and the upfront 
cash received would not be treated as cash flow from financing, but as cash from 
operations. 

At the time that we stmctured the Yosemite deals for Enron, I had 
absolutely no reason to believe that there was anything wrong with prepaids or 
with Enron’s proposed accounting treatment for them. Indeed, it appeared very 
familiar. 

I was among the people responsible for shepherding the Yosemite 
offering to market. In that connection, I oversaw the due diligence that we 
conducted of Enron, in close cooperation with our outside counsel. We received 
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an opinion from Enron’s outside counsel and a comfort letter from Enron’s 
auditor. I believe that we asked the company the right questions. I regret to say 
that it appears from all that has recently been disclosed that we were not provided 
with the right answers by Enron management. It also appears that the audited 
financial statements, upon which we relied, were not accurate and did not fairly 
present Enron’s financial condition. 

Beyond supervising due diligence, I also was involved in the 
presentation of the Yosemite offering to the SSB Investment Grade Debt 
Commitment Committee. This Committee is charged with responsibility for 
reviewing, evaluating and, if appropriate, approving any transaction in which SSB 
acts as an underwriter or agent in connection with the sale of newly issued 
securities. It is the guardian of our reputation and our franchise, hi this particular 
instance, the Commitment Committee conducted a searching evaluation of the 
Yosemite offering and approved those offerings. 

I believe the decision to approve these transaction was an 
appropriate one, based on the information that had been provided to me and my 
team. I continue to believe that structured finance - if used by honest companies 
whose books are reviewed by responsible auditors - serves a valuable fimction in 
our nation’s economy. However, with the benefit of hindsight and the raft of 
recent disclosures about Enron and its financial misdeeds, I deeply regret that otff 
firm ever entered into transactions with tliis company. 

Thank you. 
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Opening Statement of James Reilly 
Before the Senate Permanent Subcommittee on Investigations 
July 23, 2002 

Thank you Mr. Chairman and members of the Committee. 

My name is Jim Reilly. 1 am a Managing Director at Salomon Smith 
Barney in the Global Power and Energy Group. I have spent more than twenty- 
five years as a banker covering the energy industry. I began my career at Bankers 
Trust, where I spent nearly fifteen years. 1 then spent nearly ten years at Citibank 
and, after a brief stint at Donaldson Lufkin & Jenrette, re-joined the Company. 1 
have spent virtually my entire banking career in Houston. 

My responsibilities at Bankers Trust, Citibank, DLJ, and Salomon 
Smith Barney have largely remained the same. At each firm, 1 served as the 
“relationship manager” for a number of companies in the energy sector. In fact, 
many of the clients 1 serviced remained my clients even as I switched firms. 

Enron is one such example. 1 was the “relationship manager” for Enron (and its 
predecessor companies) since the 1980s, first at Bankers Trust, then at Citibank, 
and finally at Salomon Smith Barney. 

Relationship managers work closely with a particular group of 
clients in order to understand their needs and to help them access the Ml range of 
resources and expertise available at the firm. Thus, if a client came to me with a 
particular financing objective, I would put it in touch with the appropriate group at 
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Citibanlc or SSB that was best positioned to help accomplish its goal. While in 
most cases I have a general familiarity with the transactions that my firm arranges 
for my clients, I do not structure these transactions and typically am not close to 
the details. 

Clients approach me in very different ways about addressing their 
financial needs. In some cases, a client will come to us with a particular need or 
problem, but without a concrete idea about how to structure a solution. In those 
circumstances, I will introduce the client to the appropriate group within Citi, 
which will then work with the client to devise a solution. In other cases, a client 
will come to us with a financial need and a very specific idea about how it wants 
to meet that need. In those cases, I will involve the appropriate groups within Citi 
to review and, if appropriate, to implement the client’s preferred solution. 

My dealings with Enron were of both types, but generally followed 
this latter course. Enron was unique among my clients in terms of both the size 
and the sophistication of its in-house finance group. Enron’s finance department 
in many ways resembled a small investment bank. While comparable companies 
employed a handful of finance professionals, Enron reportedly employed 
approximately one hundred professionals - many of whom were experienced 
bankers and graduates of the nation’s top business schools. Beyond its size, 
Enron’s finance department also was structured like an investment bank, with a 
number of subgroups that focused on different types of financial structures and 
products. 
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Mr. Chairman and members of the Committee, I would like to end 
my opening remarks on a more personal note. I have lived and worked in Houston 
for most of my life. Every day, I see the tragedy that Enron’s demise has wrought 
on my hometown, and it saddens me greatly: the thousands of honest workers 
without jobs, their retirement savings wiped out, our city’s economy m a tailspin. 

I want to thank this Committee for the thorough and detailed investigation it is 
conducting, in the hopes that we will see our way through this difficult period and 
emerge to find a stronger economy fiieled by honest and hardworking companies. 

Thank you, and I look forward to answering your questions. 
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StAlemeRt of Boberr Burst 
Befors tbe 

Senate Permanent Subcommittee on Investigalions 
Jul^30,2(N)2 

Mr. ChaiujMi. Madam Rmddng Member, Members of the Sutommiitee: 

My name is Robcn F urst and I appear here today voluntarily. In anticipation of 
testi^ii® before you lo^y, I met VDluntarily with the Subcommittee’s staff two weeks 
ago for nearly the entiie day. As your staff has no douht infonned you, I cooperated fiiUy 
with them, answering all of their quesfions to the best of my aWliiy, reviewing a number 
of docunicnfo and providing intbimation that I believed - and sftjl believe - would assist 
the Subcommittee in understanding tbe investment banking aansaetion at issue here 
today. At the rime I met with the staff, I intended to appear today and testify ipitbfully, 
fully and to the host of my ability. 

Since I met with The staff, however, I have teamed that the matter in which the 
Subcommittee is interested is also the subject of an investigation by tbe United States 
Oepartment of Justice, as much as I would like to advise the Subcommittee of my view 
as to whether there was anything questionable concerning the invesameni banking 
transactions my colleagues and I worked on at MeniU Lynch, my lawyers have advised 
me that any such statement might constitute a waiver of my Constitutional tights under 
the Fiffli Amendment. As 1 am sure the Subcommittee knows, and as my lawyers have 
informed me, the United States Supreme Court last year reafSimed die principle that 
because, and 1 quote, “tmthful responses of an innocent witness . . . may provide the 
government widi incriminating evidence from the speaker’s own mouth,” even inaoceni 
wimesses may assert iteir Fifth Amendment right not to answer questions. I therefore . 

respectfully advise the Subcommittee that I intend to assert my Constitutional privilege 
under the Fifth Amendment in response to the Subcommittee’s questions today. 


Tbarityou. 
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Statement of Schuyler Tilney 

Mr. Chainnan, Ranking Member, Members of tlie Subcommittee: 

My name is Schuyler Tilney and I am a Managing Director at Merrill, 
Lynch. As you may know, two weeks ago, I met with Robert Roach, the Majority 
Counsel and Chief Investigator of this Subcommittee, Gary Brown, Special 
Counsel, as well as other members of the Subcommittee staff f answered all of the 
questions they asked me concerning the subjects of today’s hearing. I believe they 
would agree that I was fully cooperative and forthcoming about the facts that I 
knew, and that I did my best to answer every' one of their questions. I met witlr the 
Subcommittee staff voluntarily, and I fully anticipated that I would appear 
voluntarily again this morning to answer your questions. 

Unfortunately, since that time, 1 have been advised that one of the 
transactions to be covered today is the subject of an investigation by the 
Department of Justice. Therefore, I have reluctantly accepted my lawyer’s advice 
to decline to answer questions at this time based upon my constitutional right not 
to do so. I am profoundly saddened that 1 must make this decision, and I am 
mindful of the significant personal and professional consequences that follow from 
my decision not to give testimony at this time. I look forward to the day when I can 
satisfy all of the concerns the Subcommittee may have about these matters. Thank 
you. 
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PREPARED STATEMENT OF G. KELLY MARTIN, 

SENIOR VICE PRESIDENT AND PRESIDENT, 
INTERNATIONAL PRIVATE CLIENT DIVISION, 

MERRILL LYNCH & CO . , NEW YORK, NEW YORK 

BACKGROUND 

Merrill Lynch strongly believes that our limited dealings with Enron 
were appropriate and proper based on what we knew at the time. At 
no time did we engage in transactions that we thought were improper. 
We welcome the opportunity to discuss them with you. 

At the outset, all of us in this room recognize the enormous harm 
caused by the collapse of Enron. As Chairman Levin has stated: 

• When Enron filed for bankruptcy on December 2, 2001, it 
was ranked the seventh largest corporation in America. 

• In ten months, its stock had plummeted from $80 a share 
to practically nothing. 

• Almost overnight, 20,000 employees lost their jobs and 
many of them lost their life's savings. 

The facts that have now come to light about Enron, however, were not 
known at the time of the transactions discussed below. All of us now 
have the benefit of hindsight. Our decisions, however, had to be made 
based on the facts that we knew at the time. 

At the time we conducted business with Enron, it was not the , 
discredited, bankrupt company that it is today. It was, instead, the 
world's leading integrated electricity and natural gas company — a 
company of enormous stature and prestige. 
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In 1999, Enron reported revenues of $40 billion. It was ranked as the 
most Innovative company in the country for five straight years by 
the Fortune 500 company CEOs, board members, and senior 
management who participate in the annual Fortune survey. In 
addition, it was ranked the top company for "Quality of Management" 
and the second best company for "Employee Talent." It was the 
highest rated global energy firm on the list of the "100 Best 
Companies to Work for in America." It was, literally, the textbook 
example of a modern American success story. 

Moreover, at the time we dealt with Enron it was known to have 
extensive in-house and outside expertise. Enron's CFO, Andrew 
Fastow, had been awarded CFO Magazine's "Excellence Award for 
Capital Structure Management." Its CEO, Jeffrey Skilling, had been a 
partner at McKinsey & Co., the leading management consulting firm in 
the world. Enron had one of the most widely respected Boards in the 
country. Arthur Andersen, with its 85,000 employees and partners 
worldwide, was viewed throughout the world as a leader among 
independent auditing firms. Vinson & Elkins, Enron's principal outside 
counsel, was one of the leading law firms in Texas, where Enron was 
headquartered. It was well understood that Enron's financing 
activities were developed and vetted with these experts. 

Importantly, Enron and Its advisers were considered to be among the 
most knowledgeable in the world in structured finance transactions, 
particularly in the asset heavy energy business. All major corporations 
and their officers continuously work to ensure that they have 
diversified access to capital. An important component of this process 
is to maintain liquidity and seek a wide array of funding alternatives. 
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Funding can be obtained through equity or debt financing, private 
equity investments, preferred equity, loans or structured finance 
transactions. The types of structured finance transactions will vary by 
type of client, industry or asset classes, but their common objective is 
increased liquidity and diversification of funding sources. All would 
agree that, used appropriately, structured finance transactions are 
perfectly acceptable. 

Our firm dealt with Enron at arms-length, and made business decisions 
based on the information that was then available. We relied on 
Enron's accountant's opinions, its Board approvals, its lawyers' 
opinions, its audit committee oversight, and other governance 
processes, and felt justified at the time in believing Enron's financial 
representations. In addition, the transactions were subject to Merrill 
Lynch's internal approval process, and included review with business, 
legal, and other personnel who had no personal stake in the outcome. 
At no time did we engage in transactions that we thought were 
improper. 

MERRILL LYNCH'S RELATIONSHIP WITH ENRON 

In terms of fees, Enron was not a large client relationship for Merrill 
Lynch. 

Merrill Lynch is one of the world's largest global diversified financial 
institutions. We participate In every aspect of investment banking for 
corporate. Institutional, and government clients throughout the world. 
In 1999 - the time of the transactions at issue - we had net revenues 
of $22.3 billion and net earnings of $2.7 billion. Our investment 
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banking revenues alone that year were $3.7 billion. Enron was not a 
significant contributor to Merrill Lynch's revenues or earnings. 

Between 1997 and 2001, Enron retained advisors to assist it on 43 
completed strategic transactions. These transactions often involved 
mergers and acquisitions and are among the most profitable 
transactions for investment banks. Merrill Lynch is one of the leading 
advisers in the world on such transactions. Yet Enron retained Merrill 
Lynch to act as an adviser on only one such transaction during the 
entire five-year period. The total fee on that assignment was $1 
million. At least ten other firms performed more advisory assignments 
for Enron during this period, including two firms that, added together, 
performed a total of 23 such assignments. 

Although Merrill Lynch participated in debt and equity offerings for 
Enron, the relationship was modest. During these five years, Merrill 
Lynch's average annual investment banking fees were $3.5 billion 
while its Enron-related investment banking fees were $8.2 million - 
only two-tenths of one percent of the total average annual fees. 

From time to time, Merrill Lynch also participated in credit lines for 
Enron. Here too, however, we had a minimal role. We did not 
participate in most of the credit lines and our commitments 
represented less than 3% of the few credit lines in which we 
participated. We were never the lead lender in any loan syndicate. 

We did not participate In any of the billions of dollars of pre-pay 
transactions that the Subcommittee has examined. 
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We discuss below the transactions that the Subcommittee has asked 
us to address. 


BARGE TRANSACTION 

At his May 7 testimony, Chairman Levin stated: 

One type of deception Enron used was to report on the company's financial 
statement the sale of an asset, despite an understanding that Enron would 
buy it back after the financial statement was filed or despite a hidden 
guarantee that the entity buying the asset would receive a certain rate of 
return. 


In this regard, questions have been raised whether it was appropriate 
for Enron to record a December 1999 transaction with Merrill Lynch as 
a sale. In that transaction, a Merrill Lynch entity - Ebarge, LLC - 
bought shares of a company that entitled Ebarge to part of the cash 
flows from the sale of energy to be produced by generators on three 
barges. Merrill Lynch's investment exposure in the transaction was 
$7 million. Merrill Lynch agreed to the transaction largely to build our 
relationship with Enron, and believed that it was likely, though not 
certain, that a third party unaffiiiated with Enron would soon purchase 
Merrill Lynch's shares in the company. 

Merrill Lynch does not know — even today — whether Enron's 
accounting treatment for this transaction was correct. We were not 
advising Enron on the appropriate accounting treatment for this 
transaction. In general, when we act as a purchaser or seller, we are 
not asked for and do not provide advice on the other party's 
accounting treatment; rather, we expect them and their experts to 


5 



determine the appropriate accounting treatment. This is market 
practice and fully in accord with legal standards. Furthermore, 


1. There was no understanding by Merrill Lynch that Enron or 
any entity related to Enron would buy back Merrill Lynch's 
shares. In fact, Merrill Lynch had a contrary understanding - 
that an independent third party was likely to buy Merrill 
Lynch's interest. 

2. There was no guarantee, hidden or otherwise, that Merrill 
Lynch would receive a certain rate of return. The purpose of 
not including a reference to any guarantee in the written 
agreement was not to hide it; it was because there was no 
guarantee and Merrill Lynch was at risk. The written 
purchase and sale agreement expressly provided that it was 
the entire agreement of the parties, and that it superseded 
any other understanding related to the purchase and sale. 
Had Enron not succeeded in finding a buyer for our interest, 
our only recourse would have been to try to find a buyer 
ourselves. 

3. We did anticipate that an independent third party (an Asian 
trading company, which we understood was close to agreeing 
to the principal terms of a purchase of the shares) would buy 
Merrill Lynch's interest, but Merrill Lynch knew that it was at 
risk and knew that it had no remedy if the company failed to 
go forward and Enron and Merrill Lynch failed to find another 
purchaser. 
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4. The transaction was, in fact, a purchase of an equity interest 
rather than a loan. Merrill Lynch owned the shares, was at 
risk until it was able to re-sell those shares, and, though it 
hoped and expected to be able to re-sell those shares at a 
profit, had no guarantee that would happen. 

5. Merrill Lynch played no role whatsoever in determining 
Enron's accounting for the transaction. 

6. Nevertheless, we considered a number of issues presented by 
the transaction. Consistent with Merrill Lynch's internal 
procedures, the transaction was considered by a committee 
of individuals that included credit, legal and other personnel. 
Merrill Lynch uses these types of committees as a significant 
internal control. They include people from different areas of 
the firm who have no personal stake in the proposed 
transaction and who are expected to consider a wide range of 
issues potentially raised by a transaction. Before deciding to 
proceed with this transaction, the committee did what it was 
supposed to do: it considered the issues (including whether 
the transaction could be used to manipulate Enron's income 
statements) and concluded that Merrill Lynch's participation 

in the transaction was appropriate. 

Among the factors considered: 

i. Merrill Lynch was, in fact, at risk in the 
transaction. 
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ii. Enron's accounting for the transaction had been 
vetted with and approved by Enron's outside 
auditors, 

iii. Enron and its experts were among the most 
sophisticated in the world on structured finance, 
and 

iv. The transaction was so small relative to Enron 
($40 billion In revenues reported In 1999) that it 
seemed inconceivable that the transaction could 
be used to manipulate Enron's income 
statements. 

The Subcommittee may ask why the Asian trading company never 
purchased Merrill Lynch's interest and why LJM2 eventually did 
purchase Merrill Lynch's interest at the price it paid. We do not know 
the answer, Enron told Merrill Lynch in December 1999 that 1) it 
expected the Asian trading company to buy Merrill Lynch's shares 
within a relatively short time, 2) Enron was close to an agreement with 
that company on the terms of the purchase, 3) Enron could not 
guarantee this result (obviously, with good reason, since the Asian 
trading company ultimately decided not to buy the shares), and 4) if 
the company elected not to purchase Merrill Lynch's interest then 
Enron would use its resources to try to find another purchaser. 

The only people who can explain why the Aslan trading company 
elected not to go forward and why UM2 ultimately purchased those 
shares at the price it paid are the people at those entities who made 
the decisions. 
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UM2 

The Subcommittee has asked Merrill Lynch to discuss its rote in 1JM2. 

□M2 was organized by Mr. Fastow with the approval of Enron and its 
Board of Directors. Its express purpose was to make privately 
negotiated investments in energy and communications related 
businesses or assets - principally those owned or identified by Enron. 
It followed the structure of UMl, which was developed by Enron and 
its experts, not Merrill Lynch. 

Merrill Lynch acted as private placement agent for UM2 between 
September 1999 and April 2000 and, in that capacity, helped introduce 
sophisticated investors to UM2. These investors contributed 
approximately $265 million of the $390 million that was raised for 
UM2. For these efforts, Merrill Lynch received just over $3 million in 
fees. Merrill Lynch itself invested $5 million in and committed to lend 
up to $10 million — out of a total commitment by all lenders of $120 
million — to UM2. It is not unusual for placement agents to invest in 
private partnerships for which they are acting and in this partnership 
other major investment banking houses made similar or larger 
investments. Ninety-six Merrill Lynch employees invested 
approximately $16.6 million in UM2 through an investment fund. Ail 
such transactions were conducted only after appropriate review in 
accordance with Merrill Lynch's applicable policies and procedures. To 
date, the investors in UM2 (including Merrill Lynch and its employees) 
have not received and may not ever receive the full amount of their 
investment, much less a significant return on their investment. 
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Following Enron's collapse questions have arisen about the role played 
by Mr. Fastow as the managing member of UM2's general partner. Of 
course, Merrill Lynch did not choose that role for Mr. Fastow. We did, 
however, receive assurances that Enron's Board and senior 
management had considered Mr. Fastow's role and had implemented a 
number of significant internai controls designed to protect Enron's 
interests (for example, requiring Enron's Chief Accounting Officer to 
review each transaction). We also knew that Enron's Board had vetted 
the issue internally with its own lawyers. The conflicts were disclosed 
not only to LJM2 investors but to Enron investors as well. 

RESEARCH COVERAGE 

The Subcommittee has asked about an Enron complaint in April 1998 
concerning Merrill Lynch's research coverage of Enron and whether, as 
a result, Merrill Lynch's research rating was compromised. 

The facts are: 

• In April 1998, an internal memorandum to Merrill Lynch's 

then-president. Herb Allison, Indicated that Enron was not going 
to invite Merrill Lynch to participate in an underwriting of Enron's 
common stock because Enron was disappointed with our 
research coverage. The memorandum asked Mr. Allison to place 
a call to Enron executives for the purpose of reconsidering their 
decision, citing our longstanding relationship with the company 
and leadership position in the natural gas industry. 
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• We understand that such a call was made and ultimately Merrill 
Lynch participated as a co-manager in the transaction, which 
occurred in May 1998. 

• At no time was Merrill Lynch's research compromised. In fact, 
our analyst retained his intermediate Neutral rating throughout 
the time in question. His Neutral rating extended from at least 
July 1997 through August 1998, when he left the Firm. 

• In October 1998, after he joined his new firm, our former analyst 
initiated his Enron coverage with a rating of Accumulate. 

• In November 1998, the Merrill Lynch analyst who assumed 
coverage of Enron, along with continuing his coverage of a 
related sector, also Initiated coverage with a rating of 
Accumulate. 

• In 2001, our analyst was one of the first to downgrade Enron. 


PARTICIPATION IN LOAN FACILITY FOR ZEPHYRUS 

Finally, the Subcommittee has also asked about Merrill Lynch's 
participation in a loan syndication for Zephyrus, an Enron-related 
entity. The facts with regard to Zephyrus are: 

• On November 28, 2000, 3.P. Morgan Chase, Bank of America, 
N.A., BNP Paribas and Fleet National Bank provided Zephyrus 
with a $482 million five-year senior secured loan. 
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• In April 2001, Merrill Lynch agreed to commit up to $40 million 
of the $482 million facility; we are currently owed $22.5 million. 

• This commitment was approved In the ordinary course pursuant 
to the firm's applicable policies and procedures for such 
commitments. 


CONCLUSION 

We thank the members of the Subcommittee for this opportunity to 
come before you today and present information that may be helpful in 
your Investigation Into Enron's collapse. We fully support your efforts 
and want to assist in restoring investor confidence in our capital 
markets. Merrill Lynch intends to be an industry leader in helping to 
ensure that America's capital markets are governed by the highest 
ethical standards. 

Had we known at the time what we know today, we would not have 
conducted business with Enron. Without the benefit of hindsight, 
however, and based on the information available to us at the time, we 
strongly believe that our actions were appropriate and proper. 
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ENRON PREPAYS 


Total Prepays: more than $8 Billion (9/95 - 9/01) 
($5 billion outstanding at bankruptcy) 


- JPMorgan Chase: more than $3.7 Billion 

12 prepays, 1992-2001 

- Citigroup: more than $4.8 Billion 

14 prepays, 1993-2001 

- Others: more than $1 Billion 

Multiple prepays, 1992-2001 

- Bankers Trust 

- Barclays 

- Connecticut Resource Recovery Authority 

- Credit Suisse First Boston 

- FleetBoston 

- Morgan Stanley 

- Royal Bank of Canada 

- Royal Bank of Scotland 

- Toronto Dominion 


Prepared by U.S. Senate Permanent Subcommittee on Investigations, July 2002 


Permanent Subcommittee on Investigations 

EXHIBIT #101 
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FINANCIAL INSTITUTION KNOWLEDGE 
OF ENRON PREPAYS 


Enron: “Why Does Enron Enter into Prepays? Off balance 
sheet financing (i.e., generate cash without increasing debt 
load).” 

-Internal Enron presentation, accounting dept.. Bates ECl 594741 

JP Morgan Chase: “Enron loves these deals as they are able to 
hide funded debt from their equity analysts because they (at the 
very least) book it as deferred rev[enue] or (better yet) bury it in 

their trading liabilities.” 

- Internal Chase email (1 1/25/98), Bates MAH 2129 


Citigroup: “E[nron] gets money that gives them c[ash]flow but 
does not show up on books as big D Debt.” 

— Internal Citigroup email (9/28/00), Bates CITI-SPSI 84924 


Andersen: “Enron is continuing to pursue various structures to 
get cash in the door without accoimting for it as debt.” 

- Internal Andersen email from Enron auditor 
(12/16/98), Bates AASCGA 1 132-1 
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Finance Related Asset Sales 

Prepays and 125 Sales ($MM) 
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12/31/1900 6/30/1090 12/31/1999 6/30/2000 12/31/2000 6/30/2001 
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To: 

The Files 

From; 

Deb Cash 


Patty Grutzmacher 

Date: 

June, 1999 

Subject: 

Prepay Transaction 


Forward Salss Contract 


m 


For Physical Deals Only 
( ^ 



Transaction Description 

1. ENE receives a fixed amoimt of cash in return for a floating payment in cash or a 

commodity, the amoimt determined as the product of future commodity index prices and 
fixed commodity volumes. 

a) This transaction represents a forward sales contract as opposed to the monetization of an 
existing contract 

b) Volumes to be repaid are fixed therefore Enron is providing price risk management 
services 

c) The forward sales contract must settle periodically (i.e. monthly or quarterly) to 
maintain the integrity of the price risk. 


j:.2.inea/riidrigue/. r20D0/puLl>/prepa> Irunsa 
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ARTHUR ANDERSEN 

Date; June, 1999 

Subject: Prepay Transactions 


d) The forward sales contract must be at market day one; 

fixed payment = present value (fixed volumes * price curve) 

2. Co. A may choose to hedge its price risk related to the forward sales contract by entering 
into a swap with Swap Counterparty where Co. A receives fixed for float. 

a) This swap must be de-linked m every manner {i.e. termination provisions) from the 
forward sales contract. Note that Master ISDA's may create cross default provisions in 
these prepay transactions and therefore contracts are no longer de-Unked. 

b) IfCo. A is an SPE, and Enron is considered the sponsor of the SFE, Co. A can only hedge 

97% of their price risk in order for Enron to avoid consolidation of Co. A due to Enron's 
continuing involvement. Per EITF 90-15 and Topic D-14, hie 3% residual equity must 
stay at risk for the entire term of the transaction. 

3. Swap Counterparty may choose to hedge their price risk related to the swap in (2) above by 
entering into a swap with Enron where Swap Counterparty receives fbced for float. 

a) This swap must be de-linked in every manner from the forward sales contract in (1) and 
the swap in (2). 

4. For physical deals, Enron may purchase a surety bond for Co. A guaranteeing Enron's 
performance under the forward sales contract. If the insurance company s credit rating 
decreases, Enron is required to replace the insurance company or pay a higher rate. 

a) If Co. A is an SPE and Enron is considered the sponsor of the SPE, then the surety bond 
can only guarantee 97% of Enron's performance in order for Enron to avoid 
consolidation of Co. A due to Enron's continuing involvement. 

Based on our discussions and lengthy consultation with John Stewart of the PSC, the following 

is a summary of the accounting, basic criteria and considerations related to prepay transactions: 

Accounting 

(1) What is the accounting by ENE for the forward sales contract? 

Since ENE is a MTM company providing price risk management services they would 
record the following: 

MTM Liability 


j:/23naa,'rodrigue/. /2000/paUy/prepay transactions. Jim; 
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ARTHUR ANDERSEN 

Date: June, 1999 

Subject: Prepay Transactions 


(2) How would ENE account foi the swap with Swap Counterparty? 

The swap would be IvITM. 

(3) What is the accounting for the surety bond? 

Under Statement 133, the surety bond is considered a financial guarantee that provides for 
payments to be made in response to changes in an underlying (insurance company's credit 
rating). Therefore, the derivative would be measured at fair value. 

(4) What would the accounting be if there were cross defaults between all three 
transactions? {i.e. if ENE defaults on forward sales contract the swap is terminated) 

If the contracts include cross defaults, then all three transactions must be considered one 
and therefore be accounted for as a financing. EITF 88-18 provides guidance on whether 
certain factors of the transaction indicate debt or deferred revenue. We reviewed the 
factors indicating debt vs. deferred revenue and believe the transaction would meet several 
factors that would indicate debt if the contracts contained cross-defaults. 

Basic Criteria 


(1) Fixed payment = present value (fixed volumes x price curve (term deal)) 

(2) Counterparty has price risks 

(3) Settlement should be periodic (i.e. monthly/ quarterly) 

(4) Each contract must be de-linked 

(5) Contracts should be standard (normal swap) 

(6) Term of prepays done during the fourth quarter should cross-over at least two reporting 
periods (i.e. if the prepay is done in November, the term must be greater than four months 
to cross-over year-end and first quarter), otherwise a term that crosses over one reporting 
period is acceptable 
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AKTHUR ANDERSEN 


Date: June, 1999 

Subject: Prepay Transactions 


Considerations 


(1) Master ISDA's create cross default provisions and therefore contracts are no longer de- 
linked 

(2) SPE - If ENE is the sponsor of SPE, the SPE can only hedge 97% in swap in order for Enron 
to avoid consolidation of SPE due to ENE's continuing involvement 

(3) Cost of Funds - Prepays are discounted at Enron's cost of funds and Enron is changing the 
discoimt rate used on the other liabilities from LIBOR to Enron's cost of funds and Enron is 
changing the discount rate used on the other liabilities from LIBOR to Enron's cost of funds. 
(So there will be no deferred items on Schedule C related to prepays) 

Accounting Literature 

- EITF 96-21 

- EITF 90-15 
Topic D-14 

- December 1997 SEC Speech - Armando Pimentel 

- EITF 88-18 
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To: 

Jobn E. Stewart@ANDERSEN WO 

CC; 

Thomas H, Bauer@ANDERSEN WO; Carl £. BassCaANDERSBN WO; Patricia S, 
Grjt 2 inacher@ANDERSEN WO 

BCC: 


Date; 

12y]6/I998 09;52AM 

From: 

Debra A. Cash 

Subject: 

Attachments: 

Cash vehicles 


John, 


Enron is continuing to pursue various structures to get cash in the door 
without accounting for il as debt. Rawhide is closing this week along with 
several of the prepay structures. A question has come up with respect to 
nioneti’ing the value (NfTM asset) associated with some long-term power contracts 
in their pcTttclio. 

We have all concluded that Enion could transfer price and credit risk in the 
cash structures and account for them as price risk management activities as 
long as price risk w'as not passed directly back to ECT by tlie paity tiiat took 
the price risk from ECT (no cross defaults in swaps, etc). Tiisy want to take 
this one step farther and transfer only the credit risk associated with the 
contracts In the proposed stnicture, ECT assigns its rights to certain in the 
money power contracts to an spe in exchange for a price swap at the money and 
$. Tfje cashw-otild represent the MTM value of the contract. The price swap would 
pay fixed to spe and float to ENE. 

I belie'/e, since ENE receives S and pays a fesi amount back to she spe, that 
this_yv' 0 uld be debt. Do you agree? 

Unlike most deals, I don't need an answer right away! 

Deb 


Pag^ ! of t 

Permanent Suticommittee on InvesfrgatloiiJ 
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WHY ENRON PREPAYS 
WERE SHAM TRANSACTIONS 


• The trading parties, Mahonia and Delta, were not 
independent from the banks, JPMorgan Chase and 
Citigroup. 

• The trades in each prepay transaction were linked . 


There was no price risk for any party. 

There was no ordinary business reason for purchase 
of gas or oil by the banks or the special purpose 
entities. 


Prepared by U.S. Senate Permanent Subcommittee on Investigations, July 2002 
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The Ownership of Mahonia Limited 


Charity 


Eastmoss 

Trust 


Held as trustee ‘ 
f(tr 


Mourant& Co. Trustees 
Ltd 



Permanent Subcommittee on Investigations 


EXHIBIT #117 




394 


p_ O. Moon 
p de C. Mo<jr»p( 
s’ S- Sskcf 
R F. V, Jsure 
C. E. Coisanitic 

I. C. Jjcnss 

A. R . Binr> ing(Qn 

J. D. F. Oil! 

T- Hefbwl 


Mourant du Feu & Jeune 

Advocates, Solicitors and Notaries Public 
RO. Box 87, 18 Grenville Street^St Helier, 
Jersey, Channel Islands 


Tekphon: (0534) 74343 
Tdex 4192064 


Telecopier (0534) 79064 


CofSiiitanis 

H. de. C. MeufanI 
C. A. R. du Feu 
R. R, Jeuflc.O.B.E. 


Our Ref: ICJ/50/275/6 

R.A.C. Syvret, Esq., 

ConimerciaJ Relations Officer, 
Commercial Relations Departirent, 
Cyril Le .Marquand House, 

The Parade, 

St. Heller, 

Jersey, C.l. 



COMHEPCUl RELATIONS 

25.APR.19B6 

received 


24th April, 1986 


Dear Richard, 


Our Clients, Chase Bank S Trust Company (C.l.) Limited, Trust 
Division are considering promoting, from time to time, special purpose 
vehicles for use In particular banking transactions. The possible 
areas in which the SPV's could be used are numerous, but at this stage 
it can be foreseen that the likely use for them would be; 

1. where a company wishes to raise finance not by way of borrowing but 
by way of a related transaction. For example, a company may 
prefer not to borrow money on the security of a freehold property 
but rather to sell It to an SPV with the right of first refusal to 
repurchase the property at the same price. The SPV would borrow 
the money from Chase and the loan would be financed by the rental 
income generated by the property. By this means the company is 
able to retain an interest in any increase in value of the property 
whilst releasing the value of the property for investment in higher 
yield investments and at the same time retaining its existing 
debt/equity ratios.' The SPV can be protected by insurance the 
value of the property falling below the cost price and so can avoid 
any risk to it. 


where a company has a long-term borrowing at a fixed rate of 
interest(below'market values the liability can be, assumed by an SPV 
in return for a payment by the company which would be financed by a 
borrowing this amount from Chase at market rates. By this means 
the principa'l amount borrowed by the company could be reduced 
whilst the cost of servicing the debt is also effectively reduced. 


I Permanent Suhcoinmittee on Invesligations ] 
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MOUPtAHT. du Feu * JEUHE. 


R.A.C. Syvret, Esq. 
24th April. 1986 


For obvious reasons it is Important that the SPVs are controlled by 
Chase but, for accounting and other requirements, it is not desirable 
that they are wholly owned by Chase. Accordingly, Chase is considering 
establishing a charitable trust which would own all the shares of a 
holding company which in turn would wholly own the various SPVs. As 
you are aware this type of structure has been used for some of the 
"put-through" companies which have been used to "re-package" bonds and 
other monetary instruments over the recent months. 

In this case however, unless the structure is used for a public 
issue of securities which although is possible, is not contemplated at 
this stage, there do not appear to be any particular consents which will 
be required from your Department other than those normally required in 
connection with the Incorporation of a company. Accordingly, I felt 
that it would be proper to write to you to inform you of this proposal 
as Chase would welcome your comments on the principles involved in these 
types of arrangements. 


Yours sincerely, 

IX, James 


PN h)vU'”- 
I 
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I. C. James, Esq., ICJ/50/275/6 

Mourant du Feu & Jeune, 

IS, Crenville Street, RCAS/smb/G .24 

St, I^elier, 

Jersey. 29th April, 1986 


Dear Ian, 

Thank you for your letter of 24th April, 1986 regarding the 
fact that Chase Bank & Trust Company {C.I.} Limited are^ 
considering promoting special purpose vehicles for use in 
particular banking transactions. We have read this with 
interest and cannot foresee any special difficulties in the 
structure envisaged. 

I would imagine that the companies would only be incorporated 
for specific transactions and I think it would be useful if the 
Control of Borrowing application form identified these vehicles 
at the time of incorporation and gave a brief summary of the 
anticipated transaction and a note of the person or company for 
whose benefit the entity will operate , 

If you or your client would wish to discuss any particular 
cases with us in advance of incorporation, we shall be only 
happy to assist. 

Yours sincerely, 


R. C. aJ Syvret 
Commercijal Relations Officer 


to 
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O. Moon 
.Jt C. MoufSBi 
S. BaVcr 

, E. Couiaache 
, R . Bar tngion 
D. P, Oil! 

iMKUtUniS 
I, ac. C, Mouranl 
A, R. du Fra 


Mourant du Feu & Jeune 

Advocates, Solicitors anti Notaries Public 
EO. Box 87, 1 8 Grenville Street, St Helien 
Jersey, Channel Islands 


Telsphone {0534) 74343 
Teiex 4192064 


Telecopier (0534) 79064 


Our Ref: ICd/nf 


M.D. Fox, Esq., 

Assistant Cotranercial Relations Oiticer 
Coiisnercia] Relations Department. 

Cyril le Marquand house. 

The Parade, 

St. Heller, 

Jersey, C.I. 


COMMERCIAL RELATIONS 

1 9 HAY 1988 
RECEIVED 


19th May, 198S 


Dear Michael , 


Eastwoss LiniteJ 


Further to otir application to incorporate an investment holding 
company to be called Eastmoss Limited I am writing to give y™ some 
further details of the reasons for its incorporation and the activities 
In which it will participate. By way of background i should laention 
that I wrote to Richard Syvret on 24th April, 1386 regarding this 
general type of transaction for Chase and in his letter of 29th April 
under reference RCAS/siiib/G24 he confirmed that he saw no special 
difficulties with the proposed structure but requested that at the tine 
of Incorooratton:- 


(!) we indentify any vehicle which is being incorporated for 
such a transaction; 

(2) we give a brief suiunary of the anticipated transaction; and 

(3) we give details of the person or coiniany for whose benefit 
the entity will operate. 


I should begin by mentioning that although this particular 
transaction is a part of a Chase scheme, for various reasons, one of «y 
firm’s trust companies will In fact be acting as trustee of the 
charitable trust and will be administering Eastmoss Limited. 


The transaction is as follows:- 

1. A Bidder wishes to make a bid for a U.K. Company during this week 
but faces a problem with the bid as the Bidder and a subsidiary 
("Canco") of the Target company would control a significant 
percentage of the U.K. market in a particular sector. 
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^tJeune 


M.D. Fox, Esq. 
19th Hay, 1986 


2. The Bidder therefore must be able to confirm to the U.K. Office of 
Fair Trading that it has entered into an agreement »rith an 
independent third party to sell Canco subject to the bid 
succeeding. 

3. There are two alternatives open to the Bidder namely: 

(a) sell Canco at an undervalue now; or 

' (b) agree to sell Canco to a U.K. Company ("Xco”) for a 

consideration which will largely be a deferred price based 
on the eventual sale proceeds of Canco to a third party over 
the next 3 to 6 months. The proposal is that Xco would be 
owned 19.9% by a Chase nominee company and 80.1% by Eastmoss 
Limited. 

In other words by this second route in the event of the bid 
succeeding the Bidder would be able Immediately to divorce itself 
from Canco whilst retaining the benefit of its ultimate sale 
proceeds. 

4. The Bidder wishes to keep its options open to the last moment and 
so Eastmoss is to be Incorporated although It may not actually 
participate in this transaction. If the Bidder decides to sell 
Canco at an undervalue. 

For obvious reasons this is the extent of the information that I 
can give you at this stage. Once the bid Is public I will of course 
write to you again to confirm whether or not Eastmoss has participated 
and, if it has, to give you details of the Bidder, the Target, Canco and 
XCo. 


COSiv^ROAL BELATIONS 

1 9 MAY 1986 

RECEIVED 


This matter Is very urgent as the structure must be in place by 
this Tuesday evening so that the formal offer may be made on Uednesday 
morning. 

Please let me know if you require any further information. 


Yours sincerely. 



•K- 
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Mourant du Feu & Jeune Telephone (0534) 74343 

Advocates, Solicitors and Notaries Public 

Telex 4192064 

RO. Box 87, 18 Grenville Street, St Helier, 


j D. P. Crill 
if j. Herbe« 
Consui'an's 

H de. C. Mouranl 
C. A. R. du Feu 
R. R. Jeune. O.B.E. 


Jersey, Channel Islands 


Telecopier (M34) 79064 


Our Ref: ICJ/8320/2/7 




H.D. Fox, Esq., 

Assistant Cotimercial Relations Officer, 
Commercial Relations Department, 

Cyril Le Marquand House, 

The Parade, 

St. Helier, 

Jersey, C.I. 



29th Hay, 1986 


Dear Michael, 

Eastmoss Limited 


I should begin by thanking you and your department for the speed 
With which Eastmoss was incorporated. This was very much appreciated 
not only by this firm, but also by Chase and the other participants in 
the transaction which for reasons which I shall explain later in this 
letter, was abortive, but nevertheless was highly successful from the 
point of view of Chase and its ultimate client. The role of the Island 
in achieving this was crucial and the fact that we were able to 
incorporate the company in this very short time scale has, in my view, 
enhanced Jersey's reputation with the various professionals involved in 
this transaction. 

I undertook in my letter to you of 19th May that as soon as the 
matter became public I would write to you to give you full details of 
the various participants. 

The participants were as follows:- 

Bidder Dixons 

Wool worths 
Comet 

Teak Investments Limited 
{a Coward Chance U.K. 
shelf Company) 


Target 

Canco 

XCo 
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^reu&Jeune 


M.D. Fox, Esq. 
29th May, 1986 


The position was that Chase were aware that Dixons had been 
negotiating with a third party, who has now been identified as Granada, 
regarding the sale of Comet should Dixons' acquisition of Woolworths 
prove successful. In view of the complexities of the situation it is 
not surprising that Granada's initial offers were significantly below 
the actual market value_ of Comet and both from the commercial point of 
view and from the fact that this could give rise to unfavourable 
publicity which would not assist Dixons in the midst of a contested 
takeover, it was felt by Dixons and their advisers, S.G. Warburg S Co., 
that Dixons could not accept this initial offer. Accordingly Chase 
were approached with the suggestion that they should fund Xco which 
would thereupon agree to purchase Comet at a price determined by the 
actual sale proceeds of Comet to a third party in the months following a 
successful takeover of Woolworths by Dixons. 

For U.S. regulatory reasons Chase were then advised that they could 
not have either the ownership or the control of Xco and so the Jersey 
structure outlined in my letter to you was proposed. In order that the 
U.S. authorities could be entirely satisfied with the arrangements it 
was considered preferable that my firm's trust company should act as 
trustee of the charitable trust and administer Eastraoss rather than 
Chase Jersey. 

In the event, at 4 a.m. on Thursday 19th May Xco was able to make a 
formal offer for the purchase of Comet. Apparently, in the light of 
this 'market-value' offer, the discussions between Dixons and Granada 
intensified. At 9 a.m. on that morning it was announced that Granada 
had agreed to acquire Comet, provided that Dixons' bid for Woolworths 
was successful, on terms which were acceptable to Dixons and 
significantly higher than the original offer. The result was therefore 
highly satisfactory both for Chase and its client, Dixons, even though 
the Xco offer was not accepted. 

I think that I should also mention that Eastraoss Limited was only 
entering into this transaction on the basis that it would have made a 
profit pro rata to the amount of the Comet sale price. Thus if Comet 
had ultimately been sold to a third party for the same price as that 
paid by Granada, Eastmoss would have made a net profit of approximately 
£40,000 which would have been available to be distributed to the 
Trustees of the Charitable Trust for them to apply for charitable 
purposes. 

I am raising with Chase the question of whether Eastmoss Limited 
should now be dissolved but I understand that there is a possibility 
that it will be used in an alternative transaction provided that your"' 
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M.D. Fox, hsq., 
29th May, 1986 


department is agreeable. I am obtaining details of 
I will write to you with these if it appears uhai Eastiaos. Limited is to 

be involved. 

Please let me know if you require any further information. 


Yours sincerely, 

[/w 


I.C. James 
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STATES OF JERSEY 
Application for consent to issue shares in a 
proposed Jersey Company (made pursuant to the provisSons of 
the Control of Borrowing (Jersey) Order, 1958, as amended). 


t'age one 


Notes: Refer to page 3 for irvstructions on the compietion of this form. 

fnfomaiion contained in Paris i and // will he supplied to the Comptroller of Income Tax. 


FOR OFFICIAL USE ONt 


PART I - DETAILS OF PROPOSED COMPANY. 

1. Name of proposed company and reference Number of the provisional .Name: CP 7606 

MAHQNIA LIMITED 


4 1 72 


2. Principal objecis of the company; - 

FINANCE -COMPANY 

3. Details of share capital: (State amount of authorised capital and no. and par value of shares). 

10,000 shares of _£.1_ each 


n 


Full names of Founder members: 

JURIS .LIMITED 

LIVELY IIHITED 


5. Is the company to be “exempt" for Jersey Income Tax purposes? YES/H(®Xj 

6. fa) Will anv additional owners be introduced within six months of incorporation? 

XE6/NO’ 

(b) Win any shares or other securities in this Company be offered to the public at any time? 

(See Note 6.) XES/NO’ 

If the answer to either question is "YES", please give relevant details in Parts II 
and/or III, or by separate letter. ’Delete as appropriate. 


Note: Before completing Parts II and/or III, please read Notes 2 and 10 on Page 3 of this form. 


PART n - DETAILS OF BENEFICIAL OWNERS RESIDENT IN JERSEY. 

7. State the full name(s) and full residential address(es) of the ultimate beneficial owners of the 
shares in the proposed company (Refer to Notes 3 and 10). 

Hourant & Co. _Trustees. Limited. as.Trus.tees.pf 


/A/zt/ft- 


The .Eas-tmoss. Trust,, a. wholly, charitable, trust . 
established. by dedar^lqn .of trust. . 


if any of the applicants are or have been a beneficial owns- of any other Jersey companies, 
give names and registered numbers of all such companies. See Note 3(d). 


Kindly .refer. to .a.tiached .schedule 
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,tffsr to page 3 for mstructions on the completion of tbs form 


PAST in - DETAIL OFBMTICUL OWNERS RESIDENT ELSEWHERE 

9. &ate the full Bane(s), occupation, and address(es) ofthe ultimate beneficial ownersofthe shares in 

the proposed company (R^« to Note 5). 


FOR OFFECSALUSEONl 


18. If any of the api^icants &t9 or have been a beaefidai ownet of any other Jersey com^y, 
give names and regisered numfeers of sK such compsmes. See note 3{d). 


PART rV- GENERAL 

II. tx^sln fully why the company is being Itseorporated in jemy, giving details of its propOKd 
activiitcs. See note 4. j 


To assist In transactions arranged by Chase Bank 


12. a licence bs>m granted aader H of the of UndertaiJngs and Devekjpment T 

Law? (See note 7). / No^ licence No.; 

33. If the share capital is lo be j^ed at a pr«nium on incorporsUon or in the future, please give > 
fsUi detaQs, cr if Control of Borrowing cansem is required m respect of the bsue of asy otb« 
s^urities, please pve Mi 


Ctoafirm that none of the beaefidai owners, the SetUor or named beneficianes has in any part 
of die wtmld been declared bankn^t *en desastre' or t^n a IXtector of, or otterwise 
concerned in the managemem of, a company whidi has been subject to an iasolvsmt fiqiudation , 
or been the subject of a Judidal enquiry. (If such confirmation cannot be given, give Ml details 
bycoverir^letie^.^^.^ 


I DECLARE THAT THE ABOVE PARTICULARS. AND l?4FORMATrON GIVEN IN 
ANY ATTACHED LETTER. ARE TRUE TO THE BEST OF MY KNOWLEDGE AND 
BELIEF, AND THAT I AM AWARE OF THE PENALTIES CONTAINED IN THE 
BORROWING (CONTROL) (JERSEY) LAW. 1947. AS AMENDED. FOR PROVIDING 
FAL^ INFORMATION . 

Date .m m Signed .... 


Mrti>w.anf fin fnit S JSSlft© 
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STATES OF JERSEY 
AppUcaticR far coastal to issue ^arcs in a 
prop(K«d Jersey Cocnpany {made pirsuant to toe provisions of 
the of Borfpwinl (Jersey) Order, 1958, as amended). 

F ates: Refer tOipage 3 for instructions on the cxwnpletion of this form. 

Informakon conicined in Partsltind i( wilt be supplied to the Comptroller of income Tax. FOR OFFiaAi. USE ONLY 


PART I - DETAILS OF PROPOSED COMPANY. 

1. NamcofproposedcompanyandreferenccNumberoftheprovislonalNaneiCP 

STONEYILLE AEGEAN UMITED.i 


h Principal objects of the company:- 

- .. XG. ISSUE .KQJES .. 


5. Details of share capital: {State amount of authorised capital and no. and par value of shares). 

, . XO^OOO.Qf £1. each •: 


4. Full names of Founder members: 

. . MIURAliT ,S .CG-. SECREIAiUES.LJNUm , 
JURIS LIMITEO 


UVELY LIMITED 


44747 


5. Is the company to be “exempt'’ for Jersey Income Tax purposes? 

6 fa) WiU anv additanaJ owners be introdaced within six tsonihs of incorporation? 

^ KBSfNO- 

fb) Will any shares or other securities in this Company be offered to the public at any time? G 
[See Note 5.) m(^0^ 

If the answer to either question is “YES", please give relevant details in Parts II 

anchor DI, or by separate letter- *Delete as appropriate. 

Note: Before completing Farts 11 and/or HI. please read Notes 1 and 9 on Page 3 of this form. ^ 

PARTH- DETAILS OF BTOFICIAL OWNERS RESmENT IN THE BRITISH ISLES. 

(For definition - See note 2) 

7. State the full naine(s) and fall residential addTess(es) of the ultimate beneficial owners of the 
shares in the proposed company (Refer to Notes 3 and 9). 

. .MQUr.an.t. &.Co, .Trustees .Limited- as Trustees -o-fi -the- Eastaoss- Tru st • • 

■' . .a .wtallji.chwI.tAb.le.trust .emted .by. .decUrattoji. of ^cust.j . .1 . ... 

j, 

S.Tlfor,,,C.ka^4..kk. , 

7- 

8 If any of the beneficial owners named in this application have, or have had 25% or more 
benefidal inrarcst in-ehe shares of any other- Jersey companies, give names and re^stered 
numbers of'all such companies. Sec Note 3(d). 

}(1n<Sly_ refer to, attached, schedule. 
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jcation for consent to issue shares. 


44747 Paget 


efer to page 3 for instructions on the completion of this form 


FOR OFnClAL USE ONLY 


f pARX in - DETAILS OF BENEnCIAL OWNERS RESIDENT ELSEWHERE 

9 . State the full name(s), and town and country of residence of the ultimate beneficial owners of 
the shares in the proposed company (Refer to Note 3) 



10. If any of the beneficial owners named in this application have, or have had 25% or more 
beneficial interest in the shares of any other Jersey companies, give names and registered 
numbers of all such cotnpanies. See .note 3(d). 


PART IV - GENERAL | 

11. Explain fully why the company is being incorporated in Jersey, giving details of its proposed 
activities. Separate more comprehensive information is required if the company, or an 
•associated coinfiany thereof, is to provide any services connected with or relating to banking, 
deposit taking, insurance, investment or finance for persons other than those disclosed in replies 
to questions 7 and 9 above. 

. . .m ISSUE .NOTES. AND .T.Q FINANCE .TRANSACTIONS. ARRANGED BY 


. . .C>IASE.8ANK. 


o 


12. Has an application been made for a licence under Pan II of the Regulation of Undertakings and ^ 

Development Law? Licence No 

13. If the share capital is to be usued at a premium on incorporation or in the future, please give — 
fun details, or if Control of Bonowing consent is required in respect of the issue of any other Q 
securities, please give ftiU details. (See also Note 6). 

R 


Confirm that none of the beneficial owners, the Settlor or named beneficiaries has in any pan 
of the world bem declared bankrupt dr -en desasire’ or been a Director of. or otherwise 
concerned in the management'of. a company which haS been subject to an insolvent liquidation 
or been the subject of a Judicial enquiry. (If jtuch confirmation cannot be given, give fuU details 
by covering lettdr). 

CONFIRMED 

I DECLARE THAT.THE ABOVE PARTICULARS. AND INFORMATION GIVEN IN 
ANY ATTACH^ LETTER, ARE TRUE TO THE BpST.OF MY KNOWLEDGE AND 
BELIEF. AND itHAtT I AM AW^ OF; THE PENALTIES CONTAINED IN THE 
BORROWING (CONTROL) (JERSEY) LAW, 19.47. AS AMENDED. FOR PROVIDING 
FALSE INFORMATION. 

Date 14tll July 1989 ... Signed .. 

^ (See Noie 8) 



uniineiiiT nii rcii 


iciiwe 
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JERSEY RESISTERED COMPANIES OWNED BY THE TRUSTEES OF THE EASTHOSS TRUST 


EASTMOSS LIMITED 34768 

DALEBURY LIMITED 38317 

RUBYDfflffl FINANCE LIMITED 41044 

STONEVILLE ONTARIO FINANCE LIMITED 41010 
STONEVILLE MICHIGAN FINANCE LIMITED 41009 
STONEVILLE TOPAZ LIMITED 41300 

STONEVILLE HURON LIMITED 41301 

STONEVILLE ATLANTIC LIMITED 41648 

STONEVILLE CASPIAN LIMITED 43164 

STONEVILLE SUPERIOR LIMITED 43278 

STONEVILLE BALTIC LIMITED 43819 

STONEVILLE JAVA LIMITED 43890 

STONEVILLE HARKMIA LIMITED 44443 

STONEVILLE ADRIATIC LIMITED 44444 

STONEVILLE TIMOR LIMITED 44563 

STONEVILLE CORAL LIMITED 44564 

STONEVILLE AEGEAN LIMITED 44747 

.STONEVILLE KARA LIMITED 45573 

GOTHIA FINANCE LIMITED 47355 

GRAPHICS FINANCING (JERSEY) LIMITED 47987 
TAVON LIMITED 48067 

GOLDVALE FINANCE LIMITED 48068 

SHONDUS LIMITED 48529 

SPARTAN LIMITED 49220 

WELLSGATE LIMITED 49735 

TUNWELL LIMITED 51426 

CIDERFORD LIMITED 51769 



408 


Mourant du Feu & Jeune 

ADVOCATES, SOUCITORS AND NOTARIES PUBUC 


Jersey Financial Services Commission 

Nelson House 

David Place 

St Helier 

Jersey JE4 8TP 


?0 Box 87 
22 Grenville Street 
St Helier 
Jersey JE4 8PX 
Channel Islands 


Tel: 01534 609000 

Fax: 01534 609333 

InCcmadonat 

Tel: +44 1534 609000 

Fax: +44 1534 609333 

wvAv.mouranc.com 


Direct Dial 01534 609335 



19 November 1999 


Our ref: ICJ/8276/1/1395490 


Dear Sirs 

Mafaonia II Limited (the Company) 

We attach the incoqioration papers for the Company that will be wholly owned by 
Mourant & Co. Trustees Limited as trustees of the Eastmoss Trust. 

This Company will be invited from time to time to enter into arrangements that will 
assist The Chase Manhattan Bank in providing finance for major US Oil and Gas 
companies. The arrangements iri each case will involve the Company entering into a 
Forward Purchase Contract with a US Oil or Gas company to purchase its forward 
inventory of Oil or Gas, as the case may be. The Company will also at the same time 
enter into a Forward Sale Contract with Chase to sell the inventory of Oil or Gas that it 
will be acquiring from the US Oil or Gas Company, The arrangements with Chase will 
be such that the Company's obligations to Chase will be limited in recourse to the 
benefits which it receives from the relevant US Oil or Gas company under the 
respective Forward Purchase Agreement. The overall effect of these arrangements will 
be that Chase will be providing finance to the relevant US Oil or Gas company on the 
security of the inventory of Oil or Gas but without the Company taking any exposure to 
the Oil and Gas market. Chase will act as the Company's agent in monitoring the 
making and receipt of all payments to and from the US Oil or Gas Company and the 
delivery and receipt of Oil and Gas by the Company. 

The first transaction proposed for this Company will be with Columbia Natural 
Resources Inc, a subsidiary of the Columbia Energy Group, and will involve the 
Company agreeing to purchase Natural Gas from it. 

The directors of the Company will be provided by this firm. 


P de C Mourant. RF VJeunc, C E Coucanche. I C James. A R Binnington, JD P Crill, TJ Herbert, J A Richomme, E A Breen. 
C L i Davies, N C Davies, AJ R Syvrec. E C Devenport, J P Speck. B H Lacey, M R Scott. J AJ Chapman, J C Walker 
Associates: N M Hamel. G A Pollano. S M Gould. W Maiorey, D R Wilson. N J D Chapman, R A Hickling 
Consulcancs: R R Jeune C B E. K S Baker 



Pase2 

Jersey Financial Services Commission 
1 9 November 1999 


10 / 8276 / 1/1393973 


Please do not hesitate to contact me if I can provide any further information in order to 
complete the incorporation of the proposed Company. 

Yours faithfully 
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Gareth' EssexCaler - Re : Mahonia el al - Enron trades 


From: 

To; 

Date: 

Subject 

Thanks for the information. I have no comments. 

»> Gareth EssexCater 26/11/2001 12:26:11 »> 

Ian - regarding the e-mails sent to you overnight from JPM New York requesting that each of the 
Mahonia vehicles execute POA in favour of JPM I have spoken to Jeff Deliapina this morning. 

JPM believe Enron are close to defaulting on their forward sale contract obligations. A credit rating 
downgrade is expected which will trigger all sorts of margin calls and, Jeff believes, the default. They 
are, in Jeffs words, in the grip of a 'pretty good meltdown’. 

The purpose of the POA is to empower JPM to act on behalf of the various SPV’s and take the various 
action that will need to be taken in relation to the contracts (and in particular of course the collateral) if 
the default becomse a reality. 

Jeff stressed the urgency of this as you can imagine. I am arranging board meetings today - please 
can you let me know if you have any immediate comments. I am looking at the contracts to see what 
the practical effect of a default will be for the SPV’s. 

Gareth 


Ian James 

Gareth EssexCater 

26/11/01 13:46:09 

Re: Mahonia et al - Enron trades 


Pprmancnt Subcommittee on Investigations 

EXfflBIT#119 
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Julie Carter 


FrojTii ^ fan Jemcs 

Sent: 04 March 20Q2 13:45 

To: Julie Carter 

Subject: ^E; mahonia pipeline imbalances 


Ok 



Original Message 

from: Julie Caxter 

Sent; 28 February 2C02 16;17 

To: Ian James 

Cc: Gareth EssexCater 

Subject: FW; xtiahonta pipeline imbalances 


Ian ' ' 

Further to the request below Greg has just cal’sd to advise that JPMorgar: as Agents 
have arranged to settle the invoice and that they do not need ocr instruction. 

...! has also advissd that they have just discovered enomslies in the Texas Eastern 
Aipeline agreements in respect to certain trades (Occidental and also Enron 58) 
whereby the pipeline egi eeiiiejits are wade directly between the providers and JP Morga.n, 
effectively bypassing Mahonia. Accordingly new pipeline agreements need to be 
completed reflecting the providers delivering to Mahonie who then in turn deliver to 
JP Morgan, he will forward the paperwork to -ne by fax and would be grateful if the 
directors would consider execution as soon as possible. 

If you require further information in this respect he is happy for you to call either 
.himself (CO 1 212 834 4286) anci\ox Phil Levy for more background. 

In additicn he advised that mahonia II is due to start receiving and delivering gas 
shortly and accordingly new pipeline agreements will need' to be put in piece for that 
company . 


In addition, should I inform Jonathan Cotton of Slaughter & May of these conversations 
and copy him in on all paperwork in this respect as he has requested"? 

Kind regards 

Julis 


Original Message 

From: Julie Carter 

Sent: 15 Februarv 2DG2 14:28 

To: ’ GREGORY . CF.OWLEYSjpmorgan . com’ 

Cc: Ian Ja.mes; jenathan. cotton0sisughterandmcy, com lE-reailJ 
Subject; RE: mahonia pipeline imbialancss 


Dear Gregory 

The Directors are in the process of preparing the request for JPMorganChase as .Ascent 
to settle the invoice in question. 

To enable them to finalise that request would you, as Agents, kindly, confirm_to which 
trads the invoice relates. 

Kind regards 

Your.s sincerely 

For and on behalf of & Co. Secretaries limited 


Permasait Sabcomsuttee on tnvestieatiMi 

EXHIBIT #120 
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Sicnaf'S S W5ii<er 
"■ 07/ 17-/2000 09 23 AM 

73 RoDert . faoand/CHASEQCHASE 
■:c 

Suciac: Re Restructu/in^ existing prepays 
Rob • 

FY! - yoy'ii see tnai Jerf 0. is working on this situation 

. by Richard S Vv'aliief/ChMoc cn 07/1 ~/2000 09 19 AM 

Jeffrey W Dellapina 
07/17/2000 07 24 AM 


r..-4 2C32 

7o Da«is Tha,,io^@enron net. Joseph.Deffner^ECT er,ron net, Brian_Kerngan@£2T ciiron.net 
cc Gregory Crowley/CHAS£@CHASE. Richard S Walker/CHASE@CHASE 
SuCiect; Re: Restructuring existing prepays Q 


Look forward to discuss.ng this mornmg. (Brtan. Rick cailed me over the weekend I'l! be 

available to assist.) 

Some backgroui.J -.-o addit'l thoughts. 

• several months ago we realised that the Mahonia margin calls had not been made and when 
these commer,>.=j., , oegan discussions with several individuals at Enron. I'm wcii cware that 
Enron was worbirs --n a proposaf: howeve. 1 thougr-r mat the margm was bemg c' 0 -'*ed in the 
meantime. 

• given the na:- / .f these transactions, which ...uKe a notionally equal swau ...e_rD Enron 
pays fixed and 'r ase pays flaoting. Chase is currently posting huge margm'w'n cnron NA. 
This collateral 'S ''k^iiy m the form of Treasur-es 

• Is it also worm 'onsidenng the following soKinon: Grant Enron the right to ro-^vpothecate 
these Treasuries 0 have not yet cleared this with legal nor have i checked '^•’r Master with 
you.) 

Let's discuss 


Oavis_Thames@enron net on 07/14/2000 07:20:11 PM 

■••••* ■^i:af!^es@enn:'n.rtet on 07:20:11 PM 


Jeffrey w 2e!iaoina/CHASE@CHASE. Gregory Crowiey/CHASE@CHASE 
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Julie Carter 


From; Julie Carter 

Sent: 24 SaptarnSer200t 15.24 

To: LevygPhiiip 

Subject; RE: Prepay Docs 



Phil 

Thanks for forwarding these documents. 

Jus! to let you know, we will not nave any oartnsrs in the office on Friday afternoon as thsy will all be attending the partners six-monthly 
meeting. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

<Philip.Levy@chase.com> 24 September 2001 >» 

"Julie- 

Foliowing is a communication from Enron with respect to a new transaction 
that they would like to close this. week. Unlike the piior prepay 
transactions which resuRed in physical delivery of natural gas. this 
transaction will be documented as a cash-seRled prepaid swap und.er ISOA 
documentation. Under this scenario. Mahonia will make an upfront payment 
(much like in the standard prepay) but, instead of receiving specRed 
guantities of natural gas over time. Enron will pay cash to Mahonia (which 
will, in turn, make payment to Chase under a swap transacion with Chase, 
which transaction will also put Mahonia in funds to matte its payment to 
Enron.) 

I am in the process of reviewing the enclosed documents and win provide 
comments on Mahonia's behalf to Enron. I believe that all the ancillary 
documentation between Mahonia and Enron typically provided in Che physical 
prepay transactions will be necessary here as well (Soard resolutions, 
minutes, legal opinions, etc.). 

I also want lo apologize for the delay in resolving the account issues you 
have raised. R is my understanding that Jeff and MTkc are following up on 
the matter and will respond to you shortly. It is my further understanding 
that the back office is retrieving Che Crystal confirms you recuested and 
will forward them shortly. 

Please feel free to contact me should you have any questions. Thank you 
for your patience and cooperation. 

Phil. 


— Forwarded by Philip Uevy/CHASc ' 


Q9/24.’200l 10;07 


"Koehler, Anrte C." < Anne.C KoehlerrSENRQN.c3m > on CS/23/2C01 0“:20;08 PM 


To; Jeffrey W. Oellapina/CHASEtgCHASc. .Robert Trabani'CHAScQCI-lASE, Philip 
Lsvy/CHASe@ChiASE 

cc; "Garberding. MichaeT < Michael.Garberdine(gENRQN.eam > "Sills. Lisa" 
< Lisa.3illsiS£NRON.eam >. "Moon, Eric" < £fie..MQoniSENRQN cem >. "Soyt. 

Eric" < £rie.Sovti5)ENRON.com >. "Quaintance Jf.. Alan" 
< Alan.Quaintance.JnQENRON.eam >. "Clark. Catherine" 
< Calherfne.Clafkg)ENRON.eom >. "Slument.hal. JefT 
< Jeff.BlumenlhaliS)SNRON.eom > 

Subjecb RE: Prepay Does 


Abached hereto are first drafts of the form of swap documents w* 
propose to use in conneaion with the prepay trarsaction with Chase and 
, Mahonia. Since we do not have a Master iSOA In place with Mahonia. I 
have drafted the ENA/Mahonia confimtaticn In form sf a "ceemed 
ISOA". 

FOIA Confidentiai 
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GtobiSvrsic^Fswrce "IS-SIS-SOTS Fax Ni«t^ 713-216-2339 

To. Karen Stmon«:H<^E@CHASE 

cs: J^freyW, Dellapina/CKASE ^ 

Subject; Re; Pre-pays Q 

t^ren, 

The latest developments on the famed Enron prepays is that we SKa no longer utilizing the bank marked 
to lay off the Ofiase ffimugh Perftjrmance teffere of Oedit. Rather, Chase b laying-off Ss 
concentration risk through Surety Bonds provided by Enron's insurance camparues. They get a ^eat 
rate <as the insurance risk prkang is b«ter than the PLC pridr^ we can gm) and an ancsH^ benefit for 
Efwon is to free-up precbus bank capacity. 

Jeff Cettapina and Bob Meitensotto worked on a deal this summer where they took out a couple of the 
older Prepay PLCs with these surety bonds. Jeff is also working on ^ther prepay for Enron now. So. 
the last time we were acbiaAly intl^ martet vwth a R.C*backed deal was quite a while back t1 ye^) ... 
bottom Ihe. Jeff doesnt need me anymore. 

Enron loves the^ deals as they ae able to hide ffmded debt from ffiair equity analysts because toey 
(m the very least) bo<^ it as deferred rev or (b^er yet) bury it in thar trading itabiirSes. ITiene atB, 
hovrever, tax attribiSes to toe that cam "fresiwn" NOL's. TNs a^Hkite was key in a trans^ion 

whicdi was done for Crystal Oil. Short story is that sale can accelerate gains to the year in whicti the 
prepay is consumsted, which gains can be offset by (spiring) NOL's. Following years yield larger toan 
Qtowwiss lo^s. wWcii tK^ “freshKied" N<X's. 

I am attaining toe latest Prepay bank universe tost I have. 



bkunivSS xls 

I am ^so atiartoing the struc summ for the 98 prepay whicto was uWmaeiy done vrito the surety bonds. ! 
think it has some historical pricing into. Of cowse, all of that (todng is ancient history. I always started 
with a PLC fee at 75% of company's funded cost and adusted from to«e for size, time of year, bank 
cs^acrty i^ues. etc. 



98s$um3 Ooc 

Take care, we're heading out to do the Thanksgiving thir^ this PM, sot am working from the satellite 
office (i.e. home) this AM. 

Karen Simon 



Giatoai Sy«<jicai«sS r n^jnce -u.?'?. 777.3630 FasfNuntbef 44-171-777-3341 


■■■s Georgs Serics'CHASE@CHAS£ 

cc Davtd ’GSP-Lonaon' StewarVCHASE@CHASE 

<uD!cc; •■>re-pavs 
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* ’ JaffreyW.OellapIna 

; l»23rt9S80a:30PM 


To: 

cc: 


Subject: 


Mark Malloy/CHASE#CHASE, HeaSw Undshxan^HASE@CHA^ 

Philip Uvy/CHASE9CHASE, 

Enron Forward Sals Transaction 


This morning we closed the $250,p00,000, natural gas forward sale transaction. Thanks to your 
M^^an®. we have "advanced the technology" on the prepaid ®mmodity transactions by structuring 
creditenhanrament in the form of surety bonds rather than bank LCs Ohe traditional credit support in this 


Is this a trend? 


REDACTED 

and th^ks 
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Client Attendees: 

Joe Deffiier 

Chase Attendees: 

Richard S. Walker 

CC: List: 

Jcf&cy W. Dcllapina 

Bob Mertensotto 

T.evef of Attendees: 

AssL Treasurer, Other 

Filin? Ofneerfs): 

Richard S. Walker 

Robert Ttahaad 

Christopher WardeO 

Gary K. Wright 

Todd Maclia 

Dod Fraser. 

• 


OTC/Sr M?mt 

Attendees: 


Call Date : 06/11/99 Call Tyje : InPmon 


Meeting Details : 

RED AttRT 

Joe called to indicate tfial Enron would like to do a S500 MM natural gas prepay and that they would like to do it 
prior to June 30 111 This is the prepay that JefFMcMahon rcfcrcd to in our recent meeting and it would (a) likely be 
the only prepay executed for 1999 and (h) would represent the monetization of most but not all of the expect excess 
of assets over liabilities for price risk management. 

I told Joe we would determine any capacity consnamts ASAP. In this regard the prefered structrure is as follows 

• Amount; S500 millioa 

• Commodltj-: Marural Gas 

« Tenor: 5 years (wc'vcdonc one five year prepay although the last wo have been 3 and 4 years) 

• Average Life: 2-S year (Deffner's esnimte) 

• Preferred Sureties: Liberty Mutual. St Paul, Travellers, SAFECO {«.. 4 x SI 25 MM each) 


JefT give me a call AS.\P 


Relationship Information : 


Fo1Iqw-Up : 


Productfs) Discussed : Derivatives 


Pprmanent Subcommittee on Investigations 
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/ Scnard S. WalWar 
06/2A/9S 11 ?6AM 


To Oinsa Mehta/CHASE 

cc Je^rey W 0eiiapina/CHA3c@CHAS£. RoCert 7fabancl/CHASE@CHASE. Sob 

Mer(snsotta/CHASc@CHASE 
Subjecf Rs S^fon 


Oinsa - 

As discussed the business pucposa underpinning the current 3500 MM prepay exercise is simpfy that of 
efficiently priced funding From a financial siatement perspective, the prepay structure serves to 
monetize” the positive excess of assets far pnce risk management over iiabiBties for pnce ris< 
management, 

i ha've had nis "business purpose” discussion a couple times recently ■ m late May we had a high level 
meeting with Enron's Treasurer, Jeff MciNfahon m which he articulated the business purpose outlined 
abcve Chase participants in that May meeting mduded myself along with, Jim Siello. Chris Warden and 
several athers !n addition I have had a sirniiar business purpose discussion with Joe Deffner who is the 
Enron finance person who is m charge of their end of the prepay execution, 

LS! rne know if you need anything fuitrer 

Rick 

Dmsa Mghra 


Oinsa Mehta 
06/11/53 04:10 PM 


To Richard S WalkerKlHASEgCHASE, Jeffrey W Oeitaomg/CHASE^CHASc 
cc 

Subset Ertfcn 


Ric. Jeff 

If Enron are contemplating a jumbo prepay I think ic-Acuid ce gccd to have a use-of-oroceeds .'coroorate 
adjectives type of discussion at ar. acc-ccna;e ‘evsi i wccc .ks :c :s part of :nis discussion vou can ;et 
•noid of me in Londort 

Regards 

Dinsa 


JPMC-H 005892 
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Rob*rtTr^>«nd 05^1/200001:38 PM 


Ta. 

Subjed- 


J8*ty W. Oellsptna/CHASSeCHASe 
Richard S. Wa(l(ef/CHASE®CHASE 
Enron 


Fafvwded iy Rodert TrabandCHASE on 05<'31/2000 01.40 PM 

. Ownte OsWsy 1lJ» WW 

Global Cr«dit CaprtaJ M»nag«mefit’Cre<M 0«fiv*{NM {212)210.9015 PaxNumEwr {212)270.2370 
To Robert Trabana'CHA5E®CHASE 
CC 

Object Enron 
Rob, 

Below IS &ie pricing of an amortizing swap As ! menHors^d to you on the phone its about 10-15bps above- 
the current market for enron due to the size of die trade. The average cost is 85 bps. 



Size 

Pnce 

1 

750 

70 

2 

600 

30 

3 

450 

90 

4 

300 

100 

5 

150 

110 


Since this is a prepaid forward contract the economics work just like a loan and wS! attract hog share 
capital 'Hie nskmisgabon will elmlnatene^atcapit;^. llie capital ^eed up will be over SISf^M tfycu 
can give me credit spreads on the forward I can calculate a break-even for you. 

regarts 

Dennis 


FOiA ConfkSerfial 
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William Mamas 
07/17/98 09:56 AM 



Global Oil & Gas (713) 216-6386 Fax Number (713)216-4227 

To: Robert Traband/CHAS£@CHASE 

cc. 

Subtect: Prepay 


Forwarded by William Mamas/CHASE on 07/17/98 09:52 AM 



* Commodity Derivatives (212)834-4284 Fax Number: (212) 834 6084 


To: William Manias/CHAS£@CHASE 

cc; Jeffrey W. Deilapina/CHASEigCHASE 

Subiect: Prepay 

Bill. 


Breoaygeneric,0798.DDHere is 3 copy of the fisw prepay pitch, i have saved it as a 4.0 powerpoint file as 
1 think this is the version you guys use in Texas. 

Obvtuosly this is p&c and not for distribution so only use for your own education. 

Jeff will be back in on Friday, and you can speak with him directly regarding Coastal States, 
regards, 

HSC 
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12/0472000 03:57 PM 
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SECURITIES 1 SYNDICATION (mjaie-SSSS Numbw: (713 2lS-»5e3 
To; □ofDn_3abag@sumi(Qmobank.coin 

cc. (&cc; George Seric^CHASE) 
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Description of Enron Prepay T ransaction: 

Executiw* Smnrrwfy: 

Chase is in disossions with Enron to arrange a S-ysa* S500MM Pfepatd Gas Sale fPrepayl for 
either Enron North America or Enron Natural Gas Markehng Corporation to tse backed 100% by 
su'eties. As a result of Chase's exposure to sureties and our aggregate exposure to Enron, the 
Prepay wouid ije Pictured as a S-way duC transaction, vrith each bank fwxJirsg S187MM. This 
stiXiCture calis for Enron te delivery monthly gas volumes over the 5-ysar term, with an initial 8 
morrth holiday. The gas volumes are soW at a swapped price, rasulting in a fixed loan 
arooftization. The average life of the loan is approximataly 3 years. 

Enron Corpor^n will guarantee the perfermanMi under the Prepaid Transaction. The tmyef of 
the gas will be Mahoria limited. The primary creCrt exposure is to Enron given that the primary 
33S dctlivefy obligation is with Enron; back-up crecSt protection to snsurs deliveries/ performancs 
is provided through surety bonds. Chase will also provide credit support to the strucure in our 
position as hydrocartxjn and interest rate swap counterparty to Mahonta. 

In an ^ftsrt to manage y€»f-end ItqxwJity. Enron has labeled tills transactiort a high priwity 
year-end ftfisn. Further, the company has expressed th^ due to several large sot^oss of ca^ in 
the 1st quarter of 2001 {Portland General, South America, large CTC (saranded cost rrKjnitization) 
bcrxl offering). In the past four years, Bnrm has utilized the prepaid sate as a mechassm to 
balance Ermn's bctok of Assets from Pries Risk M^iagement Activities versus LJabillties from 
Price Risk Managemerst Activities. 

TWs bansaction is similar to the other l^ays recently put in pl^ and will have sttostarSlaify the 
same transadion papers. In adtfition. the credit enhartoemeit via the sureties will work similar to 
an IX) and vwfi provkfe credit support should Emm not perforai the contemplated delivmes. 

The proposed pricing of 25 bps upfront. 75 bps spread. 


Sureties: 

Thoughtsare; 

Travelers Indemnity Company S100-125 rojlifen 
Chubb {Federal lnsLBWic« Company) S100-12S million 
St. Paul Fire and Marino insurarx^ Comfrany $80-90 million 
Lumbeimens Mutual Caajatty Company (Kemper) $100 million 
Safeco insi^cs Cotnpjmy of America $^75 million 

He has also discussed with American Home Assurarrcs Company (AIG). They 
nave not done a private transaction erf this nature. 

If they can underwrite this, we would expexd capacity of 
$50-100 millio.ri. 

We have also placed these typ^ of obligations with Contin^l Casualty 
Compamy (CNA) on past Mahonia transactions. They only have about 575 
million exposjre left to runoff, and would take at least S75 milon. 


FOIA Confidential Treatment 
Requ^Kl by JPMC 
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From: Bills, Lisa 

Sent: Friday, September 21 , 2001 8:10 PM 

To: Moon, Eric; Boyt, Eric; Little. Kelli 

Cc: Garberding, Michael; Kolle, Brian; Edmonds, Marcus; Clark, Catherine 

Subject: RE; Chase Prepay 

Upfront fee of 28.5 bps. Please be advised also that the transaction may be "early terminated" 
and reformulated as a physical transaction in Octcber or November to assist with the syndication 
of the deal. As such, we may need to chat about the calculation methodology. My understanding 
is that 1 8 months is as long as the screens go. The documents (you should receive them Sunday 
afternoon) will say that Loss Value if Early Termination is prior to [2] years from "Expiry". Let me 
know your comments. 

Finally, I have told Chase I want the docs done by Tues pm with a walk thru on Wed to allow for 
any changes to calculations, etc and dosing and funding on Thursday. Therefore, we really need 
to get the calculations done (into docs) by Monday pm so they can go to Chase for review. I will 
be speaking with Chase on Monday am and will ask Eric B to participate to insure both parties 
are on same page. 

» Thanks, Lisa 

Original Message 

From: Clark, Catherine 

Sent: Friday, September 21, 2001 7:10 PM 

To: Moon, Eric; Boyt, Eric; Little, Keili 

Cc: Garberding, Michael; Kolie, Brian; Bills, Lisa; Edmonds, Marcos 

Subject: Chase Prepay 

Eric, Eric and Kelli, 

I'm attaching the prepay mode! with the updated pricing information from Chase (87.5 basis 
points over LIBOR). Per my conversation with the Erics and discussions with Chase, here is 
our timeline; 

1) Monday - finalize model 

- We need your input on the amortization schedule. Arthur Andersen does not want a bullet 
payment at the end, and we prefer to weight the payments toward the end of the term rather 
than have straight-line amortization (less cash out the door in the early months). We need 
your help to come up with a custom amortization scheduie/volume schedule that looks like a 
"normal commodity swap". 

- Lets try and meet Monday to go over the model (maybe early afternoon?) 

2) Tuesday - finalize documents 

- Eric M., when you mentioned the "margining issue", I'm assuming you meant the provision 
in the documents that allows Chase to not post margin unless they receive margin. This 
language won't be in the latest draft of the documents, since it is a negotiating point we will 
give them in return for something else. We’ll make sure you get a copy of the docs on 
Monday. 

" The Erics mentioned they planned to book the swaps on Tuesday to make sure there were 
no issues. 

3) Thursday - closing and funding 

Please let me know if there are any issues I'm missing. Thank you all for your help, 

-Catherine 

X3-9943 

« File; Chase Model 9-l8v2.xls » 
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Jeffrey W. Dcllapma 
09/26/2001 02:36 PM 


To: Michael Sabloff/CHASSQChaaa 

cc . 

Subject Prepay 


Forwarded by Jeffrey VV Oellapina/CHASE oo 09/26/2001 02:03 ?W 


■’Garfaerding, Michael” <Michael.Garbflrding@ENRON.com> cn 09/2S/2001 
02:24:41 PM 


To: Jeffrey W. 0eli3pina/CHASE@CHASE 

cc; 

Subject Prepay 


Jeff -- 

Revised structure based on our tax issue {i.e., cash flows of trade have 
CO be within a 180-day time period so settlement is on March 25 and 
payment on March 2S) . This only affected the Fixed Price 2 within Che 
trajisacCion structure. With regard to the embedded libor issue in the 
structure,' it might make sense to have our interest race desks just 
agree on a six-month forward price rather than entering Into a trade (as 
will be unwound in Che future) . Let me Icnow your thoughts. Thanks 
again. 


<<Cha3e S3S0 9-26-01. ppC>> 

Michael Garberding 

Enron Americas Global Finance 

Work: (713) 853-1054 

Fax: (713) 646-3602 

E-mail : micbael . garberdingOenron. com 


This e-mail is the property of Enron Carp, and/or its relevant affiliate and 
may contain confidential and privileged material for the sole use of Che 
inCeaded recipient (s) . Any review, use, distribution or disclosure by others 
is strictly prohibited. If you are not the intended recipient (or authorized 
to receive for the recipient) , please contact Che sender or reply to Enron 
Corp. at enron. messaging. adiidniatratioa®enron. com and delete all copies of the 
message. This e-mail (and ajny attachments hereto) are not intended to be an 
offer (or an acceptance) and do not create or evidence a binding and 
enforceable contract between Enron Corp. (or any of its affiliates) and Che 
intended recipient or any other party, and may not be relied on by anyone as 
the basis of a contract by estoppel or other'wise. Thank you. 


8 - Chase S35Q 9-26-0 1 .ppt 
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Richard S. Walker 
10/24/2001 03:32 PM 


George Serics/CHAS£@CHAS6 

Subject: Re; Enro.-i 0 

shutup and delete this email 
George Serice 


JP M„3„ gm., s„8,=.„i G.«t9.,S=r,o,®j|.MO..„.« 

■'"a; Richard S. Walker/CMASE 

cc: 

Subject: Enron 

S58 in preBaysittininn!!!! 


< 713 . 216-8079 


FOW ConfidentbJ 
TreaGnent Reot^sted 
b^JPMC 
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^ Andrew ThreadgoldC^JPMORGAN 
11/27/2001 10:14 AM 

♦ ♦ A R C H I V ED** 


To: Marc Shapiro/CHASE^CHASE 

cc: Lesley Danielswebster/Chase@Chase, Suzanne HammeH/Chase@Chase. James M. 

Biello/Chase@Chase, James Ballentine/CHASE@CHASE 
Subject: Re: Enron Exposure © 

Marc, 

The SBOOmm we owe Enron was a previous day’s number ... subsequently updated to the 
$353mm mentioned below. 

After adjustment for excess collateral posted by us and inclusion of "indirect deals", they 
owe us approximately $206mm. 

Total net exposure {after securities collateral, surety bonds and letters of credit) — is 
Sl070mm per the third attachment 

Surety bonds now $936mm: L/Cs now S313mm so Gross (after securities collateral) is 

$2339 


Jim Ballentine is reviewing all numbers for accuracy. 
Andrew 

Marc Shapiro(S)CHASE 


a ^ .. : . . .. .. — O 

Marc Shapiro@CHASE f ;TtZZ7/20.0T;t)8:2& ^ 

To: Andrew Threadgoid@JPMORGAN, Lesley DanieisWebster/CHASE@CHASE, Suzanne 

Hammeit/CHASE(siCHASE, James M. Biello/CHASE@CHASE 
cc: 

Subject: Re: Enron Exposure Q 

Still hard for me to get a fix on this. At yesterday’s meeting, Lesley said that we owed Snron 
$ 500mm in trading books. If we had to answer the question today of what is our exposure, in 
total both from trading and loans, and what is our loss potential, how would we answer it? 
Andrew Threadgold@JPMORGAN 

L - ^ Andrew Threadgold@JPMORGAN 

11/26/2001 07:25 PM 

**ARCHIVED** 

To: (see below} 

Subject: Enron Exposure 

During today's Large Exposures Meeting I indicated that the mark-to-market -on derivatives with 
Enron was such that they owed money to us ($353mm}. While this particular figure is accurate, it 
represents only part of the the story and is therefore misleading: ^ 

FOIA Confidential 
Treatment Requested 
byJPMd 
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1 . It does not include risks associated with the so called "Prepaid Forward" trades which 
while technically between Enron 

and SPVs sponsored by JPMC are economically JPMC risk. 

2. it ignores the collateral we have posted against the mtm 

A more accurate (conservative?) number is that we are owed around $206mm .. the attached 

i 

spreadsheet shows the details; Enron Derivatives D.etail. 



(Deals diagrams Enron Diagram, p fvjB some of the SPV deals may be with ENAC .. double 

checking) 



This number is then incorporated into the overall Enron exposure Enron Exposure.xt 
Notes: 


1. All figures as at Monday open -- before any collateral calls settled or moneys received 
(could reduce risk by $ 150mm) 

2. Possible double count in some derivative figures + some exposures may have 
amortized. 

3. Contingent exposure to surety and l/c providers of up to $ 1278mm needs follow up. 

4. Repos and securities settlement exposures not shown (former reportedly well 
collateralized). 

5. FX settlement lines of S465mm not shown ... targe settlements ($500mm?) due on 
November 30th 

6. Collateral agreements assumed to require daily calls ... to be confirmed 
Andrew 

Ps. Thanks to the cc’s for help in piecing together all this information. 

To: Don Layton/Chase @Chase Lesley Oani€iswebster/Chase-@Chase 

Marc Shapiro/Chase @Chase David PfiugXIhase @Chase 

Suzanne Hammeit/Chase @Chase James M. 8iello/Chase @Chase 

cc; Gary Smeal/Chase @Chase John Ouddy/Chase @Chase 

Piers Murray @Jpmorgan Edward R KastI @Jpmorgan 

Vivian Shelton/Chase (©Chase Karl Obey/Chase ^Chase 
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Ahuva Genadc 
V^ce Resident and 
Assistant General Counsel 
Legal Department 


July 18, 2002 


Bv Facsimile Transmission 

Robert L. Roach, Bsq. 

Counsel & Chief Investigator 

Permanent Subcommittee on Investigations 

United States Senate 

199 Russell Building 

Washington. DC 20510 

Dear Mr. Roach: 

T am writing in response to the Subcommittee’s subpoena dated July 2, 2002. 

The names of J.P. Morgan Chase & Co. (’'JPMC”) clients or counterparties that engaged in 
commodily prepaid forward trausacUons with a special purpose vehicle ("SPV"), the identity of the 
SPV, the number of transaction that each entity entered into with the SPV, and whether the entity 
entered into a swap with JPMC are as follows: 


Client 

Number of 
Responsive 
Trnnsactiflii.s 

spy 

Swap w/JPMC 
For Equal or 
Partial Volumes 


2 

Mahonia H. Ltd. 

No 


1 

Mahonia Ltd. 

No 

Metallgesellschaft Corp. 



Yes 

Occidental Petroleum Company 

1 

Mahonia Ltd. 

Yes 

Ocean Energy Inc. 

1 

Mahonia Ltd. 

No 

Santa Fe Snyder Corp. 

2 


No 

Tom Brown Tnc. 

1 

Mahonia Ltd. 

No 


This response is based on information currently available. Should we determine that there are 
any additional clients or counterparties that entered into transactions described in the subpoena we will 
so notify you. 


AG:mh 





J.P. Morgan Oiase ft Co. ■ One Chase Manhattan Wara, floor 26, New York. NY 10081 
Tiilephone: 212 SS2 091B • Facsimile: 212 S52 129S 
ahuva.genackechase.com 


Permanent Subcommittee on Investigations 

EXHIBIT #134 








442 


SECURITY AGREEMENT 

between 

MAHONIA LIMITED 

and 

THE CHASE MANHATTAN BANK 
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THIS SECURITY AGREEMENT is dated as of the 18th day of Decerrher 
1997 

BETWEEN; 

(1) MAHONIA LIMITED a company incorporated under the laws of 
Jersey whose registered office is at 22 Grenville Street, 

St. Helier, Jersey (the " Company ”) ; and 

(2) THE CHASE MANHATTAN BANK (the "Bank"). 

WHEREAS ■ 

(A) The Bank has entered into a Natural Gas Forward Sale 
Agreement dated as of the date hereof with the Company 
pursuant to which the Bank has agreed to purchase certain 
volumes of natural gas from the Company for forward 
delivery in exchange for the payment therefor, on a ^ 
discounted price basis, on December 19, 1997 in a principal 
amount not exceeding $300,000,000 (as amended, supplemented 
and modified and in effect from time to time, the " Chase 
Gas Agreement " ) ; and 

(B) To induce the Bank to enter into the Chase Gas Agreement 
and for good and other valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, the 
Company has agreed to pledge and grant a security interest 
in the Collateral (as hereinafter defined) as security for 
the Secured Obligations (as hereinafter defined) . 

IT IS HEREBY AGREED as follows: 

1 • Interpretation 

1.1 In this Security Agreement, unless the context othep^ise 
requires, the following terms shall have the following 
meanings : 

" Collateral " has the meaning ascribed to it in Clause 4(c) 
hereof; 

" Dollars " and "1" means lawful money of the United States 
of America; 

"ENGMC" means Enron Natural Gas Marketing Corp., a Delaware 
corporation and a wholly-owned subsidiary of Enron; 

" Enron " means Enron Corp., an Oregon corporation; 

" Event of Default " means any of the events of default set 
out in Section 5.01 of the Chase Gas Agreement; 

" Forward Sale Contract " means the Natural Gas Inventory 
Forward Sale Contract dated as of the date hereof between 
the Company and ENGMC, as the same shall be amended, 
modified and supplemented and in effect from time to time; 

176024 VI 
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" Guarant-v Agreement " means the Guaranty Agreement dated as 
of the date hereof between Enron and the Company, pursuant 
to which Enron guarantees the performance and other 
obligations of ENGMC under the Forward Sale Contract, as 
the same shall be amended, modified and supplemented and in 
effect from time to time; 

" Letter of Credit " means the Irrevocable Performance Letter 
of Credit for the account of Enron, in favor of the Company 
and issued on or after the date hereof by the Lenders named 
therein and The Chase Manhattan Bank, as Agent; 

" Margin Agreement " means the Margin Agreement dated as of 
the date hereof between the Company and ENGMC, pursuant to 
which ENGMC provides security to the Company for its 
obligations under the Forward Sale Contract, as the same 
shall be amended, modified and supplemented and in effect 
from time to time; 

" NYMEX " means the New York Mercantile Exchange Inc. and any 
successor thereto; 

*' Receiver " has the meaning ascribed to it in Clause 10; and 

" Secured Obligations ” means all sums and liabilities 
referred to in Clause 2. 

1.2 Any references in this Security Agreement to this Security 
Agreement or another agreement or instrument shall be 
construed as a reference to this Security Agreement, that 
other agreement or instrument as the same may have been, or 
may from time to time be amended, supplemented, otherwise 
modified or novated. 

1.3 Clause and Schedule headings are for ease of reference 
only. 

2 . Covenant to Pav 

2.1 The Company hereby covenants with the Bank to perform, pay 
and discharge in full to the Bank: 

(i) all delivery obligations, sums and liabilities 
whatsoever, present or future, actual or 
contingent, which are now or may at any time 
hereafter become due, owing or incurred by the 
Company to the Bank under or in connection with 
the Chase Gas Agreement; and 

(ii) all sums and liabilities whatsoever, present or 
future, actual or contingent, which are now or 
may at any time hereafter become due, owing or 
incurred by the Company to the Bank under or 
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arising in connection with this Security 
Agreement, 

Provided that every performance or payment in respect of 
the delivery obligation, sums and liabilities hereby 
covenanted to be paid or discharged which is made in the 
manner provided in the Chase Gas Agreement shall be in 
satisfaction pro tanto of the covenant of the Compar.y 
contained in this Clause. 

2.2 The Company shall pay interest (after as well as before any 
judgment) from the date payment is due hereunder until the 
date of payment calculated on.a.daily basis on such sums at 
the rate of 1-1/2% per annum over the rate announced by the 
Bank from time to time at its head office in New York as 
its prime commercial lending rate. 

3 . No Obligation to Make Advances 

The Bank shall have no obligation to make advances to the 
Company (except pursuant to the Chase Gas Agreement in 
accordance with the terms thereof) . 

4 . Lien and Security Interest 

As a continuing security for the Secured Obligations, the 
Company as beneficial owner hereby: - 

(a) assigns in equity to the Bank all right, title and 
interest which it may now and from time to time 
hereafter have in, to or under, and grants the Bank a 
lien and security interest in:- 

(i) the Forward Sale Contract; 

(ii) the Margin Agreement; 

(iii) all sums, instruments and other property 

constituting margin provided by ENGMC to the 
Company pursuant to the terms of the Margin 
Agreement ; 

(iv) the Guaranty Agreement and Letter of Credit 
(and ail proceeds of the Guaranty Agreement and 
Letter of Credit) ; 

(v) the natural gas delivered to the Company or to 
its order pursuant to the Forward Sale 
Contract ; 

(vi) all proceeds, income, benefits and 

substitutions of and for any of the foregoing 
and its other incidental property relating to 
the transactions anticipated by, or 
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acknowledged in, the above-mentioned documents, 
rights, titles and interests (including but not 
limited to proceeds, income, benefits and 
substitutions of and for any of the foregoing) ; 

(b) grants the Bank a lien and security interest in, the 
whole of the Company’s undertaking and assets, present 
and future (including but not limited to the 
Collateral identified in Clause 4 of the Security 
Agreement dated as of September 26, 1995 between the 
Company and the Bank and identified in Clause 4 of the 
Security Agreement dated as of December 16, 1996 
between the Company and the Bank) . 

(c) The interests, assets and property of the Company 
described in Clauses 4 (a) and 4 (b) above shall be the 
" Collateral " hereunder. 

Execution of this Security Agreement by the Company shall 
* constitute notice to the Bank of the lien and security 

interest created by or pursuaint to Clauses 4 (a) and 4 (b) . 

S- Further Assurance 

5.1 The Company shall, from time to time, at the request of the 
Bank, do any act or execute in favor of the Bank or as it 
may direct such further or other legal or other assignments 
(including, without limitation, converting the equitable 
assignments referred to at Clause 4 (a) into legal 
assignments), transfers, mortgages, charges, securities- or 
other documents as in each case the Bank shall stipulate, 
in such form as the Bank may require, for the improvement 
or perfection of the security intended to be conferred on 
the Bank by or pursuant to this Security Agreement 
including any act or document which may be required or 
desirable under the laws of any jurisdiction in which any 
property and assets equivalent or similar to the security 
intended to be conferred by or pursuant to this Security 
Agreement or to perfect or improve any security held 
thereover or to facilitate the realization thereof or the 
exercise of any and all powers, authorities and discretions 
intended to be vested in the Bank or any Receiver by or 
pursuant to this Security Agreement. 

5.2 The Company shall take all such action as is available to 
it: 

(a) to perfect, protect and maintain the security intended 
to be conferred on the Bank by or pursuant to this 
Security Agreement; and 

(b) to make all such filings and registrations and to take 
all such other steps as may be necessary in connection 
with the creation, perfection, protection or 

176024 vl 4 


JPMC-H 000049 



447 


maintenance of any security which it may, or may be 
required to, create in connection herewith. 

5.3 The Company shall, as continuing security for the Secured 
Obligations, assign in equity to the Bank all right, title 
and interest which it may from time to time have after the 
date hereof in, to or under, and grant the Bank a lien and 
security interest in, any natural gas or futures contracts 
which may be entered into by the Company on NYMEX. 


6 . Redemption of Security 

Upon and subject to the Secured Obligations having been 
performed, paid or discharged in full to the satisfaction 
of the Bank and the Company having no liability (whether 
actual or contingent) to the Bank hereunder, the Bank shall 
at the request and cost of the Company reassign the 
property referred to in Clause 4 above and release or 
* otherwise discharge the security hereby constituted in such 
form as is satisfactory to the Bank (and without recourse 
to, or representation or warranty by, the Bank) . 


7 . Representations and Warranties 

The Company hereby represents and warrants to the Bank 

that : 

(a) it is and will, at all times during the subsistence of 
this Security Agreement, be the sole, lawful and 
beneficial owner of all the Collateral; 

(b) it has not assigned, charged, pledged or otherwise 
encumbered (other than in favor of the Bank pursuant 
to the terns of this Security Agreement, the Security 
Agreement dated as of September 26, 1995 and the 
Security Agreement dated as of December 16, 1996, as 
amended) any of its rights, title and interest in the 
Collateral; 

(c) it has and will at all times have the necessary power, 
authority and standing to enable it to enter into and 
perform the obligations expressed to be assumed by it 
under this Security Agreement; 

(d) it has taken all corporate action and any other action 
necessary in connection with the execution and 
performance of this Security Agreement and such 
execution and performance will not cause the Company 
to be in breach of any agreement to which it is a 
party, its Memorandum and Articles of Association or 
any applicable law or regulations; 
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{e) this Security Agreement constitutes, and will continue 
to constitute, during the subsistence of the security 
herein provided for, legal, valid, binding and 
enforceable obligations of the Company in accordance 
with its terms except that the enforceability thereof 
may be affected by applicable bankruptcy, insolvency, 
reorganization or other similar laws affecting the 
rights of creditors generally and by general 
principles of equity; 

(f) it does not have a place of business in the United 
States of America, in any territory or possession of 
the United States of America or in the Commonwealth of 
Puerto Rico; and 

(g) it has not taken any corporate action nor have any 
other steps been taken or legal proceedings been 
started or, to the best of its knowledge and belief, 
threatened against it for its winding-up, liquidation, 
administration, dissolution or reorganization or for 
the appointment of a receiver, administrative 
receiver, trustee or similar officer of any or all of 
its assets or revenues. 

8 . Covenants 


8.1 The Company hereby covenants with the Bank that it will: 


Ca) do or permit to be done each and every act or thing 
which the Bank may from time to time require to be 
done for the purpose of enforcing or perfecting or 
assuming or improving the Bank's rights under this 
Security Agreement and in relation to any of the 
Collateral; 


(b) exercise its rights, authorities and discretions under 
or in respect of the Collateral in such manner as the 
Bank may from time to time require; 

(c) indemnify and hold harmless the Bank on demand by the 
Bank from and against all actions, losses, claims, 
proceedings, costs, demands and liabilities which may 
be suffered by Che Bank by. reason of the failure of 
the Company to perform any of its obligations pursuant 
to this Security Agreement; 


(d) perform its obligations under the Forward Sale 

Contracts and the Physical Sale Contracts and use its 
best endeavors to procure that the other parties 
thereto shall' perform their obligations thereunder and 
the Bank shall be under no obligation of any kind 
whatsoever thereunder or be under any liability 
whatsoever in the event of any failure of the Company 
to perform its obligations thereunder; 
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(e) notify the Bank upon receiving or becoming aware of 
any matter which may have an adverse effect on the 
obligations of ENGMC under the Forward Sale Contract; 

(f) forthwith on execution hereof give notice of the 
assignment effected by this Security Agreement to 
Enron and ENGMC in the form set out in the Schedule 
and request that the person on whom notice is served 
executes and delivers to the Bank an acknowledgment in 
the form set out in the Schedule or in such other form 
as may be acceptable to the Bank; 

(g) forthwith on execution hereof give notice of the 

assignment effected by this Security Agreement to the 
Letter of Credit banks in form satisfactory to the 
Bank. 

8.2 The Company hereby covenants with the Bank that it will 

- not, save with the prior written consent of the Bank: 

(a) permit any variation of any Forward Sale Contract, the 
Guaranty Agreement, the Margin Agreement or any 
release of any party from any of its obligations 
thereunder, any waiver of any breach of any party's 
obligations nor will it give any consent to any act or 
omission by any such party which would otherwise 
constitute a breach; 

(b) assign, charge, pledge, dispose of or otherwise 
encumber any or all of the Company's rights, title and 
interest in the Collateral; 

(c) otherwise deal with the Collateral (other than by way 
of the performance thereof or the exercise of the 
Company's rights thereunder or deal with such property 
in a manner approved or required by the Bank) . 

9 . The Bank's Powers 

The powers conferred on the Bank hereunder are solely to 
protect the Bank's interest in the Collateral and shall not 
impose any duty upon it to exercise any such powers. 

10 . Entry into Possession, Bank's Powers and Appoin tment, 
Removal and Status of Receiver 

10.1 On or at any time after the occurrence of an Event of 

Default, the Bank may, without notice to the Company, take 
possession of. and hold all or any part of the Collateral 
and the Bank may, without first appointing a Receiver, 
exercise all or any of the powers conferred on seciired 
parties by the Uniform Commercial Code in effect in the 
State of New York (the "UCC") as varied or extended by this 
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Security Agreement and all of the powers, authorities and 
discretions conferred by this Security Agreement expressly 
or by implication on any Receiver or otherwise conferred by 
statute or common law on secured parties, mortgagees or 
receivers . 

10.2 On or at any time after the occurrence of an Event of 
Default or .after having been requested to do so by the 
Company, the Bank may, without notice to the Company, 
appoint one or more persons to be a receiver or receiver 
and manager of administrative receiver of the whole or any 
part of the Collateral (individually or together with any 
other or additional persona appointed or substituted as a 
receiver, receiver and manager or administrative receiver 
(and where more than one jointly or severally or jointly 
and severally), a " Receiver " or the " Receivers " . as the 
case may be) . The Bank may: 

(a) (so far as it is lawfully able) remove any Receiver; 

' and 

(b) appoint another person or persons as Receiver or 
Receivers either in the place of a Receiver who has 
been so removed or who has ceased to act or to act 
jointly with any other Receiver. 

II . Enforcement 

11.1 At any time after the occurrence of an Event of Default the 
power of sale and other powers conferred on secured parties 
by the UCC shall be immediately exercisable (without any 
restrictions as to the giving of notice or otherwise) and 
the Bank may at its absolute discretion sell or otherwise 
dispose of, for any consideration the whole ^or any part of 
the Collateral. The Bank shall be entitled to apply the 
proceeds of such sale or other disposal in or towards 
discharge of the Secured Obligations in whatever manner or 
order as it thinks fit. 

11.2 The Secured Obligations shall be deemed to have become due 
and payable and the power of sale and other powers 
conferred on secured parties by the UCC shall arise 
immediately on an Event of Default. 

11.3 The Bank shall not be liable to account as mortgagee in 
possession in respect of the whole or any part of the 
Collateral or be liable (in each case in the absence of 
gross negligepce or willful misconduct) for any loss upon 
realization in connection with all or any of the Collateral 
for which a mortgagee in possession might as such be 
liable. 
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12 . Powers of Receiver 

Eveiry Receiver shall (subject to any limitations ^ or 
restrictions expressed, in the instrument appointing him but 
notwithstanding any winding-up or dissolution of the 
Company) have, in relation to the Collateral or, as the 
case may be, that part of the Collateral in respect of 
which he was appointed, and as varied and extended by the 
provisions of this Security Agreement; 

(a) all the powers conferred by applicable law on 
mortgagors and on mortgagees in possession and on 
receivers appointed under such law; 

(b) power in the name of, or on behalf of, and at the cost 
of the Company, to manage the assets and business of 
the Company (whether or not part of the Collateral) 
and for such purpose to use the services of any 
employee or consultant of the Company; and 

(c) power in the name or on behalf and at the cost of the 
Company to exercise all the powers and rights of an 
absolute owner and to do or omrt to do anything which 
the Company itself could do or omit to do (including 
but not limited to drawing under the Letter of Credit 
and obtaining payment directly thereunder) . 

13 . Remuneration 

Every Receiver shall be entitled to remuneration for his 
services at a rate to be fixed by agreement between him and 
the Bank (or, failing such agreement, to be fixed by the 
Bank) appropriate to the work and responsibilities involved 
upon the basis of charging from time to time adopted in 
accordance with his current practice or tne current 
practice of his firm. 


slication of Pav 


14.1 Monies received by a Receiver 

All monies received by any Receiver shall (subject to the 
rights and claims of any person having prior rights 
thereto) be applied in the following order: 

(a) in the payment of the costs, charges and expenses of 
and incidental to the Receiver’s appointment and the 
payment of his remuneration; 

(b) in the payment and discharge of any liabilities 
incurred by the Receiver in the exercise of any of the 
powers of the Receiver including the costs of 
realization of that part of the Collateral in respect 
of which he was appointed; 
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(c) in payment to the Bank for application in accordance 
with Clause 14.2. 

14.2 All Monies 

All monies from time to time received or recovered by the 
Bank from the Company or from any person or persons liable 
to pay the same from any Receiver or otherwise pursuant to 
this Security Agreement (including the proceeds of any 
conversion of currency) may be applied by the Bank (and 
notwithstanding any purported appropriation by the Company) 
either as a whole or in such order and in such proportions 
and otherwise in such manner as the Bank shall think fit in 
or towards the discharge of the Secured Obligations or in 
payment to the credit of any suspense or nonpersonal 
account and be so held in such account for so long as the 
Bank shall think fit pending further application in 
accordance with this Clause 14.2 or in payment to the 

-• credit of any nominated account (including an account 

opened by the Bank for the purpose) as security for any of 
the Secured Obligations which are at such time contingent 
or future. 

15 . Protection of Purchasers 

No purchaser or other person dealing with the Bank or any 
Receiver shall be bound to see or inquire whether the right 
of the Bank or such Receiver to exercise any of its or his 
powers has arisen or become exercisable or be concerned 
with any propriety or regularity on the part of the Bank or 
such Receiver in such dealings. 

1 6 . Power of Attorney 

16 . 1 The Company hereby by way of security for the performance 
of the Company's obligations under this Security Agreement 
irrevocably appoints the Bank and any Receiver jointly and 
severally to be the attorney or attorneys of the Company 
and in its name and otherwise on its behalf and as its act 
and deed to sign, seal, execute, deliver, perfect and do 
all deeds, instruments, acts and things which may be 
required (or which the attorney shall consider desirable) : 

(a) for carrying out any obligation imposed on the Company 
by or pursuant to this Security Agreement or by or 
pursuant to or in connection with the Forward Sale 
Contract and everything in connection therewith; 

(b) for carrying any sale, lease or other dealing 
whatsoever by the Bank or any Receiver into effect; 
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(c) for conveying or transferring any legal estate or 
other interest in land or any other property 
whatsoever; 

(d) for getting in all or any part of the Collateral; 

(e) generally for enabling the Bank and any Receiver to 
exercise the respective powers, authorities and 
discretions conferred on them by or pursuant to this 
Security Agreement or by law. 

The power granted to the Bank and any Receiver under this 
Clause 16.1 shall include the power to exercise all rights 
and remedies of the Company under the Forward Sale 
Contract, the Margin Agreement, the Guaranty Agreement and 
the Letter of Credit {collectively, the '* Assicm.ed 
Agreements ” ) . including without limitation, (i) the right 
to receive all payments of all amounts owing under or in 
respect of any Assigned Agreement (including, without 

- limitation, Termination Payments and Unpaid Amounts (as 

defined of the Forward Sale Contract)), (ii) the right to 
receive and send all specifications and notices to or by 
the Company under any Assigned Agreement, (iii) the right 
to make demands and to declare amounts owing under any 
Assigned Agreement to be due and payable and (iv) the right 
to modify or supplement, or waive any of the provisions of, 
any Assigned Agreement. 

Each of the Bank and any Receiver shall have full power to 
delegate the power conferred' on it or him by this Clause 

16.1 but no such delegation shall preclude the subsequent 
exercise of such power by the Bank or the Receiver itself 
or himself or preclude the Bank or the Receiver from making 
a subsequent delegation thereof to some other person; any 
such delegation may be revoked by the Bank or the Receiver 
at any time. 

16.2 Where the Bank is appointed as attorney such appointment 
may be carried out by any officer of the Bank. 

16.3 The Company shall ratify and confirm all things done by the 
attorney in the exercise or purported exercise of his 
powers . 

17 . Set-Off and Combination of Accounts 

Without prejudice to any rights. the Bank may have at law or 
in equity or otherwise, the Company authori 2 es ^ the Bank to 
apply any credit balance to which the Company is entitled 
on any account with the Bank (at any of its branches) in 
satisfaction of the Secured Obligations (and on or at any 
time after the occurrence of an Event of Default the Bank 
may make such application notwithstanding any specified 
maturity of any deposits standing to the credit of any 
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account of the Company with the Bank) and for this purpose 
the Bank is authorized to purchase with the monies standing 
to the credit of any such account such other currencies as 
may be necessary to effect such application. The Banjc 
shall not be obliged to exercise any right given to it by 
this Clause 17. 

18 . Effectiveness of Security 

18.1 The Security shall be; 

(a) a continuing security for; the Secured Obligations and 
shall not be considered as satisfied or discharged by 
any intermediate payment or settlement of the whole or 
any part of the Secured Obligations or any other 
matter or thing whatsoever; and 

(b) in addition to and independent of and shall not 
operate so as to prejudice or affect or merge in any 

' other security which the Bank may hold at any time for 

the Secured Obligations or any other obligations 
whatsoever and shall not be affected by any release, 
reassignment or discharge of such other security. 

18.2 Neither the security constituted by this Security Agreement 
nor any remedy of the Bank in respect thereof shall be 
prejudiced by: 

(a) any unenforceability or invalidity of any other 
agreement or document; or 

(b) any time or indulgence granted to the Company or any 
other person or any other act or thing whatsoever 
which, but for this Clause 18.2, would or might 
prejudice the security furnished by this Security 
Agreement or the right of the Bank to any such remedy. 

18.3 No failure on the part of the Bank to exercise, or the 
delay on its part in exercising, any of the rights, powers 
and remedies provided by this Security Agreement or by law 
(collectively, the " Bank’s Rights ") shall operate as a 
waiver thereof, nor shall any single or partial exercise of 
any of the Bank's Rights preclude any other or further 
exercise thereof or the exercise of any other right, power 
or privilege. The rights and remedies provided in' this 
Security Agreement are cumulative and not exclusive of any 
rights or remedies provided by law. 
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19 . Accounts 

19.1 If the Bank, shall at any time receive notice of any 
subsequent mortgage, assignment, charge or other interest 
affecting the whole or any part of the Collateral, the Bank 
may open a new account or accounts for the Company in its 
books. If the Bank does not do so, then (unless the Bank 
gives express written notice to the contrary to the 
Company) as from the time of receipt of such notice by the 
Bank, all subsequent payments made by the Company to the 
Bank shall in the absence of any express appropriation by 
the Bank to the contrary be treated as having been credited 
to a new account of the Company and not as having been 
applied in reduction of the Secured Obligations at the time 
when the Bank received the notice. 

19.2 All monies received, recovered or realized by the Bank 
under this Security Agreement (including the proceeds ^of 

. any conversion of currency) may in the Bank's discretion be 

credited to any suspense or impersonal account and may be 
held in such account for so long as the Bank shall think 
fit (with interest accruing thereon at such rate, if any, 
as the Bank may deem fit) pending their application from 
time to time (as the Bank shall be entitled to do in the 
Bank's discretion) in or towards the discharge of any of 
the Secured Obligations. 

19.3 In case the Bank shall have more than one account for the 
Company in its books, the Bank may at any time after the 
Bank shall have received notice of any subsequent charge or 
other interest affecting all or any part of the Collateral, 
and without prior notice, forthwith combine any such 
account with, or transfer all or any part of any balance 
standing to the credit of any such account to, any other 
such account which may be in debit. 

20 . Currency 

For the purpose of satisfying or discharging any or all of 
the Secured Obligations, the Bank shall be entitled to^ 
convert from the currency (the " First Currency " ) in which 
any monies are received, recovered or realized under this 
Security Agreement into another currency (the "Second 
Currency " ) which is the currency of denomination of the 
Secured Obligations at the rate of exchange at which the 
Bank may in the ordinary course of business purchase a 
second currency with the first currency. Accordingly, the 
Secured Obligations shall be discharged to the extent of 
the proceeds of such conversion actually received by the _ 
Bank (net of any premia, commissions or other charges paid 
or incurred in connection therewith) . 
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21 . Notices 

All notices, requests, demands, consents or other 
communications to or upon either party hereto shall be in 
writing addressed to either party at the address specified 
below (or at such other address as either party may 
hereafter specify to the other) : 

if to the Company: Mahonia Limited 

22 Grenville Street 
St. Helier, Jersey 

Attention: Ian James 

Facsimile No. : 44-1534 609333 

Telephone No. : 44-1534 6090DQ 


if to the Bank: The Chase Manhattan Bank 

270 Park Avenue, 8th Floor 
- New York, New York 10017 

Attention: Alex Mintcheff 

Facsimile No.: 212-834-6084 
Telephone No. : 212-834-5364 

22 . Severability 

Every provision contained in this Security Agreement shall 
be severable and distinct from every other such provision 
and if at any time any one or more of such provisions is or 
becomes invalid, illegal or unenforceable, the validity, 
legality or enforceability of the remaining such provisions 
shall not in any way be affected thereby. 

23 . Counterparts 

This Security Agreement may be executed by the parties 
hereto in separate counterparts, each of which when so 
executed and delivered shall be an original, and such 
counterparts shall together constitute one and the same 
instrument . 

24 . Expenses 


All the costs and expenses (including tax liabilities, 
legal costs and VAT in respect thereof) incurred by the 
Bank in the exercise of any of the rights, remedies and 
powers conferred on the Bank by this Security Agreement or 
in the perfection or enforcement of any of the security 
herein provided for in respect of the Secured Obligations 
shall be reimbursed by the Company to the Bank on demand 
for a full indemnity basis and shall carry interest from 
the date of such demand until so reimbursed at the rate and 
otherwise as mentioned in Clause 2.2. 
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25 . Governing Law 

This Security Agreement shall be governed by and construed 
in accordance with the law of the State of New York. 
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IN WITNESS WHEREOF, this Security Agreement has been executed by 
the parties hereto and is intended to be and is hereby delivered 
on the date first above written. 


MAHONIA LIMITED 


By 

Title: 


THE CHASE MANHATTAN BANK 

Titl^ i 
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THE SCHEDULE 


Notice of Assignment 


To: 


] 


We refer to [ ] dated [ ] (the [Agreement]") 

and made between yourselves and ourselves . 

We hereby give you notice that by a Security Agreement dated 
December 18, 1997 we have assigned in equity to The Chase 
Manhattan Bank (the "Bank") all of our rights, title and interest 
in and to the [Agreement] , including, without limitation, the 
full amount of all payments [and/or deliveries of natural gas] 
due or to become due from you to us thereunder. Such Security 
Agreement entitles the Bank to require us to convert such 
assignment into an absolute assignment. 

Accordingly, we hereby instruct you that upon receipt by you of 
instructions from the Bank all deliveries of natural gas [and/or 
payments] due from you to us as from the date of such 
instructions under the [Agreement] should be paid or made direct 
to the Bank in accordance with its instructions. Please note 
that these instructions may not be altered without the written 
consent of the Bank. 

We should be grateful if you would kindly acknowledge receipt of 
this notice of assignment by signing and returning a copy of this 
letter to the Bank in the form attached. 


DATED this day of , 199 

For and on behalf of 
MAHONIA LIMITED 
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CONSENT AND AOTEHMHNT • 
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punoent to which £N<%fC hu igreed to rail u the C om p iB y , md rile Ciaaptsy htt 
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u of the data hemf (m itrimded from rime to rime, the ‘Virgia A gr e n eft tixl, 
tosecher wah thi Foewtid Sale Cotamez, die “AiiigBed AgreeaaeaO penutat to which 
EN®dC bet igrewi to provide n e oi c i tj to riie Compeay pormeat to the Forward Sale 
Catena. 


The Civ npa ey cod the Bank me parriea to a Nalnral Gia Forward Sale , 
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punwJCt to tbs Forwierd S«k Cootrict 

Lx order to i nde e g. tbt B«ak p caar ato the Gs»' Affcsaan^ tiw O impiny 
cxd tbe Bsnk bzve eenrad ista.t Security A g raanaa dated m o€ tba dtte hereof (« 
fioei tsaa to Utat, ^ *Se ciaity Afftoomsf) rmi Mi t to w fakli Socorky 

AgreCCDBCa COQ^tOy bat, as artnt r r w nng yfAl rf t y fjT tbc COQ^MEZ^S ObfigStieCt ttwW ' 

the GaiA g raapaeBtCtfa^flscoetTPictber^SeQiredQ bfigtrinn ^ defined k die Seogj^ 
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loaoiaa* awio< uodcf tfac AMtgpad Afr—gsKCa to b<s <toe *fld p*>*bUi tad tfat tight to 
naocSiy or or w«iv« my of tbc provistooi !be Awignod Agrae&etoi. 

TbU jczKi Agreeo«fit say be cceccaerf m 07 'maibcr of 

coustgrpgti, ill of lybkh takes tgged>ef aball c oiUg'mffiB ooe <ad tfae <ca« iait runv a t tad 
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IN ■WITNESS WHEREOF, tbe pdtkai hereto bacw ctraod'tbif '■GoeaMsit 
*ixi Afifxxsiiciitobedirfy cxscuxadti jserSrft'tcTCteiabo^- •’ • 


ENRC»I NATURAL GAS 
MARSEnNGCOa?. 


By 




William D- Gaihmann 
Yica President. Finaai^ »"d ^raaiursf 
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CONSENT AND ACSEEMENT 
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waive my of too prmrbioos oi^ toe Cuaraaey Agraexaesl 

Tbs* G-ina o a tad Agrecasett may be eyeartwf to any Tnimber of 
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175«Mr^l 


S0-d ISp£SpS6 Qi SP£Z aSi CIA 9l^?X C2 fXH dll 3n dd SQ'-SZ iS.8I 350 


JPMC-H 00303C 



464 


This *ai Agreecoca b« jcrvcnied by , tnd conitrued in scconbnrr ^wtth, the 

lawi oftiieStireofNcwYojic. 

IN 'WXINBSS ’WHEREOF, the p«rti«< hereto hive c*a*ed this Cor Mgr 

*nd Agrreoem to be ciiiy exeaired *s of the diy sod ymr first wmlm 


ENRON CC®?. 

By • ilCC6€c.^ 

Trtie: William D- Gatfimann 

Vice Presiden;, Finance and Treasurer 
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I KVTTTRTT NOTE : THESE ARE 

EXCERPTS OF ENRON CORE lOK FOR 2000 


SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D. C. 20549 


Form 10-K 


[X] ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE 
SECURITIES EXCHANGE ACT OF 1934 
FOR THE FISCAL YEAR ENDED DECEMBER 31, 2000 
OR 

[ ] TRANSITION REPORT PURSUANT TO SECTION 13 OR 15 (D) OF 
THE SECURITIES EXCHANGE ACT OF 1934 


Commission File Number 1-13159 


ENRON CORP. 

(Exact name of registrant as specified in its charter) 

Oregon 47-0255140 

(State or other jurisdiction (LR.S. Employer 

of incorporation or organization) Identification No.) 


ENRON BUILDING 

1400 Smith Street, Houston, Texas 77002-7369 
(Address of principal executive offices) (zip code) 


Registrant's telephone number, including area code: 
713-853-6161 


I Permanent Subcommittee on Investigations 


EXHIBIT #136 
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ENRON CORP. AND SUBSIDIARIES 
CONSOLIDATED INCOME STATEMENT 


Year ended December 31, 


(In millions, except per share amounts) 


2000 

1999 

1998 

Revenues 

Natural gas and other products 

$ 

50,500 

$19,536 

$13,276 

Electricity 


33,823 

15,238 

13,939 

Metals 


9,234 

- 

- 

Other 


7,232 

5,338 

4,045 

Total revenues 

100,789 

40,112 

31,260 

Costs and Expenses 

Cost of gas, electricity, metals and 

other products 


94,517 

34,761 

26,381 

Operating expenses 


3,184 

3,045 

2,473 

Depreciation, depletion and 

amort iz at ion 


855 

870 

827 

Taxes, other than income taxes 


280 

193 

201 

Impairment of long-lived assets 


- 

441 

- 

Total costs and expenses 


98,836 

39,310 

29,882 

Operating Income 


1,953 

802 

1,378 

Other Income and Deductions 

Equity in earnings of unconsolidated 

equity affiliates 


87 

309 

97 

Gains on sales of non-merchant assets 


146 

541 

56 

Gain on the issuance of stock by TNPC, Inc. 


121 

- 

- 

Interest income 


212 

162 

88 

Other income, net 


(37) 

181 

(37) 

Income Before Interest, Minority 

Interests and Income Taxes 


2,482 

1, 995 

1,582 

Interest and related charges, net 


838 

656 

550 

Dividends on company-obligated preferred 

securities of subsidiaries 


77 

76 

77 

Minority interests 


154 

135 

77 

Income tax expense 


434 

104 

175 

Net income before cumulative effect of 

accounting changes 


979 

1,024 

703 

Cumulative effect of accounting changes. 

net of tax 


- 

(131) 

- 

Net Income 


979 

893 

703 

Preferred stock dividends 


83 

66 

17 

Earnings on Common Stock 

$ 

896 

$ 827 

$ 686 

Earnings Per Share of Common Stock 

Basic 

Before cumulative effect of accounting 

changes 

S 

1.22 

$ 1.36 

$ 1.07 

Cumulative effect of accounting changes 


- 

(0.19) 

- 

Basic earnings per share 

$ 

1.22 

$ 1.17 

$ 1.07 

Diluted 

Before cumulative effect of accounting 

changes 

$ 

1.12 

$ 1.27 

$ 1.01 

Cumulative effect of accounting changes 


- 

(0.17) 

- 

Diluted earnings per share 

$ 

1.12 

$ 1.10 

$ 1.01 

Average Number of Common Shares Used in Computation 

Basic 


736 

705 

642 

Diluted 


814 

769 

695 


The accompanying notes are an integral part of these consolidated financial 
statements . 
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ENRON CORP. AND SUBSIDIARIES 
CONSOLIDATED BALANCE SHEET 


December 31, 

(In millions) 2000 1999 


ASSETS 

Current Assets 


Cash and cash equivalents 


$ 1,374 

$ 288 

Trade receivables (net 

of 

allowance 



for doiibtful accounts 

of 

$133 and 



$40, respectively) 



10,396 

3,030 

Other receivables 



1, 874 

518 

Assets from price risk 

management 



activities 



12,018 

2,205 

Inventories 



953 

598 

Deposits 



2,433 

81 

Other 



1, 333 

535 

Total current assets 


30,381 

7,255 


Investments and Other Assets 
Investments in and advances to 


unconsolidated equity affiliates 

Assets from price risk management 

5,2 94 

5,036 

activities 

8,988 

2,929 

Goodwill 

3,638 

2,799 

Other 

5,459 

4,681 

Total investments and other assets 

23,379 

15,445 


Property, Plant and Equipment, at cost 
Natural gas transmission 

6, 916 

6,948 

Electric generation and distribution 

4,766 

3,552 

Fiber optic network and equipment 

839 

379 

Construction in progress 

682 

1,120 

Other 

2,256 

1, 913 


15,459 

13,912 

Less accumulated depreciation, 
depletion and amortization 

3,716 

3,231 

Property, plant auid equipment, net 

11,743 

10,681 

Total Assets 

$65,503 

$33,381 
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LIABILITIES AND SHAREHOLDERS' EQUITY 
Current Liabilities 

Accounts payable $ 9,777 

Liabilities from price risk 
management activities 10,495 

Short-term debt 1,679 

Customers' deposits 4,277 

Other 2,178 

Total current liabilities 28,406 

Long-Term Debt 8,550 

Deferred Credits eind Other Liabilities 

Deferred income taxes 1,644 

Liabilities from price risk 
management activities 9,423 

Other 2,692 

Total deferred credits and 
other liabilities 13,759 

Commitments and Contingencies 
(Notes 13, 14 and 15) 


Minority Interests 2,414 


Company-Obligated Preferred Securities 
of Subsidiaries 904 


Shareholders ' Equity 

Second preferred stock, cumulative, no par 
value, 1,370,000 shares authorized, 

1,240,933 shares and 1,296,184 shares 

issued, respectively 124 

Mandatorily Convertible Junior Preferred 
Stock, Series B, no par value, 250,000 
shares issued 1,000 

Common stock, no par value, 1,200,000,000 
shares authorized, 752,205,112 shares 

and 716,865,081 shares issued, respectively 8,348 

Retained earnings 3,226 

Accumulated other comprehensive income (1,048) 

Common stock held in treasury, 577,066 
shares and 1,337,714 shares, 

respectively (32) 

Restricted stock and other (148) 

Total shareholders' equity 11,470 

Total Liabilities and Shareholders' Equity $65,503 


The accompanying notes are an integral part of these 
consolidated financial statements. 


$ 2,154 

1,836 

1,001 

44 

1,724 

6,759 


7,151 


1,894 

2,990 

1,587 

6,471 


2,430 


1,000 


130 


1, 000 


6,637 

2,698 

(741) 


(49) 

(105) 

9,570 


$33,381 
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ENRON CORP. AND SUBSIDIARIES 
CONSOLIDATED STATEMENT OF CASH FLOWS 


Year ended December 31, 


(In millions) 

2000 

1999 

1998 

Cash Flows From Operating Activities 

Reconciliation of net income to net 




cash provided by operating activities 




Net income 

$ 979 

$ 893 

$ 703 

Cumulative effect of accounting changes 

- 

131 

- 

Depreciation, depletion and amortization 
Impairment of long-lived assets (including 

855 

870 

827 

equity investments) 

326 

441 

- 

Deferred income taxes 

207 

21 

87 

Gains on sales of non-merchant assets 

Changes in components of worlcing 

(146) 

(541) 

(82) 

capital 

Net assets from price risk management 

1, 769 

(1,000) 

(233) 

activities 

Merchant assets and investments: 

(763) 

(395) 

350 

Realized gains on sales 

(104) 

(756) 

(628) 

Proceeds from sales 

1, 838 

2,217 

1,434 

Additions and unrealized gains 

(1, 295) 

(827) 

(721) 

Other operating activities 

1,113 

174 

(97) 

Net Cash Provided by Operating Activities 

Cash Flows From Investing Activities 

4,779 

1, 228 

1,640 

Capital expenditures 

(2,381) 

(2,363) 

(1,905) 

Equity investments 

(933) 

(722) 

(1,659) 

Proceeds from sales of non-merchant assets 

4 94 

294 

239 

Acquisition of subsidiary stock 

Business acquisitions, net of cash acquired 

(485) 

' 

(180) 

(see Note 2) 

(777) 

(311) 

(104) 

Other investing activities 

(182) 

(405) 

(356) 

Net Cash Used in Investing Activities 

Cash Flows From Financing Activities 

(4,264) 

(3,507) 

(3,965) 

Issuance of long-term debt 

3,994 

1, 776 

1,903 

Repayment of long-term debt 

(2,337) 

(1, 837) 

(870) 

Net increase (decrease) in short-term borrowings 
Net issuance (redemption) of company-obligated 

(1.595) 

1,565 

(158) 

preferred securities of subsidiaries 

(96) 

- 

8 

Issuance of common stock 

307 

852 

867 

Issuance of subsidiary equity 

500 

568 

828 

Dividends paid 

(523) 

(467) 

(414) 

Net disposition of treasury stock 

327 

139 

13 

Other financing activities 

(S) 

(140) 

89 

Net Cash Provided by Financing Activities 

571 

2,456 

2,266 

Increase (Decrease) in Cash and Cash Equivalents 

1, 086 

177 

(59) 

Cash and Cash Equivalents, Beginning of Year 

288 

111 

170 

Cash and Cash Equivalents, End of Year 

S 1,374 

$ 288 

$ 111 


Changes in Components of Working Capital 
Receivables 

$ (8,203) 

$ (662) 

$(1,055) 

Inventories 

1,336 

(133) 

(372) 

Payables 

7,167 

(246) 

433 

Other 

1,469 

41 

761 

Total 

$ 1,769 

$ (1,000) 

5 (233) 


The accompanying notes are an integral part of these consolidated financial 
statements . 
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ENRON CORF. AND SUBSIDIARIES 
NOTES TO THE CONSOLIDATED FINANCIAL STATEMENTS 


3 PRICE RISK MANAGEMENT ACTIVITIES AND FINANCIAL INSTRUMENTS 

Trading Activities. Enron offers price risk management services to wholesale, commercial 
and industrial customers through a variety of financial and other instruments including 
forward contracts involving physical delivery, swap agreements, which require payments tc 
(or receipt of payments from) counterparties based on the differential between a fixed 
and variable price for the commodity, options and other contractual arrangements. 

Interest rate risks and foreign currency risks associated with the fair value of the 
commodity portfolio are managed using a variety of financial instruments, including 
financial futures. 

Notional Amounts and Terms. The notional amounts and terms of these instruments at 
December 31, 2000 are shown below (dollars in millions) : 



Fixed Price 

Fixed Price 

Maximum 


Payor 

Receiver Terms in Ye 

Commodities (a) 

Natural gas 

7,331 

6, 910 

23 

Crude oil and liquids 

3,513 

1,990 

6 

Electricity 

2,424 

2,388 

24 

Metals, coal and pulp 

and paper 

368 

413 

9 

Bandwidth 

167 

325 

11 

Financial products 

Interest rate (b) 

$4,732 

$3,977 

29 

Foreign currency 

$ 79 

$ 465 

22 

Equity investments (c) 

$2,998 

$3,768 

13 

(a) Natural gas, crude oil 

and liquids 

and electricity 


volumes are in TBtue; 

metals, coal 

and pulp and paper 



volumes are in millions of metric tonnes; and bandwidth 
volumes are in thousands of terabytes. 

(b) The interest rate fixed price receiver includes the net 
notional dollar value of the interest rate sensitive component 
of the combined commodity portfolio. The remaining interest 
rate fixed price receiver and the entire interest rate fixed 
price payor represent the notional contract amotmt of a 
portfolio of various financial instruments used to hedge the 
net present value of the commodity portfolio. For a given 
unit of price protection, different financial instruments 
require different notional amounts. 

(c) Excludes derivatives on Enron common stock. See Notes 10 en d 11. 


Enron also has sales and purchase commitments associated with commodity contracts based 
on market prices totaling 8,169 TBtue, with terms extending up to 16 years, and 7.2 
million metric tonnes, with terms extending up to 5 years. 

Notional amounts reflect the volume of transactions but do not represent the amounts 
exchanged by the parties to the financial instruments. Accordingly, notional amounts do 
not accurately measure Enron's exposure to market or credit risks. The maximum terms in 
years detailed above are not indicative of likely future cash flows as these positions 
may be offset in the markets at ainy time in response to the company's price risk 
management needs to the ex.tent available in the market . 

The volumetric weighted average maturity of Enron's fixed price portfolio as of December 
31, 2000 was approximately 1.5 years. 

Fair Value. The fair value as of December 31, 2000 and the average fair value of 
instruments related to price risk management activities held during the year are set 
forth below: 
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(In millions) 


Natural gas 
Crude oil and liquids 
Electricity 
Other commodities 
Equity investments 
Total 


Fair Value 
as of 12/31/00 
Assets Liabilities 


$10,270 $ 9,342 

1,549 3,574 

7,335 5,396 

1,509 1,311 

795 295 

$21,458 $19,918 


Average Fair Value 
for the Year Ended 
12/31/00 (a) 


Assets 

Liabilities 

$ 5,525 

$ 5,114 

1,402 

2, 745 

3,453 

1, 613 

988 

757 

492 

280 

$11, 860 

$10,509 


(a) Computed using the ending balance at each month-end. 


The income before interest, taxes and certain unallocated expenses arising from price 
risk management activities for 2000 was $1,899 million. 

Securitizations. From time to time, Enron sells interests in certain of its financial 
assets. Some of these sales are completed in securitizations, in which Enron 
concurrently enters into swaps associated with the underlying assets which limits the 
risks assumed by the purchaser. Such swaps are adjusted to fair value using quoted 
market prices, if available, or estimated fair value based on management's best estimate 
of the present value of future cash flow. These swaps are included in Price Risk 
Management activities above as equity investments. During 2000, gains from sales 
representing securitizations were $381 million and proceeds were $2,379 million ($545 
million of the proceeds related to sales to Whitewing Associates, L.P. (Whitewing)) . See 
Notes 4 and 9. Purchases of securitized merchant financial assets totaled $1,184 million 
during 2000. Amounts primarily related to equity interests. 

Credit Risk. In conjunction with the valuation of its financial instruments, Enron 
provides reserves for credit risks associated with such activity. Credit risk relates to 
the risk of loss that Enron would incur as a result of nonperformance by counterparties 
pursuant to the terms of their contractual obligations. Enron maintains credit policies 
with regard to its counterparties that management believes significantly minimize overall 
credit risk. These policies include an evaluation of potential counterparties' financial 
condition (including credit rating) , collateral requirements under certain circumstances 
and the use of standardized agreements which allow for the netting of positive and 
negative exposures associated with a single counterparty. Enron also minimizes this 
credit exposure using monetization of its contract portfolio or third-party insurance 
contracts. The counterparties associated with assets from price risk management 
activities as of December 31, 2000 and 1999 are summarized as follows: 

2000 1999 

Investment Investment 


(In millions) 

Grade (a) 

Total 

Grade (a) 

Total 

Gas and electric utilities 

$ 5,050 

$ 5,327 

$1,461 

$1, 510 

Energy marketers 

4,677 

6,124 

544 

768 

Financial institutions 

4,145 

4,917 

1, 016 

1,273 

Independent power producers 

672 

791 

471 

641 

Oil and gas producers 

1,308 

2,804 

379 

688 

Industrials 

607 

1,138 

336 

524 

Other 

256 

357 

59 

67 

Total 

$16,715 

21,458 

$4,266 

5,471 

Credit and other reserves 


(452) 


(337) 

Assets from price risk 





management activities (b) 


$21, 006(c) 


$5,134 


(a) "Investment Grade" is primarily determined using publicly 
available credit ratings along with consideration of cash, 
standby letters of credit, parent company guarantees and 
property interests, including oil and gas reserves. Included 
in "Investment Grade" are counterparties with a minimum 
Standard & Poor's or Moody's rating of BBS- or Baa3 , respectively. 

(b) One and two customers' exposures, respectively, at 
December 31, 2000 and 1999 comprise greater than 5% of Assets 
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From Price Risk Management Activities and are included above 
as Investment Grade. 

(c) At December 31, 2000, Enron held collateral of approximately 

$5.5 billion, which consists substantially of cash deposits shown 
as "Customers' Deposits" on the balance sheet. 


This concentration of counterparties may impact Enron's overall exposure to credit risk, 
either positively or negatively, in that the counterparties may be similarly affected by 
changes in economic, regulatory or other conditions. Based on Enron’s policies, its 
exposures and its credit reserves, Enron does not anticipate a materially adverse effect 
on financial position or results of operations as a result of counterparty 
nonperformance . 

During 2000, the California power market was significantly impacted by the increase in 
wholesale power prices. California customer rates are currently frozen, requiring the 
utilities to finance the majority of their power purchases. If wholesale prices remain 
at the current levels and no regulatory relief or legislative assistance is obtained, 
certain California utilities may need to seek bankruptcy protection. During 2000, Enron 
entered into wholesale power transactions with California utilities, including their 
nonregulated power marketing affiliates. Enron has provided credit reserves related to 
such activities based on Enron's net position with each California utility. Due to the 
uncertainties surrounding the California power situation, management cannot predict the 
ultimate outcome but believes these matters will not have a material adverse impact on 
Enron's financial condition. 

Non- Trading Activities. Enron also enters into financial instruments such as swaps and 
other contracts primarily for the purpose of hedging the impact of market fluctuations on 
assets, liabilities, production or other contractual commitments. 

Energy Commodity Price Swaps. At December 31, 2000, Enron was a party to energy 
commodity price swaps covering 18.6 TBtu, 29.9 TBtu and 0.5 TBtu of natural gas for the 
years 2001, 2002 and 2003, respectively, and 0.3 million barrels of crude oil for the 
year 2001. 

Interest Rate Swaps. At December, 31, 2000, Enron had entered into interest rate swap 
agreements with an aggregate notional principal amount of $1.0 billion to manage interest 
rate exposure. These swap agreements are scheduled to terminate $0.4 billion in 2001 and 
$0.6 billion in the period 2002 through 2010. 

Foreign Currency Contracts. At December 31, 2000, foreign currency contracts with a 
notional principal amount of $1.4 billion were outstanding. These contracts will expire 
$1.0 billion in 2001 and $0.4 billion in the period 2002 through 2006. 

Equity Contracts. At December 31, 2000, Enron had entered into Enron common stock swaps, 
with an aggregate notional amount of $121 million, to hedge certain incentive-based 
compensation plans. Such contracts will expire in 2001. 

Credit Risk. While notional amounts are used to express the volume of various financial 
instruments, the amounts potentially subject to credit risk, in the event of 
nonperformance by the third parties, are substantially smaller. Forwards, futures and 
other contracts are entered into with counterparties who are equivalent to investment 
grade. Accordingly, Enron does not anticipate any material impact to its financial 
position or results of operations as a result of nonperformance by the third parties on 
financial instruments related to non-trading activities. 

Financial Instruments. The carrying amounts and estimated fair values of Enron's 
financial instruments, excluding trading activities, at December 31, 2000 and 1999 were 
as follows: 


2 ( 

Carrying 

(In millions) . Amount 


Short- and long-term debt 
(Note 7) $10,229 

Company-obligated preferred 
securities of subsidiaries 
(Note 10) 904 

Energy commodity price swaps 


) 

1999 

Estimated 

Carrying 

Estimated 

Fair Value 

Amount 

Fair Value 


$10,217 

$8,152 

$8,108 

920 

1,000 

937 

68 

- 

(3) 
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Interest rate swaps - 1 
Foreign currency contracts - 94 
Equity contracts 15 15 


(55) 


4 


Enron uses the following methods and assumptions in estimating fair values: (a) short- 
and long-term debt - the carrying amovmt of variable-rate debt approximates fair value, 
the fair value of marketable debt is based on quoted market prices and the fair value of 
other debt is based on the discounted present value of cash flows using Enron's current 
borrowing rates; (b) company- obligated preferred securities of subsidiaries - the fair 
value is based on quoted market prices, where available, or based on the discounted 
present value of cash flows using Enron's current borrowing rates if not publicly traded; 
and (c) energy commodity price swaps, interest rate swaps, foreign currency contracts anH 
equity contracts - estimated fair values have been determined using available market data 
and valuation methodologies. Judgment is necessarily required in interpreting market 
data and the use of different market assumptions or estimation methodologies may affect 
the estimated fair value amounts . 

The fair market value of cash and cash equivalents, trade and other receivables, accounts 
payable and investments accounted for at fair value are not materially different from 
their carrying amounts. 

Guarantees of liabilities of unconsolidated entities and residual value guaraintees have 
no carrying value and fair values which are not readily determinable (see Note 15) . 
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George Series 
1 7.'i3,'2000 05 30 ?M 

GSF GeofgeSefice^Chasecom 715-216-8079 Fax NumOef 713.216-4583 
To Rehard S Waiker/CHAS£ 

cc Robed rraOand/CHASE®CHASE 

Subiect Re Call Report for ENRON NORTH AMERICA CORPOflATiO D 
That's a knife, man. 

I suppose the insurance company surely option is out. 

Richard S Walker 



Ricnard S Walker 
11/13/2000 04,12 PM 


To Rchard S. Walker/CHASE@CHASE. Jeffrey W Oe)lapina/CHAS£@CHASE. Robert 

TraDancl/CHASE@CHASE, George SerH:e/CHASE@CHASE. Christopher Lowe/CHASE@CHASE. 
Christopner Teague/CHASE@CHASE 
cc 

Subiect' Call Report for ENRON NORTH AMERICA CORPORATIO 


Forwarded by Richard S Walker/CHASE on 1 1/13/2000 04 13 PM 

Q OMASE 


Call Report 


ENRON CORPORATION 

ENRON NORTH .VvIERJCA CORPORATIO 


Client Attendees: 

Chase Attendees: 

CC: List: 

jt'c lletincr 

Richard S. A'aiicer 

Roben Traband 


Jct'frey W Deilapma 

Gcoroc Sence 

Level of Attendees: 

Filing Offlcens): 

('hnstopher Lowe 
{'hn.stopher Tcastus 

i 

Richard S. '’V.ukcr 

! 

E.xec. Committee/ 

Sr. Mpmt. .Attendees: 

H&O & Fleminps 

Attendee/Referral: 


(_a[l Date : • : Call Tn pe : in IVr-on 


FOiA Confidential Treatment 
Requested by JPMC 


Permanent Subcommittee on Investigations 

E XHI BIT #137 


SENATE 
MAH - 02504 
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Vtpetin? D€tails : 

Talked to loc about hts mcerest m a 4cii quaner prepay. Joe ts looking for S500 MM essenuai to fiil tbe liquidity 
aap resulung from tie delay in ciosins the big asset sales of Portland General and die Sotitbcm Cone assets. 

The challenge is that Defftier wants a structure chat gets non-debt tfcaunenc on isis l^iancc sheet. Chase on the 
other hand needs to use the fonn of a physical swap (vs rmanciaJ swap) in order to get favorable MTM accounting 
treatmern. Currently the default swap market is not an auxactive aiiemative to selling down our nsk position. 

VV'e concluded that there were probably three funding alternatives beyond our usual execution - 

• .4 CP conduit - the cb^lenge here is disciosare in the public dotnain 

• Bank svndication - tuning is the issue unless we are willing to hold even more Enron nsk over year end. 

• Pnvate placement - this would be a welcomed altemauve 

ioc IS willing to 20 to a shoner tenor if necessary • say two years versus the last several deals which have been 
five years 


Reiationship information : 


FoHow-Up : 


Product(s) Discussed : Oenvauves 

Confidential ? N 

y . Visi = Cill Ripoft viewibic b> Chase Aiiendees aad CC : Only 
•''Qj = Call Rfpon vi<wiWc by ill Aut-lonzed Users 

ClkatType; B 
Client Unittsh Ql h Gas 
Industry Client Eset:: RICHARD S WALKER 
Geography Client Exec: 

Country of Domicile: UNITED STATES 
Country of Transaction: UNITED STATES 

Created By. 

s W .iker 

Edit Hisiorv. 

-tl'iOPM R!>;h3rdS Wjlk«:r V!.3aid- 


lA Confidential Treatment 
hv JPMC 


SEMATE 
MAH - 02505 
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Enron Corporation • Structuring Summary 
GIB Deal Team: T. Benton, MD; Q. Serice, VP; J. Bieser, Assoc. 
Client Managen R. Walker, VP; S. Aultman, Assoc. 

Cr^it Deputy: Ron Potter, MO 
Timing: Closing: Decemb^ 1996 


industrv: 

Diversified Enemv 

Primary SIC Code(si: 

1321 


Houston, TX 

N/A 

Major ^nt Locations: 

NA 

Ratings {LT & ST); 

Sr. Unsee. BBB+/Baa2 
St^ Debt 3B3/Baa3 
Commerdat Paoer A2/P2 

Ratings Outiook/Trend? 

Currently on watch for 
possible upgrade 

Date Ratings Last Changed: 

12/03/95 

Date Last Reaffirmation: 

NA 

Stoc* Price (as of 1 in/96) 

S467, 

52 High/Low 

546%/ 532 '/j 

Market Capitalization: 

$10.52BMM 

Market Cap/Book Cap 

2.9>c 

Bond Spreads: 

NA 

Bond Description 



Enron Corpwation ("Enron*) has requested that Chase underwrite a $300,0(X}.000 PerfiKmance tetter of Credft 
fPLC") to tadfstop Hs natural gas deRvery perftKmaKte obSgation resulting fern Ss guaan^ of a subsidiaiy as a 
counterparty to a Prepaid Natural Gas Sale. The FadDty calls for the delivery of a certain dollar amojnt of gas in 
quarterly amortizing payments over 3 years with an average life of 1 .5 years. PIC fees wiB be based on at a;^Bcabte 
Eurodc^magin determined ijyEnfCKt'sser^rd^rsttog as SAjws: 


1 > SBB+/Baa1 

BBS/Baa2 

BBB>/6aa3 

<BB+/Ba1 1 

2D.0 bps 

22.5 bps 

40.0 bps 

52.5 bps 


The transaction calls for Ctiase to advance Funds to a Special Purpose Corporation femted by Chase in the Channel 
l^ds (Mahonia Limited). Mahonia in turn' enters into a Forward Safes Contr»:t (referred to as a "prepay”) with 
an Enn^ Subsidiaiy, Enr^ Nati^ Gas Cc?p. An Integra part of toe is the e}^ai&}n of a senes of 

commodity and interest rate swaps which result in a known cash flow stream As in prior prepay transactions, Chase 
win retain toe natural gas delivery risk associated with these swaps. Through a guarstty, Enron unconditioitally 
gu^nte^ toe of its sut^iary to r^tor^ gaa &^n'5 c^iigahons unde^ the guarany are In 

suppcHted by the syndicated PLC. Any drawngs under toe PLC in the event of Enron’s feilure to cause its subsidiary to 
pertorm under toe prepay will be paid to Chase in satisfadion of its original lundir^ to Mahonia 

The PLC fee reflects the diminished capital required for a pertormance letter of aedit in the syndication of Enron 
pertormance risk. Because such an instalment is less capital athactive than a funded asset, syndicate banks will 
^cept reduced letter of credit 1ee&. 

Enron has toe option. 15 days in advance of deliveries, to select up to two of nine of the most liquid physical deliv^ 
p^ts gas. toese nine pants b^g defined in advarere. This added flesdbaiy help minimize transaction costs 
associated wSh delivery at a NYMEX location such as Henry Hub. 

G'ivsi that price and int^est rate risk wi be rrafi^ted in toe swap rrtaric^ toe prindp^ risk assodalsd tois 
transaction is natural gas delivery risk. We are comfortable that as the iaigest vertically integrated natural gas 
concern in the US, Enron is fully capable of managing its performance obligations. Note that during 1995, Enron 
Capi^ and Trade Resounres was toe l^est buy^- and selte' of natural gas to North America with physic^ 
volurries of 72 BCF/day and financial settlements of 32.9 BCF/day. Assuming straight line delivery, the gas 
associated with this transaction represents less toan 1/2 of 1 % of Enron's merttoant activities. 


Internal Use Only 


1 


D» coee'toBiTiAL TTSftTMerr 
REQOESTB3BVJPMC 


Pemranent Subcommittee on Investigati oiij;l 

EXHIBIT #138 


JPM-1-00001 
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Global Syndicated Finance • Confidential 


Date: 11/05/96 


Chase Relation5hip.and Competition 

Relationship 

Chase has significantly improved its relationship with Enron over the past five years, beginning with Chase's 
1991 $25 million participation in Enron's flagship $600 million’ R/C facility. In June 1993, Chase earned the 
Administrative Agency on the $1 billion facility, and currently holds $20 million in the fadlity and is in the process 
of amending the fadlity. Chase also agents the $470 million JEDl R/C fadlity with a hold position of $35 million 
and is in the process of amending the fadlity. 

Competition 

Chase Client Management suspects ttiat Enron may have approached Citibank and Nations for proposals for the 
current prepay transaction. However, as a result of our PLC structure and continued innovation, we have 
underwritten and syndicated four of Enron’s seven prepays and are confident of our ability to secure the 
mandate with a committed underwriting. 


Company Overview 

Enron Corp. ('Enron'), with approximately $15 billion in assets, is one of the world's largest integrated natural 
gas and electricity companies. Enron transports and markets natural gas throughout the U.S. via 44,000 miles of 
pipelines. The Company explores for and produces natural gas throughout the world and markets natural gas 
liquids, crude oil and refined petroleum products internationally. The Company also sells and produces 
cogenerated steam and electridty. Enron is North America's #1 buyer and seller of natural gas. 

Enron is publically owned and its stock trades on the NYSE as ENE Enron employs approximately 6,700 
persons and employees own approximately 14% of the Company. Enron's revenues for the first nine months of 
1996 were $9.2 billion compared to $6.6 billion in 1995. Net income for the same period increased 15% from 
$389.6 milSon in 1995 to $452.4 million in 1996. The Company is organized into 5 major subsidiaries outlined as 
follows: 

Enron Operations (EOC) handles about 15% of the natural gas and 4% of the natural gas liquids consumed in 
the U.S. It also builds and manages worldwide natural gas transportation, power generation, liquids, and clean 
fuels facilities. EOC reported EBIT of $442MM in 1995, prior to $83MM of fourth quarter charges primarily 
related to reserves established for litigation and regulatory matters, compared to $403MM in 1994. These 
results include earnings from the interstate pipelines and the construction, management and operation of assets 
worldwide. 

Enron Capital and Trade Resources (ECT) manages the world’s largest portfolio of natural gas-related risk 
management contracts (fiitures and swaps) and is the leading supplier of natural gas to the U.S. electric 
generation industry. Through its affiliates, Enron Capital and Trade Resources owns or has access to two 
intrastate pipelines and several storage facilities. ECTs businesses include cash/physical transactions, risk 
management products and finance activities in natoral gas, natural gas liquids, crude oil and electricity. 

During 1995. ECT continued to increase market share in its core natural gas business, established its position as 
the largest non-regulated electridty wholesaler, commenced commercial activities In Europe, and demonstrated 
continued effectiveness of its risk management processes and confols. ECTs EBIT increased from $202MM in 
1994 to $232MM in 1995 prior to a $75MM non-recurring charge related to its clean fuels plant operations. 
Earnings from physical contracts of one year or less involving marketing and transportation of natural gas. 
liquids, electricity and otiier-commodities declined to $146MM in 1995 from $170MM in 1994. ECTs earnings 
from its risk management operations, which consist of market activity on long-term contracts improved to 
$193MM in 1995 compared to $151MM in 1994. ECTs finance operations, which provide capital to customere 
through various product offerings including volumetric production payments contributed $31MM to ECTs 
earnings ir 1995. compared to $13MM in 1994. 
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Company Overview (continuBd) 

Enron Devebpment and Enron Global Power & Pipelines {Enron holds a 52% interest) builds and operates 
power plants and pipelines in such emerging-maricet economies as China, Guatemala, and the Philippines. The 
Company also operates a natural gas pipeline in Argentina and has signed a deal with Russia's Gazprom to help 
the state-owned company market gas in Europe. The segment reported EBIT of $142MM in 1995 compared to 
$U8MM in 1994. 

Enron Oil & Gas Company (EOG) (rated A- by S&P), is one of the leading low*co5t, fast-track, independent E&P 
companies in the U.S. with an increasing pres^ce in international markets. Enron Oil & Gas is 61% owned by 
Enron. The Company’s proved reserves are 88% North American and 92% natural gas. In December, 1995, 
Enron reduced its ownership in EOG to 61% from 80% witti the sale of approximately 31 million shares of EOG 
stock. As a result of frie reduced ownership, EOG is no longer included in Enron's consolidated federal income 
tax return. Exploration and Production’s EBIT rose to $241MM in 1995, cornpared to $198MM in 1994. The 
results include $45MM and $35MM, respectively, related to hedges placed on open commodity positions by 
Enron independent of EOG. Exploration and development expenditures were $519MM in 1995, compared to 
S501MMin1994. 


Key Issues and Challenges 

• Enron has executed seven prepaid sale transactions, so the banks are generally femiliar with the proposed 

prepay structure. Four of the seven have been underwritten and syndicated by Chase. ~ 

• The facility is for back up purposes and is not expected to be drawn. 

• Banks vrill be paid an upfront fee of 6.0 bps on allocated commitments. 

• Capacity - Individual banks' total Enron fomity exposure may be an issue. 



■CurrenLDeal 

Firel Cut at Proposed Deal 

Final Deal 


(if any) 



Amount 


$300MM 


Tenor 


3 year 


Commitment Amount 


$300MM 


Hold Amount 


$25MM 


Undrawn Cost 


NA 


Drawn Cost 


20.0 bps 


Utilization Fee 


No 


Grid ? 


Yes 


Upfront Fees to Market 


6 bps on average 


Underwnting Fee (if UAV) 


[30 bps) 


Funded ? 


No 


Secured ? 


No 


Agent 


Chase 
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Credit Statistic & Synopsis 


Credit Statistics- Fair Value Accounting Mefhnri 

EXE 

EY£ 

EXE 


Dollars in Millions 

12/31/93 

12/31/94 

12/31/95 

6/30/96 

Revenues 

7,986 

8.984 

9,169 

6,015 

EBITDA 

1,089 

1,157 

1,050 

676 

EBIT 

631 

716 

618 

447 

EBIT/lnterest 

2.10 

2.62 

2.18 

3.31 

Totel Debt/EBITDA 

2.44 

2.42 

2.92 

4.92 

Current Ratio 

0.75 

0.83 

1.12 

1.25 

Rxed Charge Coverage 

3.91 

1.73 

1.98 

4.78 

Total Debt / Total Capital 

50.4% 

49.3% 

49.2% 

45.8% 


Six Months Ending June 30. 1996: 

Enron Corp. said second quarter net income rose 24% as it benefited from higher natural gas prices as well as 
improvements in its pipeline, trading and electricity businesses. The results exceeded Wall Street expectations. 

Revenues increased 35% to $6B for the first half of 1996 compared to 54.4B for the first half of 1995. Earnings 
increased 7.5% as a result of an increase in earnings in its fransportation segment and its domestic and 
international gas and power services. This increase was partially offeet by a decrease In earnings in 
Company’s exploration and production segment and in its corporate and other segment 

Earnings in the Company’s Transportation and Operation segment increased 34% to $334MM in the first half of 
1996 compared to $250MM in tiie first half of 1995. The Increase in earnings is primarily due to a 72% dedine in 
expenses for the first 6 months of 1996, primarily as a result of decreased purchases by Northern Natural, as 
that pipeline is now exclusively a transporter of natural gas. In addition, operating expenses declined 21% in the 
first 6 months of 1996 as a result of lower operating expenses on the interstate pipelines and reduced expenses 
related to gathering facilities sold during 1995 and the first quarter of 1996. 

In the Company’s Domestic Gas and Power segment earnings increased $52MM to $150MM for the first 6 
months of 1996 as a result of an increase in the Company’s cash and physical operations’ earnings to $130MM 
for the first 6 rrionths of 1996 compared to $49MM for the first 6 months of 1995. The earnings from this unit 
increased primarily due to earnings from higher maigins for natural gas and increased earnings from electricity 
mariceting. Earnings from foe managernent of ECTs portfolio of contracts also increased in 1996. These 
increases were partially offset by a decrease in earnings from gas processing. Earnings before overhead 
expenses for foe risk management business were $60MM in the first 6 months of 1996 and $64MM in foe same 
period in 1995. Earnings from this unit decreased primarily due to lower originations from long-term contracts 
with utilities and independent power plants, which were partially offset by increased originations for electricity and 
originations in the European market 

Earnings in the Company’s international Gas and Power Services segment increased $4MM to $79MM in the 
first 6 months of 1996 primarily because of a $9MM decline in operating expenses due to the transfer of 
marketing operations to the domestic gas and power services segment beginning in January. 1996. 

In the Company’s Exploration and Production segment earnings declined to $107MM for the first 6 months of 
1996 compared to $107MM for the first 6 months of 1995. AJfoough wellhead natural gas prices and production 
volumes increased in foe first half of 1 996, this increase was more than offset by lower results from commodity 
price swap transactions and a decrease in gains on sales of oil and gas reserves and related assets. 

In the Company’s Corporate & Other Segment earnings decreased $2SMM to SIOMM in foe first half of 1996. 
The S10MM includes gains of $45MM related to the sale of 2.6MM shares of EOG slock held by Enron Corp., 
partially offset by a S25MM reserve established for litigation contingencies. 
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Adequate capad^ to syndicate tie profxjsed feality. although toe proposed toansaction wit! come on the heeJs of 
a $470 m^iion JEDI fedfity am^mentand an arr^ndment to the $1,000 million &iron Corp Revd\«5r. 


Brief Discus sion of Most Comparabl e Recent Transactions fie: whv comparable^ 

Comparable transactions include natural gas and erode oil prepays with Enron. Summary terms of the deals 
were as follows: 


$203MM 5 year PLC wito pricing of 30.0 bps and upfront fees of S.O and 10.0 bps 
for commifrnents of $15,000,000 and $30,000, CK)0, respectively. 

1995 Natural Gas .Erepav: $22SMM 5 year PLC with pricing of 30 bps and upfront fees of 2.5. 5.0, and 10,0 
for commitments of $10,000,000, $20,000,000 and $30,000,000, respectively. 


We are confident in the ability to exearte this fransa-ction targeting prior prepay transaction banks and Enron Corp. 
banks. We plan to payout S.O bps on average to participants with the following fiere: 


•Comrmtment Amount 
310,000,000 
$20,000,000 
$30,000,000 


Upfront Fee 
[2.5| bps 
[5.0] bps 
[10.0] bps 


We plan to approach the current Prepay transaction bank groups listed below: 





ANZ Bank 

SIS 


Bartca di Roma 

515 

510 

Bayerische Vereinsfcank 


518 

BCt 

515 


Chase 

528 

522 

Credit Lyonnais 


SIS 

Dai'lchi Kangyo 

SIS 

510 

DC Bank Deutsche 


520 

Fuji 

515 


Suif internalional 

515 

510 

IBJ 

SIS 


LTC8 

530 

520 

Mitsubishi 


520 

M itsulTfusl 


510 

Sakura 


510 

Standard Chartered 

515 


Sum itomo 

530 


Sumitomo Bank 


520 

West LB 


520 

Yasuda 


518 


jTota'i "I S2oa I sHT 
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And, additionally, we plan to approach the following Enron Corp. banks: 

Scotia Bank 

Credit Lyonnais 

Citicorp 

Bank of America 

Barclay's 

Toronto Dominion 

Bank of New York 

First Chicago 


Cross-Sell Opportunitie s and Stratagy 
Commodity derivatives and interest rate swaps. 


GIB Lead Transactor 

Senior Banker 
Credit Deputy: 

Credit Deputy: 

Additional Approvals (as required): 


Approval Signatures 
Name /Print) 


Signature 


Tod Benton 


George Serice 


Richard Walker 

(lA ^ 

Ron Potter 

Edward Nelson 

Howard Schramm 
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STRUCTURING SUMMARY 
Enron Corp. - 1997 Prepay 

GIB Deal Team: G. Serice Client Executive/Lender: R. Walker/S. Aultman 
Credit Executive; R. Potter, J. Biello 


Maximum Exposure for Approval (SMM); 

S1,767MM 

Industry Description: 

Diversified Enerov 

Transaction for Approval (SMM): 

fS250MMl 

Primary SIC Code: 

1321 

Customer Name: 

Enron Corp. 



Obliqor/Facilitv Risk Grade; 

3/3 

Major Plant Locations: 


Parent Name: 

Enron Corp. 

Major Overseas Ops: 


Parent Risk Grade: 

3 

TREND: 




Improvino/Stable/Declininq 


Public Ratings (LT & ST): 

.Senior Unsecurpri- 

Ratings Outlook/Trend: 

Ratings reaffirmed by 

Enron Corp. (ENE) 

BBB+/Baa2 


S&P and Moody’s on 


Suhoniinated Daht- 


6/2/97 and 6/4/97. 


BBB/Baa3 

Commercial Paoer: 

A2/P2 


respectively. 

Date Ratings Last Changed; 

S&P upgrade on 

Date Last Reaffirmation: 

6/2/97 (SiP) 


December 8. 1995 


6/4/97 (Moodv'sl 

Enron Slock Price 

539 3/16 

S2 Wk High/Low; 

547,50/535.00 

(as of 9/1 a/97): 

Market Capitalization: 

S11,924MW 

Market Cap/Book Cap: 

2-25x 

Bond Spreads; 


Bond Description; 



Executive Summary 

We are requesting approval to arrange and underwrite up to a [S250MM] Performance Letter of Credit (“PLC") to 
backstop Enron's gas delivery performance obligation as a result of its guarantee of the performance of a subsidiary, as 
the seller counterparty to a Prepaid Natural Gas Sale. The subsidiary will be Enron Natural Gas Marketing Corp. 
(“ENGMC-), a wholly owned subsidiary of Enron Corp. Timing for executing the prepay transaction is by December 15 
with the closing of the PLC Facility to immediately follow. In addition to attractive pricing, Enron is inclined to use Chase 
because of our past execution of three Enron Prepays and the availability of “template' documentation. Chase will 
receive 40 basis points upfront (or the underwrite and the PLC fee to the lenders will be 22.5 bps {capital-adjusted yield 
of 45 bps) for this Enron Corp. {3BB+) PLC. 

In the past three years, Enron has utilized the prepaid sale as a mechanism to address a number of needs, including 
refreshment of Section 29 credits and sourcing funds (classified as “Liabilities from Price Risk Management" as 
opposed to long term debt). To date, the company has executed eight such transactions, four utilizing 1 8 month tenors, 
our last transaction utilizing a three year tenor and the previous three making use of a five year tenor. Five of the eight, 
totaling S1,0a9MM, have been underwritten and syndicated by Chase, one by BT, and at least one by Citibank. As a 
result of our proprietary PLC structure and our continued demonstrated innovation, we have become the first stop for 
Enron for this type of transaction. All prior prepay transactions have performed as agreed. 

Beiow is a listing of the three transactions (all Chase-led deals) which remain outstanding; 


[Transaction (5 MM’s) 

1994 Prepay 

1995 Prepay 

1996 Prepay j 

Oriqinal Amount 

S207.8 

S224.5 

S350.0 1 

Amount as of 10/97 

$94.8 

S133.2 

S286.9 1 

Amount Repaid/Amortized 

S113.0 

S91.3 

SS3 . 1 1 
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Transaction Overview 

The basic transaction calls for Chase to enter into a Forward Gas Sale Agreement with an Enron subsidiary. Enron 
Natural Gas Marketing Corp. An integral part of the Forward Gas Sale Contract (referred to as a “Prepay^ is the 
execution of a series of commodity and interest rate swaps which result in a known cash flow stream. As in prior 
Prepay transactions; Chase will retain the delivery risk associated with these swaps. Through a guaranty. Enron Corp. 
unconditionally guarantees the obligation of its subsidiary to provide the ^s. Enron Corp.'s payment obligations to 
Chase under the guaranty are in turn supported by a syndicated performance letter of credit ("PLC"). Any drawings 
under the PLC in the event of Enron's failure to cause its subsidiary to perform under the prepay will be paid to Chase. 

Similar to the December 1994 and September 1995 transactions executed with Chase, this structure presents a 
, quarterly amortizing prepayment obligation, over four years, which calls for delivery of a certain dollar amount of gas on 
each delivery date. With this structure, the gas price for any delivery - and therefore the MMBtu obligation - can be fixed 
by Enron with the Chase at any time before that delivery date. This feature gives Enron the flexibility to match its 
delivery obligations, on a delivery date by delivery date basis, with either fixed or floating price sales. As a matter of past 
practice, Enron has chosen to fix prices on a rolling 13 month horizon. In this structure, deliveries are initially scheduled 
on a straight line basis subject to volumetric adjustment as Enron fixes the gas price. We have had no problems with 
the past execution of such balancing adjustments. 

Additionally. Enron vrill have delivery flexibility as in the past structure. Enron will have the option, 1 5 days in advance of 
deliveries, to select up to two of nine of the most liquid physical delivery points for gas. These nine points will be defined 
in advance. This flexibility is present in order for Enron to minimize the transaction costs (SO.O3/MM0tu) associated with 
a delivery at a NYMEX location such as Henry Hub.) 

Company's Business 

Enron Corporation, one of the world's largest integrated natural gas and electricity companies with approximately 
$19 billion in assets and operates one of the largest natural gas transmission systems in the world. Enron is the 
largest purchaser and marketer of natural gas and the largest non-regulated marketer of electricity in North America; 
is a leading participant in liberalized energy markets in the United Kingdom and the Nordic Countries; markets 
natural gas liquids worldwide; manages the largest portfolio of fixed-price natural gas risk management contracts in 
the world; is among the leading entities arranging new capital to the energy industry; and is a major supplier of solar 
and wind renewable energy worldwide. The Company owns 53 percent of Enron Oil & Gas Company (one of the 
largest independent, non-integrated exploration and production companies in the United States) and 59 percent of 
Enron Global Power and Pipelines L.L.C. (an owner and manager of operating power plants and natural gas 
pipelines around the world). 

Chase Relationship 


Flagship Revolver - Chase has significantly improved its position with Enron over the past five years, beginning 
with Chase's 1991 $25MM participation in Enron's flagship S600MM R/C facility. Originally, the flagship was 
agented by Bankers Trust, however, in June 1993. Chase earned the Administrative Agency on the SI.OOOMM 
R/C facility. As compensation for arranging this facility and successfully syndicating it to 53 banks, Chase 
received a $250,000 arrangement fee, upfront fees of $10,000, S50,000/year in agency fees, and a 20bps flat 
facility fee paid semiannually. Chase currently holds S36.5MM of the facility. The flagship was recently repriced 
as follows; 


Senior Ratina 

Pricina 

>A- 

9.0/25.0 

>BBB+ = 

10.0/30.0 

>BB8 

11.0/32.5 

>B88- 

15.0/50.0 

<0BB- 

25.0/62.5 


FOKCOmOEKTWTRMTMENT 
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Credit Statistics 
(Smiilions) 

1993 

1994 

1995 

1996 

Six Mnnfhc 

Sales 

S7.986 

$8,984 

$9,189 

$13,289 

Endino 6/30/97 

S8.595 

EBITDA 

1.089 

1,157 

1,050 

1,164 

(50) 

(299) 

EBIT 

631 

716 

618 

690 

Interest 

300 

273 

284 

274 


Senior Debt 

2.661 

2.805 

3.065 

3.349 

4,537 

Total Debt 

2,661 

2,805 

3,065 

3,349 

4,537 

Total Equity 

2,619 

2,880 

3,165 

3,723 

3.431 

EDIT / Cash Interest 

2.09X 

2.62X 

2.iax 

2.52X 


Total Debt / Book 

50.4% 

49.3% 

49.2% 

47.4% 

56.9% 

Capitalization 

Total Debt /EBITDA 

2.44x 

2.42X 

2.92X 

2.6ax 

NA 


Credit Synopsis 

• Enron's iong-term debt ratings were affirmed in June by both S&P and Wood/s. There had been speculation 
about a possible upgrade, but due to the J-Block senlement the ratings were left unchanged. 

• Enron Corp. reported revenues of $13.3 billion and net income of $584 million during 1996 compared to $9.2 
billion and $504 million, respectively, (or 1995. For the nirie months ending September 30. 1997, Enron 
reported revenues of $14.4 billion and a net toss of $(64) million compared to $9.24 billion and $453 million, 
respectively for the same time period in 1996. The net loss was as a result of the $675 million pre-tax 
settlement charge from Enron’s J-Block contract in the North Sea and $100 million pre-tax to reflect 
depressed MTBE margins on committed production. There were reduced earnings in the transportation and 
operations and exploration and production segments, losses realized by the newly formed retail energy 
services group and increased interest charges and dividends on company-obligated preferred securities of 
subsidiaries. An income tax benefit of S251 million partially offset the effect of the non-recurring charges. 


Proposed Prepay Deal Terms 


Obligor 

Enron Corp. 

Beneficiarv 

"Buver" in Prepay transaction 

Amount 

up to S250MM 

Tenor 

4 Years (with an averaqe life of 2.5 to 3 vears) 

Commitment Amount 

S250MM 

Hold Amount 

$35WM 

Participation Fee 

4-10 basis points with an avg of 7.5 bps (same as Dec 1996 
Prepay) ' 

Arranqement Fee 

40 basis points (vs. 35 bps for 1996 Prepay) 

Funded ? 

No 

Secured ? 

No 

Guaranteed? 

No 

Administrative/Svndication Aqent 

Chase 

PLC Fee 

22.5 bps (PLC carries 50% capital weighting, adjusted yield of 

45 bps) 

Facility Fees 

N/A 


Exposure 

The transaction incorporates a performance letter of credit (as in prior transactions) to syndicate Enron's gas delivery 
perfomnance obligation. We v.iil participate the PLC to a broad syndicate so that our net Enron performasice exposure 
will approximate S35MM. This PLC is similar to a syndicated Fl/C in that Chase will not front the LC. avoiding incurrence 
of various bank credit exposures, instead Chase, as in the past, will syndicate the LC on a several obligation basis. 

The mark to market exposure on this transaction is approximately 20“o of the principal amount, assuming prices are 
locked in by Enron on day one for the entire contract horizon. However, with the addition of required collateral for 


f^otA coNRoermu 
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adverse price movements, the current maximum actuai mark to market exposure s Si OMM. growing to SSOMM if Snron 
were to achieve an AA- rating. Chase GRM will evaluate the actual mark to markat exposure on a daily basis and 
require LCs. ca^. or treasuries for exposure in excess of the thresholds stated as follows: 


Rating Threshold 

AA- or better 
A- or better 
BEB <x beQer 
BBB- 

We have set the LiBOR margin used to discount the value of the deliveries a! an initial level of 27.5 bps. Our abi% to 
offer this competitive margin is facilitated by the use of the performance letter of credit in the sjcidication of Enron 
performarKTS risk. Because such an instrument fe less capita! att-caclive than a funded asset, syndicate banks wil 
accept reduced letter of credit faes (which are paid from the implicit interest component in the discounted prepay). The 
second component of Chase compensation is the proposed arrangement fee. The proposed arrangement fee of 40 
bps produces a favorable loan pricing mode! result, as shown in the attached model. 


SSOMM 
$15MM 
SIOMM 
$ 0 


Key Svndtcatron Issues 

Hiohllqhls: 

• Strong Credit - BB3-#-/Baa2 investment grade ratings. 

• Marquee Name - one of the world's largest integrated natural gas and electricity companies. 

• Financial Strength - SI 9 Billion in Assets. Market capitalisation of S11.S24 Billion. 

• Strong bank following - 70 banks currently have commitments to Enron. 

Challenges: 

• Capacity - Individual bank's total Enron family exposure is always a constderation, although pre-screening ol 
most all of the oo-agenls and upper tier piayers in the Decemter 1996 Prepay re'reais capacity and ir^terest in 
the transaction, with the one caveat being ccmpeiing Enron paper in the market in the 4Q. In December 1995. 
we raised SS50MM for a $350MM PLC. In addition, GSF-London recent.'y syndicated a [$21 5] million 364-day 
multi-currency facility which was over 2x oversubscribed (pricing was 3 undrawn and 30 drawn) and brought new 
banks to the relationship. The yield on the Prepay transactions are higher than many ol Enron's ‘corporate 
obligation' paper. Please see Supply and Demand Chart. 

• Enron's debt to capitalization has increased from 47% to 57% due to the J-Biock settlemenl in June. 

However, this ratio should lower in the third quarter due lo the equity issuarsce Irom the PGC merger. 

Cross-Seif Opportunities and Strategy 

Chase continues to be a first tier bank to Enron and is one of its top two agents (Citi-being our principal competition). 

During 1 99S and 1 995 respectively, Chase earned S4.SMM and S2.9MM from the Enron reiatiorjsh'p. 
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Prepaid Hydrocarbon Forward Sale 
Floating Price Facility 

This outline is for discussion purposes only. Any commitment to lend is subject to completion of The Chase 
Manhattan Bank's due diligence review and is further contingent upon credit approval by The Chase Manhattan 
Bank and the execution and delivery of mutually acceptable legal documentation. No commitment should be 
construed or implied herein. The following terms are indicative only and additional terms may be incorporated into 
final documentation. 


TERM: [4] Years. 

AMOUNT: Up to [S250] million payment lor future deliveries of natural gas. 

CONTRACT 

PARTIES: Purchaser: The Chase Manhattan Bank. 

Seller: A wholly owned subsidiary of Enron Corporation. 

NATURAL GAS 

DELIVERIES: Equal [quarterly] installments from [January 1998] to maturity. 

FLOATING PRICE 

PAcILITY: [Each hydrocarbon delivery obligation will equal, in MMBtu of gas a set dollar amount'. The 

hydrocarbon price for any delivery - and therefore the MMBtu/crude oil obligation - can be 
fixed by Enron with the SPC at any time before that delivery date. Enron also has the facility 
to initially position its gas/oil sales to [Chase] to any dale{s} before the final delivery dates 
(with the intention to roll out to each final delivery date). The roll adjustment is expressed in 
terms of incremental MMBtus of gas/oil.j 

’[The choice of hydrocarbon for each delivery is at Enron's election.] 


Hydrocarbon revenues prepaid at a rate of LIBOR plus a margin determined by senior debt 
rating as follows: 


Adjustments in LIBOR margin during contract term shall be made through adjustments in 
volumes delivered to be determined at the end of the term. 

ARRANGEMENT 

FEE: 0.407o 

COSTS: Legal fees, including those associated with syndication, and customary transaction costs. 

DOCUMENTATION: 

Standard documentation with the addition of the Security Agreement attached to the Enron 
Risk Managemeni Services-Chase ISDA trading agreement, to cover collateral lor mark-lo- 
market exposures. 

SYNDICATION: Enron performance obligation, pursuant to guarantee of Seller delivery obligation, to be 

syndicated through a performance letter of credit ("PLC ). PLC upfront and usage costs to 
be paid by Chase. 



REVENUE 

PREPAYMENT 

COST: 


FOIA CONFIDENTIAL TREATMENT 
REQUESTED BY JPMC 
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NATURAL GAS PHYSICAL DEUVERY TERMS 


PHYSICAL 

DELIVERY: 1. Seller's obligation to deliver Natural Gas under the terms of the Prepaid 

Forward Sale contract can be satisfied by delivery to Purchaser at any of the 
following iocations or such other delivery point(s) as shall be mutually agreed 
among Purchaser and Seller: 

Columbia Gulf Transmission 
Louisiana Onshore 

Tennessee Pipeline (mainline points) 

Louisiana - 800 Leg 
Louisiana - 500 Leg 

Texas Eastern Transmission 
East Louisiana 
West Louisiana 

Texas Gas Transmission 
Zone SL 

Transcontinental Gas Pipeline 
Zone 3 (Station 65) 

Katy 

Permian 
El Paso pool 

Seller will arrange appropriate transportation to delivery point. 

Title transfer occurs at delivery location. 

2. For any delivery month Seller may deliver gas at up to any three of the 
locations set out above. Seller may make its election of Iocation{s) at any time 
not later than 10 business days preceding the delivery month. 

3. The process of establishing the final physical price is as follows; 

Seller will sell physical gas to Purchaser at NYMEX less a benchmark 
discount of 5 cents/MMBtu for delivery as above. 

When Seller makes its election of delivery point(s), Purchaser will establish in 
consultation with Seiler the exchange for physical ("EFP') discount attaching 
to the delivery point(s). The benchmark discount will be adjusted by the EFP 
cost to determine the final physical price. 

4. To the extent that the establishment of the final physical price as provided 
above results in aa over or under delivery of gas, the excess or deficit shall 
be carried over to the next month's obligation. 


w coNROErrmi treatuf^jt 
requested ay 
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Transaction Schematic 
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Transaction tS HM's) 

1994 Prepay 

1995 Preoay 

1 996 Preoav 

OriQinal Amount 

S2Q7.8 

S224.5 

S3 50.0 1 

Amount as of 10/97 

S94.8 

S133.2 

S286:9 

Amount Repaid/Amortized 

S1 13.0 

S91.3 

$63.1 

Bank Group 

Original 

Commitment 

% 


H9i 

Original 

Commitment 

% 

ANZ 

1S.0 

722 



7.5Q 

2.14 

3anca di Roma 

15.0 

7.22 

10.0 

4.45 








15.0 

4.29 

iBank Haooaiim 





12.5 


Bank of America 












20.0 


jSank of New York 







iBank of Tokvo-Mitsubishi 












7.5 


Baverishe Vereinsbank 



17.54 

7.51 

12.5 

3.57 

BCl 

15.0 

7.22 



20.0 

5.71 

Chase 

27.8 

I3.3S 

22.0 

9.79 

22.5 

6.43 

Commerzbank 





20.0 

5.71 

Credit Lyonnais 



17.54 

7.51 


■ 

Credit Suisse 





12.5 

3.57 

Dai-lchi Kanovo Bank 

15.0 

722 

10.0 

4.45 



DG Bank Deutsche 



20.0 

5.90 

15.0 

4.29 

Fuii Bank 

15.0 

7.22 



7.5 

2.14 

Gulf International Bant 
B.S.C. 

15.0 

7.22 

10.0 

4.45 

7.5 

2.14 

IBJ 

15.0 

722 



20.0 

5.71 

Lona-Term Credit Bank 

30.0 

14.44 

20.0 

5.90 

20.0 

5.71 

Mellon 





7.5 

2.14 

Mitsui Trust & Bankina 



10.0 

4.45 ■ 

7.5 

2.14 

Royal Bank of Canada 





15.0 

4.29 

Sakura Bank 



10.0 

4.45 



Sanwa 





20.0 

5.71 

Standard Chanered 

15.0 

7.22 





The Mitsuibishi Bank 



20.0 

5.90 



The Sumitomo Bank. Limited 

30.0 

14.44 

20.0 

5.90 

20.0 

5.71 

Westdeutsche Landesbank 



20.0 

5.90 



YasudaTrust and Bankino 



17.57 

7.51 



TOTAL 

207.8 

100.0% 

224.62 

100.0% 

350.0 

100.0% 


FOIA CONRDENTlAl TREATMENT 
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STRUCTURING SUMMARY 

Enron Corp. - 1998 Prepay 

GIB Deal Team: G. Serice Client Executive/Lender: R. Walker/R. Mertensotto 
Credit Executive: G. Wright, J. Biello 


Maximum Exposure for Approval (SMM); 

SMM 

Industry Description: 

' Diversified Energy 

Transaction for Approval (SMM); 

S2S0MM 

Primary SIC Code: 

1321 

Customer Name: 

Enron Corp. 



Obliqor/Facilitv Risk Grade: 

3/3 

Major Plant Locations: 


Parent Name: 

Enron Corp. 

Major Overseas Ops: 


Parent Risk Grade; 

3 

TREND: 




Improvinq/Stable/Declininq 


Public Ratings (LT & ST): 

Senior Unsecured' 

Ratings OuUook/Trend: 

Ratings reaffirmed by 

Enron Corp. (ENE) 

B88+/Ba32 


S&P and Moody's on 


Subordinated Debi: 


6/2/97 and 6/4/97, 


BBB/Baa3 


respectively. 


Commercial Paoer 




A2/P2 



Date Ratings Last Changed: 

SiP Upgrade on 

Date Last Reaffirmation; 

6/2/97 (S&P) 


December 8. 1995 


6M/97 (MoDdy'sl 

Enron Stock Price 

S50 1/16 

52 Wk High/Low: 

S53 5/16 / 535.00 

(as of 5/22/98): 




Market Capitalization: 

S16.351MM 

Market Cap/Book Cap: 


Bond Spreads: 

65-100 bps 

Bond Description: 

BBB/BBB3 


Executive Summary 

We are requesting approval to arrange and underwrite up to a S250MM Performance Letter of Credit {’PLC") to backstop 
Enron's gas delivery performance obligation as a result of its guarantee of the performance of a subsidiary, as the seller 
counterparty to a Prepaid Natural Gas Sale. The subsidiary will be Enron Natural Gas Marketing Corp. (“ENGMC”). a wholly 
owned subsidiary of Enron Corp. Timing for executing the prepay transaction is by June 30 with the closing of the PLC 
Facility to immediately follow. In addition to attractive pricing, Enron is inclined to use Chase because of our past execution 
and the availability of "template" documentation. Chase will receive id basis points upfront for the underwrite and the PLC fee 
to the lenders will be 30.0 bps [capital-adjusted yield of at least 60.C\bps) with upfronts to average 10 to 12.5 bps for this 
Enron Corp. (BBB+/Ba32) PLC Pricing for the 12/97 prepay was 4Qfor the underwrite, 22.5 PLC fee with 7.5 upfront to 
lenders. This transaction would replace S135MM of run-off since 10/97 (see chart below) and get Enron off the year-end 
execution timetable. This runoff plus the pre-screening results give us confidence that sufficient bank capacity exists for this 
transacticn. t , . 

'v 

In the past three years. Enron has utilized the prepaid sale as a mechanism to address a number of needs, including 
refreshment of Section 29 credits and sourcing funds (classified as "Liabilities from Price Risk Management" as opposed to 
long term debt). To date, the company has executed eight such transactions, four utilizing 18 month tenors, our last 
transaction utilizing a four year tenor (average life of two years) with previous tenors being either three, four or five. Six of the 
nine, have been underwritten and syndicated by Chase, cne by BT. and at least one by Citibank. As a result of our 
proprietary PLC structure and our continued demonstrated innovation, we have become the first stop for E.nron for this h/pe of 
transaction. AJl prior prepay transactions have performed as agreed. 


I Permanent Subcommittee on Investigations ! 

EXfflBIT #140 


JPM-I-OOIIS 
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10/0W97 02;24 PM 


To; Stephen Rochfotd/CHASE@CHASE 

cc: Sandra Aul:man/CHASE@CHASE 

Sutiect; Enron Exposure S350MM Prepaid 


S 


teve. 


c vear. Lhase structured a S350 million loan to 

Enron Corp .n connection with a Prepaid Forward Gas Sale. The loan amoaizes with the deliverv of 
the gas over the next 3-1/2 years. 

The liabilitv was Shuctureh as a direc! loan w„h Chase recew,n„ Performance Leuers o( Credit 
(rLL) from the various participating banks as support for the loan 

Although GES is showing the full exposure of S350MM which represents the Chase Ipan Mr 3iello 
has asked if the cnron exposure may be misrepresented since m effect we have received 22 PLC's 
irom the various participating banks and perhaps the differential exposure should be transferred to 
the various Bank s liabilir/ and thus not reflected under Enron’ 


"V tnc'jghts ■: 
hanks i Begs 




’^-OUcSTcOBY jpvic 


Permanent Subcommittee on lavestigations 

EXHIBIT #141 
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PN^Uyy 
12/08/2(X)0 07:46 AM 


Legal { 21 ^ 2 ^-^ Fax f^hanbon (21^270-7338 
To: Julle.Cait0r0mour^tcom 

Sbi« "■ De«apina^CHASE®CHASE 

^Is is to update you on the proposed Enron prepay transaction. At this point, while not a certainty it 
^ks like we wra to tonn Mahonia III (« Is currently contemplated «iat the name will be Mahonia 
Natural l^rted; if this presents a problem, let me know). In addition to entering into the prepay with 
Enron North America, this entity will be entering into a contract to sail Its rights to receive gas under the 
prep^ agreement to a group of purahasers, including Chase. In this connection the purchasers will 
appoint Mahonia III to act as its agent In handling the sale of the natural gas deilvared under the Enron 
OOTtract The purchaser of the gas in Ms contract will be Chase. Chase will then sell the gas pursuant to 
a fixed pn» forward contract to Stoneville Aegean (an SPV that entered into transactions introrticed by 
Chase in the early to mid 1 990's): Stoneville will then sell the gas pursuant to a fixed price foiwaid contect 
to cnron. 

Please advise at your earliest convenience whether Stoneville is still a viable company and has the power 
o enter into the types of contract contemplated. I am in ttie process of finalizing a teim sheet and diagram 
that de^bes the entire transaction and will forward Biat as soon as it is done. I just wanted to aiert you to 
the Mahonia III formation and the -resutreotion' c( Stoneville so that you could start the process. 

Please fee! free to cwitact me with any questions. 

Many thanks and best regards. 



SENATE 
MAH -09205 
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^ JPMorganChase 

Ahuva Genack 
Vice President and 
Assistant General Counsel 
Legal Department 


March 27, 2002 


The Honorable Billy Tauzin, M.C. 

Chairman, Committee on Energy and Commerce 

The Honorable John D. Dingell, M.C. 

Ranking Member, House Committee on Energy and Commerce 

The Honorable James C. Greenwood, M.C. 

Chairman, Subcommittee on Oversight and Investigations 

The Honorable Peter Deutsch, M.C. 

Ranking Member, Subcommittee on Oversight and Investigations 

U.S. House of Representatives 

House Committee on Energy and Commerce 

Washington, D.C. 20515-51 15 


Dear Congressmen: 

1 am writing in response to your letter to Mr. William B. Harrison, Jr., dated 
March 6. 2002, requesting information regarding J.P. Morgan Chase & Co.'s relationship 
with Enron and its related partnerships, trusts, and special purpose entities (hereinafter 
collectively "Enron") for the period 1997 to the present. 

As you know, J.P. Morgan Chase &. Co. is the successor to The Chase Manhattan 
Corporation ("Chase") and J.P. Morgan & Co., Inc. ("JPM") which merged on December 
31, 2000. Prior to the merger, The Chase Manhattan Bank ("CMB") was one of Enron's 
tier one, or lead, banks. JPM, on the other hand, had relatively limited involvement with 
Enron. 

In preparing a timely response to the Committee, we were unable to identify and 
retrieve relevant documents from heritage JPM's files, with the exception of materials 
related to LJM2 Co-Investment, L.P. ("LJM2 Co-Investment"). We believe, though, that, 
other than with respect to LJM2 Co-Investment, JPM was not involved in matters which 
are the subject of the Committee's inquiry. 


J-P. Morgan Chase & Co. • One Chase Manhattan Plaza, floor 26. New York. NY 10081 
oo8j: v 01 Telephone: 212 552 0918 • facsimile 212 552 1295 

ahuva. oenackSchase com 
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We are also still in the process of identifying and retrieving documents, including 
archived electronic data and documents. Accordingly, this response and an 
accompanying production represent our best effort based on the information and 
materials presently available. We would be pleased to make a supplementary production 
once our data collection process is completed should the Committee so request. 

Request I : 

Please list all securities underwriting, advisory services, including, but not limited to, 
mergers and acquisitions advisory services, and credit facilities services provided by J.P, 
Morgan Chase & Co., Mahonia Ltd., Mahonia Natural Gas Ltd., and/'or Stoneville 
Aegean Ltd. for Enron or its SPEs or related parmerships from 1997 to present. Please 
list the date of each contract or other commitment for such services, the fee or 
compensation earned by J.P. Morgan Chase &. Co. with respect to each such contract, and 
the date and amount of the underlying transactions. 

Response to Request 1 : 

A summary of the securities underwriting, advisory services and credit facilities 
services provided by affiliates of J.P. Morgan Chase &, Co. (hereinafter, with its affiliates 
and subsidiaries, "JPMC") is set forth in the enclosed Schedule. 

The remaimng entities, including Mahonia Limited ("Mahonia"), Mahonia 
Natural Gas Limited ("Mahonia NG"), and Stoneville Aegean Limited ("Stoneville"), are 
not owned or controlled by JPMC. JPMC, however, has had a longstanding association 
with these companies. These entities were incorporated for use in transactions that were 
to be introduced to them by CMB. To that end, since 1992, the companies have entered 
into natural gas and oil forward commodity contracts with CMB and its customers, 
including Enron. 

Additional information concerning these companies and Enron-related 
transactions in which they were involved is provided below in our responses to 
Requests 6-9. 

Request 2 : 

Did J.P. Morgan Chase & Co. invest in, or otherwise provide financing for, any Enron 
SPEs or related partnerships, including, but not limited to the Raptor and Whitewing 
entities, the Marlin Water trust, the Osprey Trust and related SPEs, the Nighthawk SPE, 
the Firefly SPE, the Sequoia SPE, the Choctaw SPE, the Cherokee SPE, the Cheyenne 
SPE, Chewco Investments, LP., JEDI I and II, LJM 1 and LJM2? If so, please provide 
the dates and amounts of the investments or financing who authorized them, and the fees 
or compensation earned by J.P. Morgan Chase & Co. 


P9842 vOl 
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Response to Reouesl 2 : 

JPMC provided financing in accordance with the enclosed Schedule. JPMC did 
not invest in any Enron SPE's or related partnerships other than LJM2 Co-Investment. 
( See Response to Requests 4 and 5). 

Request 3 : 

Did any J.P. Morgan Chase & Co. employee, officer, or director invest in any Enron 
SPEs or related partnerships, including, but not limited to, the Raptor and Whitewing 
entities, the Marlin Water Trust, the Osprey Trust and related SPEs, the Nighihawk SPE. 
the Sequoia SPE, the Choctaw SPE, the Cherokee SPE, the Cheyenne SPE, Chewco 
Investments, LP, JEDI I and 11, UM 1 and LJM2? If so, please identify the individuals 
making the investments, and the dale and amount of each investment, and state J.P. 
Morgan Chase & Co.'s policy regarding investments by its employees, officers, or 
directors in entities for which J.P. Morgan Chase & Co. provided investment services or 
advice. Please provide a copy of this policy to the Committee. 

Response to Request 3 : 

No JPMC employee, officer or director made a direct investment in any Enron 
SPE's or related partnerships. However, as set forth below. Sixty Wall Street Fund, L.P. 
(■'Sixty Wall") made a capital commitment of $3,000,000 to LJM2 Co-Investment in 
1999. Sixty Wall is a highly diversified investment partnership formed by heritage JPM 
in 1995 to provide certain officers of JPM, pursuant to an annual co-investment program, 
with the opportunity to co-invest lock-step with the firm's then existing principal private 
equity investment entity, J.P. Morgan Capital Corporation and its subsidiaries ("Morgan 
Capital"). 

TTie investors in Sixty Wall have no investment discretion and are not aware of 
particular investments by Sixty Wall at the time that they are made. For all practical 
purposes, from the investors' point of view. Sixty Wall operates as a mutual fund. 

Request 4 : 

Committee interviews with, and testimony from, Jeffrey McMahon and Sherron Watkins, 
as well as other information learned by the Committee, indicate that several financial 
institutions and their ' employees claimed to have received promises, inferences, or 
suggestions from Enron and/or UM employees that the financial institutions would 
receive future Enron business if they invested in the UM partnerships. Please state 
whether any officer or employee of Enron or the LJM partnerships made any guarantee, 
promise, suggestion, innuendo or other communication that suggests or otherwise 
indicated that J.P. Morgan Chase & Co. would receive future business from Enron, or 
that the likelihood of receiving such business would increase, if J.P. Morgan Chase &, Co. 
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or its employees, officers, or directors invested in, or provided financing to, anv Enron 
SPE or related partnership. If so; 

a. Identify and provide any records relating to such communications 
described above: 

b. Identify each transaction associated with any business received from 
Enron as a result of investments made by J.P. Morgan Chase & Co. or its 
employees, offices, or directors; and 

c. Provide all records relating to these transactions. 

Request 5 : 

Committee interview with, and testimony from, Jeffrey McMahon and Sherron Watkins, 
as well as other information learned by the Committee, indicate that several financial 
institutions and their employees claimed to have received threats, suggestions, or 
innuendo that a failure to invest in the UM partnerships would have a negative impact on 
the likelihood that they would receive future Enron business. Please state whether any 
officer or employee of Enron or the LJM partnerships made any threat, suggestion, or 
innuendo that suggests or otherwise indicates that J.P. Morgan Chase & Co. would not 
receive future Enron business if it or its employees, officers, or directors did not invest in 
any Enron SPE or related partnership. If so, please identify and provide any records 
relating to such communications described above. If so: 

a. Identify and provide any records relating to such communications 
described above; 

b. Identify any Enron-related transaction J.P. Morgan Chase & Co, believes 
it was denied as a result of a failure to invest in the LJM partnerships or 
other Enron-related partnerships; and 

c. Provide all records relating to these lost transactions. 

Responses to Requests 4 and 5 : 

Neither JPM nor Chase invested in any of the entities listed in Request 2 other 
than LJM2 Co-Investment. As noted above, in December 1999, at the time LJM2 Co- 
Investment was formed, JPM and Chase were separate entities. Chase, through an 
affiliate, Chemical Investments, Inc., made a capital commitment of $10,000,000, as a 
limited partner, in LJM2 Co-Investment. JPM, through an affiliate, together with Sixty 
Wall, made a capital -commitment of $15,000,000. LJM2 Co-Investment ultimately 
received commitments totalling $394,000,000, which gave Chase a 2.5% interest in the 
partnership and JPM, together with Sixty Wall, a 3.8% interest. 

The reasons that each institution invested in LJM2 Co-Investment were different. 
JPM's two principal reasons for investing in LJM2 Co-Investment were (1) to gain access 
to the co-investment opportunities that might be available, including, for example, joint 
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ventures with LJM2 Co-Investment in non-Enron, third-party energy related assets; and 
(2) to earn what it believed would be a good rate of return on its investment based on the 
experience of people with extensive familiarity and knowledge of the energy industry. 

On the Chase side, Chase was aware that, since at least 1993, Andrew Fastow 
("Fastow”) had managed two private equity partnerships on behalf of Enron and 
CaLPERS, 3EDI I and JEDI 2, as part of Enron's financing and investment strategy. 
Fastow also had formed and managed a third equity fund, UMl, for the same purposes. 
Chase was advised that LJM2 Co-Investment likewise was highly strategic for Enron's 
financing and investment strategy. 

In line with Chase's practice of supporting its clients' strategic needs, and to 
maintain and further its position as one of Enron's tier one, or lead, banks, Chase made 
the decision to invest in LJM2 Co-Investment through an affiliate, Chemical Investments, 
Inc. Further, LJM2 Co-Investment appeared to be a solid investment, with projected 
rates of return consistent with those realized by Chemical Investments, Inc.'s passive 
investments in other private equity funds (which, today, number in excess of 325 separate 
funds). 


Chase was advised that Fastow's proprietary interest in LJM2 Co-Investment was 
a positive factor. Chase understood that the partnership would be properly managed and 
that LfM2 Co-Investment would not simply be a repository for underperforming assets 
that Enron had no interest in retaining. While Chase recognized that Fastow had loyalties 
to both Enron and LJM2 Co-Investment, Chase was assured that the Board of Directors 
of Enron had thoroughly discussed and considered the conflict issues and that they were 
comfortable that sufficient safeguards would be put in place to protect Enron's interests. 
Chase was further informed that Enron's Board of Directors had waived Enron's Code of 
Conduct in order to allow the partnership to proceed. 

No officer or employee of Enron or the UM partnerships promised that either 
Chase or JPM would receive further business from Enron if it invested in LjrM2 Co- 
Investment. Nor were there any threats, suggestions or innuendoes that either Chase or 
JPM would not receive future business if it did not invest in UM2 Co-Investment. 
However, Fastow indicated that an investment by Chase in LJM2 Co-Investment would 
be viewed positively by Enron. 

Documents responsive to these Requests are included in our submission in 
response to Request 10.' 

Request 6 : 

Reportedly, J.P. Morgan Chase & Co. earned over $100 million in revenue from its 
relationship with Mahonia, Ltd. and Mahonia Natural Gas, Ltd. Please describe what 
interest, economic or otherwise, J.P. Morgan Chase & Co. has in Mahonia Ltd., Mahonia 
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Natural Gas Ltd., Stoneville Aegean Ltd., Lively Ltd., and/or Justice Ltd., and the dates 
those interest were obtained. 

Response to Request 6 : 

JPMC has no ownership interest in Mahonia, Mahonia NG, Stoneville, Lively 
Ltd. or Juris Ltd. (which we believe to be the Company to which you refer as Justice 
Ltd.) These entities were, however, incorporated for transactions that were to be 
introduced to them by CMB. 

Mahonia itself became involved in these transactions in 1993 as at that time The 
Chase Manhattan Bank, N.A., a predecessor by merger to JPMC, determined that it could 
not buy and sell physical commodities, whereas Mahonia would be able to take delivery 
of oil or gas. The Mahonia structure continued to be used for various customers of 
JPMC. including Enron, after JPMC was authorized to enter into these transactions for its 
own account. 

CMB received fees from its customers in respect of transactions involving the 
customers, Mahonia, Mahonia NG and/or Stoneville. 

Request 7 : 

Reportedly, from 1997 to 2000, J.P. Morgan Chase & Co. used Mahonia Ltd. and its 
related companies provided for or arranged more than S2.2 billion of "back-to-back" 
transactions where Mahonia-related companies signed forward contracts for delivery of 
oil and gas from Enron, and contemporaneously, J.P. Morgan would sign identical 
contracts with Mahonia-related companies. Please provide all records relating to such 
transactions. 

Response to Request 7 : 

For many years, prepaid transactions have been a common source of financing for 
many corporations.' These financings have been arranged by CMB as well as other 
financial institutions. 

From June 1993 through December 2000, Enron, Mahonia, and CMB entered into 
several prepaid forward transactions involving the sale and delivery of crude oil and/or 
natural gas.^ In the case of Enron, it is our understanding that instinitions other than 


In addition, these structures may also enable parties to satisfy other financial, tax, 
regulatory, and accounting objectives, all within the relevant rules and standards. 

Heritage JPM never had any association with Mahonia, Stoneville, or any other 
related entity. 
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CMB have also provided Enron-related entities with significant amounts of financing 
through prepaid structures. 

During the time frame that is the subject of the Committee's inquiry, Enron 
entered into six prepaid forward transactions with Mahonia or Mahonia NG and, in 
connection with such transactions, Mahonia/Mahonia NG entered into similar prepaid 
forw'ard transactions with CMB.^ Pursuant to these transactions, Enron was obligated to, 
and, pnor to its bankruptcy, did, deliver natural gas and crude oil to Mahonia. Likewise, 
Mahonia was obligated to, and did, deliver natural gas and crude oil to CMB. 

In response to Request 7, JPMC is providing (1) transaction documents for the 
prepaid forward transactions between Enron and Mahonia/Mahonia NG, and 
Mahonia/Mahonia NG and CMB; (2) correspondence relating to such transactions; and 
(3) pipeline records that show deliveries of natural gas or crude oil from Enron to 
Mahoma/Mahonia NG and/or Mahonia/Mahonia NG to CMB, to the extent that JPMC 
possesses such documents. JPMC notes that it is engaged in an ongoing process of 
document identification and retrieval, including the identification and retneval of 
archived materials and electronic data, and will supplement its production to the extent 
requested. 

CMB has also entered into transactions with Enron and other third parties for the 
sale and delivery of the natural gas and crude oil that it received pursuant to the Enron 
and non-Enron prepaid forward transactions. To the extent that the Committee wishes to 
review the transaction documents or correspondence relating to such transactions, CMB 
will provide access to such documents as soon as they are available, subject to resolving 
any confidentiality concerns that the non- Enron entities may have. 

Request 8 : 

Please describe any ownership or economic interest that persons, charitable trusts, or 
entiiies/shareholders other than J.P. Morgan Chase & Co. may have in Mahonia Ltd., 
Mahonia Natural Gas Ltd., Stoneville Aegean Ltd., Justice Ltd., and/or Lively Ltd. 
Please provide names of these persons, charitable trusts, or other entities/shareholders of 
Mahonia Ltd., Mahonia Natural Gas Ltd., Stoneville Aegean Ltd., Justice Ltd., and/or 
Lively Ltd. 


These transactions occurred on or about (1) December 18, 1997, (2) June 26, 
1998, (3) December 1, 1998, (4) June 29, 1999, (5) June 28, 2000, and (6) 
December 28, 2000, Additional transactions occurred both before 1997 and in 
2001 . 
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Response to Request 8 : 

Our response is based on information that the named entities provided. .A. 
diagram setting out the ownership structure of Mahonia is annexed hereto as Exhibit A. 

Mahonia is an SPE which was incorporated in December 1992. The beneficial 
owner of Mahonia is the trustee of the Eastmoss Trust, Mourant & Co. Trustees Limited 
(hereinafter the "Eastmoss Trustee"). 

The Eastmoss Trust was established in 1986 under Jersey law for charitable 
purposes. Under this mandate, the Eastmoss Trustee has made distributions to charities 
in Jersey, the United Kingdom, Ireland and North America of approximately £74,000, 
which represents dividends paid to it by SPEs, such as Mahonia, beneficially owned by 
the Eastmoss Trustee. 

JPMC has no ownership interest in the Eastmoss Trustee or in the Eastmoss Trust, 
Nor is JPMC a beneficiary of the Eastmoss Trust. 

JPMC does not have any ownership interest in Juris Limited, Lively Limited, 
Mourant & Co. Trustees Limited, Mourant & Co. Secretaries Limited and Mourant 8c Co. 
Limited (together the Mourant Compames"). The Mourant Companies are all controlled 
by the partners of Mourant Group, a Jersey partnership providing specialist professional 
services. Many of the partners of Mourant Group are partners in Mourant du Feu 8c 
Jeune, a leading Jersey law firm. 

Mahonia NG was incorporated in December 2000 and is a wholly owned 
subsidiary of Mahonia. 

Stoneville was incorporated in 1989 with the Eastmoss Trustee as beneficial 
owner. In May 1994, the beneficial interest in Stoneville was transferred to Mourant 8c 
Co. Trustees Limited in its capacity as trustee of the Axmouth Tmst. The Axmouth Trust 
is a Jersey trust established under Jersey law for charitable purposes. 

Request 9 : 

Reportedly, Mahonia Ltd. and Mahonia Natural Gas Ltd. are owned or controlled by two 
entities, Mourant & Co. and Mourant 8c Co. Secretaries. Please describe J.P. Morgan 
Chase & Co.'s relationship with Mourant 8c Co. and Mourant & Co. Secretaries. 

Response to Request 9 : 

As described above, the Eastmoss Trustee is the beneficial owner of Mahonia and 
Mahonia NG. Mourant & Co. Limited and Mourant & Co. Secretaries Limited do not 
have any beneficial interest in the shares of Mahonia and Mahonia NG. 
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Mourant & Co. Limited and Mourant &. Co. Secretaries Limited are part of the 
Mourant Group, Mourant du Feu & Jeune supplies legal services and Mourant Co. 
Limited supplies administrative and corporate services to many global companies, 
including JPMC. 

Request 10 : 

Please provide all records relating to communications from 1997 to the present between 
Vice Chairman Mark Shapiro, Vice Chairman James Lee, Jr., Associate General Counsel 
Phillip Levy, David Pflug, or any other J.P. Morgan Chase & Co. employee, officer, or 
director, and K.en Lay, Jeff Skilling, Jeffrey McMahon, Andrew Fastow, Richard Causey, 
Richard Buy, or Joseph Deffrier, relating to any Enron SPEs, trusts, or related 
partnerships. 

Response to Request 10 : 

Documents responsive to Request 10 are produced herewith. JPMC notes that it 
is engaged in an ongoing process of document identification and refrieval, including the 
identification and retrieval of archived materials and electronic data, and will supplement 
its production to the extent requested. 

Request 1 1 : 

Please provide copies of all communications from 1997 to the present between Vice 
Chairman Mark Shapiro, Vice Chairman James Lee, Jr., Dinsa Mehta, Associate General 
Counsel Phillip Levy, David Pflug, or any other J.P. Morgan Chase & Co. employee, 
officer, or director, and Ken Lay, Jeff Skilling, Cliff Baxter, Jeffrey McMahon, Andrew 
Fastow, Richard Causey, Richard Buy, or Joseph Deffrier, relating to any investment, 
loan, or derivative contract that J.P. Morgan Chase & Co. and/or Mahoraa Ltd., Mahonia 
natural Gas Ltd., or Stoneville Aegean Ltd. made with or to Enron or its related SPEs, 
trusts, or partnerships. 

Response to Request 1 1 : 

Documents responsive to Request 1 1 are produced herewith. JPMC notes that it 
is engaged in an ongoing process of document identification and retrieval, including the 
identification and retrieval of archived materials and electronic data, and will supplement 
its production to the extent requested. 

Request 12 : 

Please provide all records relating to communications from 1997 to present between Vice 
Chairman Mark Shapiro, Vice Chairman James Lee, Jr., Dinsa Mehta, Associate General 
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Counsel Phillip Levy, David Pflug, or any other J.P. Morgan Chase & Co. employee, 
officer, or director, and Ian James, reportedly a director of Mahonia Ltd. 

Response to Request 12 : 

In response to Request 12, JPMC is providing records relating to communications 
from 1997 to the present between its officers and employees and Ian James, a director of 
Mahonia, that concern Enron. Over the past five years, however, JPMC also entered into 
several prepaid forward transactions involving Mahonia that provided financing to non- 
union entities. To the extent that the Committee wishes to review the transaction 
documents or correspondence relating to such non-Enron transactions, JPMC will 
provide access to such documents, subject to resolving any confidentiality concerns that 
the non-Enron entities may have. JPMC notes that it is engaged in an ongoing process of 
document identification and retrieval, including the identification and retrieval of 
archived materials and electronic data, and will supplement its production to the extent 
requested. 

Request 13 : 

Please identify all senior J.P. Morgan Chase & Co. employees or officers who worked on 
or were responsible for its Enron-related transactions, and make them available for 
interviews with committee staff. 

Response to Request 13 : 

Senior JPMC officers most familiar with the Enron-related transactions include 
the following: 


Name 

James M. Biello 

Jeffrey W. Dellapina 
Samuel T. Maclin 
Robert W. Traband 
Richard S. Walker 


Position 

Managing Director, Senior Credit Officer 
for Enron 

Managing Director, Energy Derivatives 
President, Southwest Region of JPMC 
Vice President, Corporate Banker for Enron 
Managing Director, Client Executive for Enron 
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Our responses are lo the best of our knowledge and the information available to us 
as of the date of this letter. If we should subsequently learn that any of the information 
set forth herein is inaccurate, we will notify the Committee. 



AG/dch 

End. 
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April 9, 2002 

VIA FACSIMILE TRANSMISSION 
AND FEDERAL EXPRESS 


Kevin M. Loftus, Esq. 

Senior Counsel 

U.S. Securities and Exchange Commission 
450 Fifth Street, NW 
Washington, DC 20549-0703 

Re: In the Matter of Enron Corporation, 

File No. HO-09350 

Dear Mr. Loftus: 

I am writing in response to your letter to Mr. Kent Stauffer, dated March 1, 2002, and the 
accompanying subpoena (the "Subpoena") issued to J.P. Morgan Chase & Co. (as defined in the 
Subpoena, hereinafter, "JPMC") by the United States Securities and Exchange Commission ("the 
Commission"), Division of Enforcement, in connection with the formal investigation of Enron 
Corporation ("Enron"). 

In accordance with our agreement, on April 8, 2002, JPMC produced to the Commission 
numerous documents responsive to the Subpoena. JPMC also provided to ftie Commission on April 2, 
2002 courtesy copies of documents it produced to the House Committee on Energy and Commerce 
(the "House"), many of which are also responsive to the Subpoena issued by the Commission. 

We are still in the process of identifying and retrieving documents, including archived 
electronic data and docum^its. Accordingly, this response and the documents produced thus far, 
represent our best efforts based on the information and materials presently available. We will make 
additional documents available on a rolling basis. 

Request 1 : 

Documents sufficient to identify ail relationships, dealings, or transactions between J.P. Morgan and 
Enron including, but not limited to, all partnerships, joint ventures, special purpose entities, 
investments, forward contracts, prepay transactions, hedging transactions, derivatives, swaps, loans or 
lines of credit, consulting services, insurance services, securities account services, or banking services. 

Response to Request 1 : 

Documents responsive to Request 1 bearing bates numbers JPM-1-00001 through JPM-1- 
00597 were produced to the Commission on April 8, 2002. Further, a schedule listing securities 
underwriting, advisory services and credit facilities provided by The Chase Manhattan Bank and 
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affiliates ("Chase") from January 1, 1997 through December 31, 2001, and by the combined entity 
formed by the merger of J.P. Morgan & Co. and Chase ("JPMC"), from that date until the present, and 
the fees earned on those transactions (the "Schedule"), a copy of which was provided to you in 
connection with the House submission, is enclosed herewifri. 

In addition to the relationships, dealings or transactions described in the Schedule, we identify 
the following relationships and dealings with Enron: 

JPMC provided corporate trust services for Enron for which it earned a total of approximately 
$1.2 million for the entire period 1997 through 2001. By way of example, JPMC served as indenture 
trustee for three issues of Enron senior debt securities and two issues of senior notes for Enron 
affiliates; fiscal agent for an Enron affiliate; escrow agent for Enron related escrow accounts; and 
issuing and paying agent for certain issues of Euro and Japanese debt and U.S. commercial paper. 

JPMC periodically entered into routine risk management transactions with Enron. These 
transactions consisted of cash-settled swaps and options relating to commodity price risk, interest rate 
risk and currency price risk in nine currencies. These transactions were governed by the terms of an 
ISDA Master Agreement between Enron North America Corporation and JPMC. 

JPMC's Private Bank provides high net worth clients customized and integrated delivery of 
financial products, including investment management, estate and trust services and credit and banking. 
These clients included, among others, senior executives and directors of Enron. 

JPMC provided corporate banking services for Enron related partnerships such as LJM2 and 
Southampton. 

Prior to Enron's bankruptcy, JPMC performed cash management services for Enron. 

JPMC is investing debtor-in-possession funds for Enron Corp. 

Request 2 : 

Documents sufficient to identify and quantify, by fiscal quarter, the number and dollar value of any 
transactions between (a) J.P. Morgan and Enron; (b) Mahonia and Enron; (c) J.P. Morgan and 
Mahonia; (d) J.P. Morgan and UMl; (e) J.P. Morgan and LJM2; and (f) J.P. Morgan and JEDI. 

Response to Request 2 : 

See Response to Request 1. 

Request 3 : 

All documents concerning communications by, to, with or among J.P. Morgan's Board of Directors or 
any committee thereof concerning Enron, Mahonia, LJMl, LJM2 and JEDI, including, but not limited 
to, all documents concerning authorizations by the Board or any committee thereof to engage in any 
transaction or agreements with such entity. 
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Response to Request 3 : 

Documents reflecting communications by, to, with or among J.P. Morgan's Board of Directors 
or any committee thereof concerning the named entities through December 31, 2001 bearing bates 
numbers JPM-3-00001 through JPM-3-00041 were provided to the Commission on April 8, 2002. 

Request 4 : 

All documents concerning the formation and ownership of Mahonia, UMl, LJM2 and JEDI including, 
but not limited to, all sales or marketing materials, private placement memoranda, internal 
communications or analyses, incorporation documents, shareholder or transfer agent records, 
organization charts, wire transfers, bank statements and journal entries that relate to their 
capitalization. 

Response to Request 4 : 

Documents responsive to Request 4 bearing bates numbers JPM-4-00001 through JPM-4- 
00584 were provided to the Commission on April 8, 2002. 

Request 5 : 

All documents concerning board of director, partnership, or other executive management meetings for 
Mahonia, LJMl, LJM2 and JEDI since their inception, including, but not limited to, all minutes or 
other summaries, transcripts, or notes, and any agendas, schedules, hand-outs, presentations, or other 
supporting documents provided to directors, partners, or management concerning such meetings. 

Response to Request 5 : 

Documents responsive to Request 5 bearing bates numbers JPM-5-00001 through JPM-5- 
00096 were provided to the Commission on April 8, 2002. 

Request 6 : 

All documents concerning any agreements between or among Mahonia, J.P. Morgan and Enron, 
including, but not limited to, contracts, wire transfers, communications, and the settlement of any 
contracts in commodities. 

Response to Request 6 : 

Documents responsive to Request 6 bearing bates numbers JPM-6-00001 through JPM-6- 
03662 were provided to the Commission on April 8, 2002. Numerous documents responsive to 
Request 1 which were provided to the Commission are also responsive to Request 6. Additional 
documents responsive to Request 6 were delivered to the Commission on April 2, 2002 in connection 
with JPMC's submission to the House. 
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Request 7 : 

Documents sufficient to show the accounting treatment of J.P. Morgan's transactions, dealings or 
relationships with Enron, Mahonia, LJMl, LJM2, and JEDI in J.P. Morgan's financial statements. 

Response to Request 7 : 

We will respond to this Request as soon as responsive materials are available. 

Request 8 : 

All documents concerning, audited or unaudited financial statements of Mahonia. 

Response to Request 8 : 

We will attempt to obtain responsive documents, if any. 

Request 9 : 

All documents concerning tax returns or other statutorily-required returns concerning Mahonia, LJMl, 
LJM2 and JEDI whether filed in the United States or any foreign jurisdiction. 

Response to Request 9 : 

We will attempt to obtain responsive documents. 

Request 10 : 

All general ledgers of Mahonia. 

Response to Request 10 : 

We will attempt to obtain responsive documents. 

Request 1 1 : 

All documents concerning any direct investment by J.P. Morgan or any J.P. Morgan employees in 
Mahonia, LJMl, LJM2, and JEDI. 

Response to Request 1 1 : 

See JPMC's submission to the House provided to the Commission on April 2, 2002. 
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Rcoucst 12 : 

All documents concerning J.P. Morgan's research analyst recommendations and ratings concerning the 
purchase or sale of Enron stock, including, but not limited to, documents identifying the analysts 
responsible for such recommendations, financial analyses, and internal communications concerning the 
recommendations and ratings. 

Response to Request 12 : 

Documents responsive to Request 12 were provided to the Commission by letter to Camille 
Thornton, Esq. dated March 7, 2002. We are in the process of identifying and retrieving additional 
documents responsive to this Request and will produce them to the Commission as soon as they are 
available. 

Request 1 3 : 

Documents sufficient to identify all of J.P. Morgan's positions in and trading of any Enron common 
stock, option, warrant, or other publicly traded security, including, but not limited to, the account(s) 
utilized for such trades or holding such positions, the date(s) of any such trades, and the individuals 
responsible for making such trades. 

Response to Request 13 : 

We are in the process of identifying and retrieving documents responsive to this Request and 
will produce them to the Commission as soon as they are available. 

Request 14 : 

All communications concerning any actual or contemplated syndication of Enron debt. 


Response to Request 1 4 : 

Documents concerning actual syndication of Enron debt bearing bates numbers JPM- 14-00001 
through JPM-14-2439 were produced on April 8, 2002. Numerous documents responsive to Request 1 
are also responsive to Request 14. We are in the process of identifying and retrieving additional 
documents responsive to this Request and will produce them to the Commission as soon as they are 
available. 

Request 15 : 

All documents concerning the sale of Enron credit derivatives or other Enron-related financial 
instruments to the Employee Retirement System of Texas or other retirement funds managed by J.P. 
Morgan. 
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Response to Request 15 : 

Based on JPMC's review to date, it appears that there are no documents responsive to 
Request 15. 

Reque st 16: 

All communications with PWC or any other independent accountants concerning Enron, Mahonia, 
UMl, UM2, and JEDI. 

Response to Request 16 : 

We are in the process of identifying and retrieving documents responsive to this Request, if 
any, and will produce them to the Commission as soon as they are available. 

Request 17 : 

All documents obtained, reviewed or created by J.P. Morgan's executive management to monitor, 
manage or control J.P. Morgan's credit risk, value at risk, interest rate risk, market risk, currency risk, 
country risk, or any other risk concerning its relationship and transactions with Enron, Mahonia, LJMl , 
LJM2, and JEDI, including, but not limited to, exception reports or summaries. 

Response to Request 17 : 

Documents responsive to Request 1 provided to the Commission on April 8, 2002 are also 
responsive to Request 17. We are in the process of identifying and retrieving additional documents 
responsive to this Request and will produce them to the Commission as soon as they are available. 

Request 18 : 

All documents concerning press releases or other public statements made by J. P. Morgan concerning 
Enron, Mahonia, UMl, IJM2 and JEDI, including, but not limited to, internal communications 
concerning such press releases and public statements. 

Response to Request 1 8 : 

We are in the process of identifying and retrieving documents responsive to this Request and 
will produce them to the Commission as soon as they are available. 

Request 19 : 

Ail documents concerning "Chinese wall" or other policies that segregated availability of information 
concerning Enron, Mahonia, UMl, UM2 and JEDI within J.P. Morgan. 
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Response to Request 1 9 : 

Docimiente r^ponsive to Requ^t 19 bearing bates numbers JPM-19-00001 through JPM-19- 
00547 were produced to the Commission on April 8, 2002. 


We ask that you treat as confidential all documents produced herein and designated with the 
legend ”FOIA CONFIDENTIAL TREATMENT REQUESTED BY JPMC", and any notes, extracts, 
summari^, or memoranda that the Commission creates regarding, incorporating, or based on the 
enclosed infomiation, or refeiTing to any conference, meeting, or telephone conversation with JPMC's 
current or former employees, agents, auditors, or counsel relating to your inquiry. 

Please advise me if you intend to provide copies of this information or documents produced by 
JPMC to any other agency. 

This production is not intended to be, and shall not be construed as, a waiver of any applicable 
privilege or legal basis under which information may not be subject to production. 

If you have any questions, please do not hesitate to contact me at (212) 552-091 8. 

Very truly yours, 


Ahuva Genack 


AG/dch 

End. 

cc: Freedom of Information Officer 
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No MKiSt 

No Hurdle 

Ce-Agent(s)/Amount(SMM): 

To Be Oetermincd 




Team Leadw: I Back-up: TA 

David Gorte 713^2862 I Jim Reilly 713^2820 


Approvals; 


confidential 

CITI-SPSI 0025979 










514 


cmcoRPO 


Syndication Strategy 

1. Overview 

As noted previously, fte defat assodated with this three-year prqjakj forward gas sale transaction is S500.0 milBon. 
m deW wi fae fonded CXC, a atigRXjp-s|3ons«>fe(J secuffe^ vet^, backstop by $500.0 rnffion 
bank commitments pursuant to an Asset Piffchase Agreement (*APA*). Satorrsm Smith Barney is seeking approval 
to undwwrite S375.0 mlon of these APA commitments, with Otib^k’s GEM Group holding S125.0 milfon. !t 
should be noted that vre are seeicng a five and one-half roorflh syndication period here, lafow foai the typjc^ 90 
days, di^ to a raquiren^ by Enron that we defoy the syndicatw ^ ths trsisac&m to mid-Mardi 1^. Sakjmon 
Smith Barney wiB be paid $10 milfon net for syndicating this trar^sactfon; this equates to 25 bps on the imderwriting 
position and 75 bps on Citibai*’s hold positioa (in the event that this transaction is prepaid prior to the end of the 
syndfcation period. Sa^on Smift Baney wit! be a $625,000 fee for stoKauring this transaction}. Enron vnT 
all up-ftmt fees to syiKflcate banks. Because of msk« oinditkxis kkJ toe delayed ransnencesent of 
syndication. Enron has agreed to foil market flex language in order to reduce Salomon anilh Barney’s $375 milHoft 
(or less as reduced through amortization) underwriting position to zero by June 15, 1999. Salomon Smith Barney 
will manage the syndication process with Enron and will have a limited, soft dear market period wilh respect to an 
agfeed-ujK»! lia of banks to to syrKiicate this tran^ction. Bntm has {hedged to use fe signfficanf relatfonsh^ 
leverage to effect the selldown. 

Our syndication strategy is to syndicate this transaction in a single step to five to eight relationship banks. The 
unusu^ aspect this syrtotcatfort is ttel we are t^ing requested to delay toe launch of titis syndfeatiai unffl sevei^ 
other Enron bank-funded transactions have been syndicate during toe first two and one-half months of 1999. As a 
result, the genet^ syndication of this transaction will not commence until March 1999. As noted above. Salomon 
Srrtith Sstfney will beneft from full market flex language permitting us to modify the coupon, up-front fee. arvl 
stototure ^ n«»ss^ to syncficafe tois raisacfim. At to^ firm, m plan to uproar* egW to tvrelsre b^ks in orda- 
to have five to eight banks commit $50 mlirion - 575 milibn to this trai\saction. The large commitment size requested 
is 3 function of two foctors; (1 ) the vast majority of the credit risk associated with this transaction is toat of a group of 
five A-rated or better insurance companies through the surety bond they issue supporting Enron's delivery 
oWigations and of toe commodity swap counterpstyfies). expected to be Bartiay’s andA»- Natismal Westmirster sM 
(2) this is an amortizing three-year transaction, where prirrcfoal exposure will reduce via mof^^e-style amortization. 
We plan to offer 30 bps upfront on a $50 milRon commitment and 45 bps upfront on a $75 milfion commitment 

Because the forxfmg structore is a securffeaticm, toe bank fec% wB toe f€»m of a 364-day urdurtoed badcstop 
commitment (zero risk - based capital) through an Asset Purchase Agreement (‘APA*) with a two-year term out that 
will support commerdal paper issued by CXC. At Enron’s and the insurance company's current ratings, toe 
proposed grid-based pridng on the Squidity backstop is 2Z5 bps and. if dravm. the LIBOR margin wiB be 125 bps. 
As fx^ above, wrft toe maket Sex knguase, ttte undrawn and drawn pricing, as weB as the tto-fronl fees, are 
subject to change as necessary to brtog Citibank to its appioved $1 25 milfon hold position. 

Wttile this is an Enron credit from a syndication perspective our objective will be to focus potential investors or^ the 
look-toroi^h' from Enron to toe credit d: (1) the fosurance a^nparties providing toe sure^ bonds and (2) toe swap 
coumerp 3 rty(ies). The Enron defivery risk is fully supported by tfie surety bonds provided by toe five insurance 
companies. While Enron risk exists with respect to the marketing agreement to ensure that the natural gas is soW at 
toe index price and that toe proceeds of these sales are delwered to toe ^ledal Purpose Entity (*SPE*), assuming 

tWs occurs, toe paymeras from toe con®Kx«y kwap coimferpaftyfiK). wS piowde 100% of the cash few required to 

make the principal payments on this anorSzwg creiM. The SPE wffl then make toe fixed foterest f»ym«tis to 
interest rate swap counterpaty (an Eraon-guaranteed subsidiary) in order that toe floating interest rate payments 

can be made to CXC or. if toe funding is put to the APA banks, to toe APA banks. 

t« aW'W>W 9» t .*«ae 
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In an effort to mtrmu^ the due difigence process, each potenfial investor will be provided with detailed due diligence 
information on (i) the insurance companies providing the surety bond and (ii) the commodity si«ap counterpafty(ies), 
as vffill as on the securitized prepaid fowant transaction itself. Prepaid fotv«fd transactions have been done 
varkars c^i^jaraes a large roanba- by Bsm) o^rar toe past seven or eght years mi ai Enron 

banks are very femlar with toe struciure of prepaid fwvrard transacfons. The two innovafive aspects of this 
transaction are the surety bond support from the five insurance companies and the securitized funding. Each of 
these innovative adjects s expected to be viewed as a sgnificant plus by the banks by reducing the Entwi credit 
expostae crmtont of toss fransaafon mi by making earto b^s axnrmtnerrt a zero risk -- based C3f^ exposure. 

2. Comparables - Structure and Pricing 

The underf^ credit ^fucture - advams^ ^anst Enron’s oW^tions to driver crude oil and natoral gas to 
specified dtffvery points where they will be sold tor index prices to be svrapped to predetermined fixed prices - is a 
familiar structure in tfie energy bank market The only differences between this structure arid traditiorial prepaid 
forward crude oil and natural gas ftiancings are: (1) toe intoxfuclion of the insurance companies’ surety bcmds to 
supp<»t Ennm's ddh^ry and (2) toe sectmtizaSon asperS. As a resi^ perries toe be^ comparaWes for 

this fransaction are toe A*Note portions trf securitized Asset Defeasance Product (syrrthetic tease) finandngs, since 
these are securitized corporate defat obligations, and this prepaid forvirard Is effectively a commodity denominated 
corporate djtigation. albert one supported by five highly rated insurance companies' surety bond. This addrtionat. 
highly rated credit suppcat areJ toe relative short atrerage Sfe— toe airer^e We of !rans3<^on is less toan two 
years, compared to toe five to seven and one^f year non-amortizing tenors of toe securitized ADPs. Attached is 
an exhibit that outlines the pricing of the A-Notes on several recent -BSB'-sporiSored securitized AOPs. It-is 
important to note that the proposed pricing exceeds that of these comparable frarsactions. even without giving 
benefit to the surety bond support for Enron's delivery oWgafcns. 

In part toe rationale for pricing this transaction above toe comparables is the significant volume of Enron bank 
exposure m toe market The surety support reduces this concern by minimizing the amount of Enron credit risk 
emtedded in tors fransaction. Even so, toe proposed prfcing appears atkacfive reiative to the 85 bps drawn. 25 
average up-front fee pricing of the somewhat comparable, but non-credit-supported Enron Pilgrim transaction 
described below. 

Given toat Enron has agreed to foB market fiex. toe proposed pricing is toe starting point for conversations with toe 
prospective tender candidates. Feedback from that group will fffovide a good read cn where toe appropriate pricing 
levels should be and whether any adjustment in our proposed pricing is necessary. 

3. Enron Forwani Calemdsf 

Because of our concern regarding the volume of transactions that Enron had planned to have in toe market 
simultaneously with toe Rawhide transaction, toe company has agreed to delay toe general syndication of tvvo 
transac^BS and to cancel aftogether the genera syndteation of a third transadioo. Crmseryjenfly, abotA $l bifikm 
of Enron paper whicto would have been in toe market at the same time as the Enron’s CitibanWSSB Rawhide 
transaction vriil now be syndicated In February 1999. This fransaction is toerefore slotted to be syndicated after 
Enron's Rawhide, Bectro. Firefiy, Pilgrim, mi Dabho! 2 transactions. Enron transactions other than Roosevelt that 
are scheduled to dose by year erxJ are as fotows: 
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Oed 

Aruourt/Term 

Remarirs/Pridna 

RawWde 

$727.SMM/2 years 

MoneSjaf on d Enron’s merchant asset 
portfolio. 364-day feci] j{y. 100 bps 
commitmefTt fee^awn maagn of ^5 bps 
in year 1 and 2S7..5 bps in year 2/upfrwit fees 
of 1 00 bps on average. 

JED11 

$325MM/5 years 

Refinajdng of JEDi 1. CtHinctewIters are 
BZWandCSFB. General syncfcatiott wiil 
clo^ by Pricfeg: 25b^ undrawn 

1 1 2.5-200 bps dravwj (detennfeed by asset 
cov^^ey 37.5 1:^ upfemt 

Hektfo 

$500MM/3 years 

AcquisiBon financing fw Enron's purch^ of 

Bra^Tran electric teStty, Enron is setf 
syndicating and 9 Arraigers have committed 
SlOQMMeach. General syndication vril not 
be necessary stnrre each arranger is ^ready 
near its $50MM hold. 100 bps upfront with 
aver^ dtavm ptfcir^ of 270 bps. 

BmSy 

mourn years 

Synthetic equity for Electro. Arranged by dJ, 

Chase and 8T. Also in the deal are Bayerische 
Landesbank. Commerzbank. National Australia. 
TOand[^. Cfosea:hedutedfc^12/15tobe 
followed by general s^^ication in February. 

Pilgrim 

$30QMW3 years 

Confr^ monefizaton arranged by CISC, Fast UnkMt, 
ABN and National Australia Bank. General syndica- 
SortinFebm^. Funded tremactkjn with dravm rate 
of 85 bps and average upfront of 25 bps. 

D^hol2 

$38QMM/12 years 

Secofrf phase d pit^'ect finawr^ in irdta 
arranged by ABN and CSfB. 1 2-year final, no 
completion guarantee. 1 (K)b{» undrawn/375 
bps drawiV262.5 i^fronL No Enron fscouree. 

Cc^ 

smmiMysrn 

Brieve to markets takeout fofpurchJse 

by Enron of three power plants in New Jersey, 

Arranged by 8 of A. CSFB. TD and UBS. Deal 
wiB rtol be syndk:^. 

Watershed 

uiQum^ 

Unknown. 

Ac^uisitiTHt ftBncmg ICJ ufA Nwi-recourse Snancfrtg 
ledbyNatWest. ?f syndicated, expeded to occur at atd 
of first quarter. 
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Hreily and Piignm had been scheduled far general sjireScatan h January but will now be rtelaysd wS Febniaiy. h 
addite, Bekto was assumed to require *oiit $250 milton of commitaeiits in 8* general syrefoSon in order to 
reduce Arranger final hold levels to $50 million, in Sgtil of the success of the Bektro syndicalion, each of the 
Arrangers has already been allocated down to 5625 million. Consequently, the general syndicalion wifi be required 
only to raise approximately $1 00 million. 

To help with bank capac% ssu«. Bmi is can<»img approwmat^ $16 brion m syndHated fadlities by 
year-end. Those fecififies are as follows: 

• eiBKtro acquisifion bridge facility $ 1.1 billion 

• VtessKt acqdsiSon faciSy Sl.Obifan 

• JEDl 1 revci'^ S265 miBcm 

• JEDl 1 term toan $240 miflion 

Because the sheer volume of Enron transactions and attendant capacity issues create syndication concerns, we 
want to be certain the Roosevelt transaction has a competiti^ advantage virhen stacked ^airwt die other ■toai^ 
Consequently. Rocsev^ titrough the insuiana company sureQ? bonds and fte aHnmoc% swap counterparty^ies) 
has the highest credit quality, the shortest average life, and. along wift our Ravifhide transaction, is the most capital 
friendly of all of Enron's year end deals. Importantly, while 90%+ (barring an astronomical increase in the SPE's 
floating rating borrovring past) of the credit risk associated with this transaction is of A-rated or better insurance 
companies and banks, ihe transaction s psiced using a grid using the fewest of the ratirgs of Enron, each of Ste 
insurance companies, and each of the ojimtodity swap asunterparties. As a resul, at the outset the banks be 
receiving attractive *BBB' pricing forvrinat is largely an *A’ credit risk. 

4. Syndication Story 

The sti^y to the banks is that the credit expost«es of Roose^reR transactfew (1} EnriKJ natural gas arsd oude 
oil deTwery obligations 100% backstopp^ by !5\« 'A'-rated insurance comp^es ftrough a suretir bcsid, (2) 
commodity swaps with Barclay’s and/or NatWest both AA/Aa2-rated issuers, and (3) if floating interest rates for the 
SPE increase over the fixed interest cost Enron risk for the insrest rate swap. As such, ottle of the exposure here 
should be allocated to Enron, an important issue given the large volume of Enrort transactions in the syndicated • 
bank market 

The bulk of this transaction’s credit exposure is that of the five *A’-rated insurance companies and the one or two 
•AA'-rated commodity snap counterparties. Nevertheless, the transaction is priced from a grid providing the banks 
with the pricing ^ppfeabie to the weakest of tite ratmgs of Enron, the commodity swap piovidefs, and each of the 
iftsur^ce coR^»«es, As ajch. we befere tf» ^B^sactioo ^uW be very attractive fa the banks. JBSS!«rw»g 
that fae Enron ^^onst^ ms^ers cm peraiade thefr fin^tdal institiriks) and fasurance groups fa %xept their 
shares of ttus exposure. 

We beCeve this is a compefing story and is saleable in the bank market 
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5. F^nB^lRVWtofS 


Becatse of tfie secunfeation stmdure, fte investor universe is limited to A,Pt insfitufions. Based on conversations 
with as well as Secunfcatja^;vire devek^ a prefiminary investor vmiverse as Wfcws: 


Bank ofMorrtoe^ 

Sanque Panbas 
BNP . 

CreditAgricofe-lndosuez 
Hong Kong 
D^Catske 


CCS 

ING/^L 

PNC 

Rabobank 

Royal Bank erf Scotiand 
Sa^ of Nova Scoda 
Wachovia 


Oeuts^ 

Oresdn«' 

UBS 

JPMwgan 
Bankers Trust 
Societe Generate 


The enterta used to select tie potenb^ ienders induced famfliarity with our sec«ifizaBon structures and available 
Enron capacity. Whi!^ these bante overfap the prospective Rawtude manning ag^rfs, this traBadkai vM 
to floss institufions ftat have more Smited Enron exposuro availatelRy or less vdlRngness to take norv^ECO project 
risk tan in tie Rawhide tansactiOT in exshange fa- fewer pric^. Assuming Siat the tenders are prepared to hold 
toe ful amount of toeir conroitm^ts, ^ven toe sm^l Enrwi-ccntent of this arorSzk^ threre-^re^ expoaire, we need 
five banks at the $75 miHion senior managing agent tevd or eight banks at the $50 miBion co-agent level to eliminate 
our urdetwrtting positfon (aKuming no amottizatkMi). 

Because of toe tfrnited AiPi investor universe, we have worked out a backup plan with West 18 ttst could be 
impienented if It becomes apparent that we cant ftiy syndicate toe de^ to orty AjPi imrestors. This wtKiW inwdve 
the 'wrapping' by West LB of certain AzPj investor commitments that could support CXG commercial paper 
issuance. West IJ has approved a $1^ million basket for A?P? investors whkto mcludes 4 Japanese banks - Fup, 
Sumitomo. Sanwa and Bank of Tokyo-Mil5ubfa» (S2SV!M each). Otoer AjPz investors w!l be identified. AMBAC 
has approved toe additional West LB concentration risk. 

Finally, through the market flex language, we still toe option to go to AjP 2 investors an a funded Iwsis for a porfon of 
toe commitments for this transaction. We believe that toe drawn LIBOR margin of 125 bps would tie appeaOng to 
certain investors. 

6. Syndication Calendar 


December 29 

Close and fund transaction 

tochl -8 

Conduct n^et read wito potenti^ Ktenaging Ag^tsiCo-Agento 

March 17 

CSstrifaute offertog memorandum 

Marcto 18 

Managing Agent/ Co-Agent bank meeting 

Ajjras 

Maiagit^ A 5 entK:to-/^ent commitments due 

Aprs 19 

Commwrfs <foe on documentation 

April 22 

Closing 
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7. Key Success Factors 




Kar Success Factors Grib 


Key Success pAaoRs 

POOR Average 

Very Good Excellent 

Company/Banow^ 


X 

Sponsor 


X 

Story 


X 

industry 

X 


De^Size 

X 


Maricet Conditions 

X 


Credit Statistics 


X 

Pricif^ 


X 

Tenor '■ , 


X 


Coupany/Borrower . 

The Borrower is rated ‘very good* because it is a special purpose entity with contractual cash flows to caver 100% of 
debt service ftom *ree sounds: a crude oS and natural gas de^very obF^afion from a B83+/Ba32 guaranteed entfty 
supported by a surety bond from five A-rated insurance companies, a commodity swap agreement from one or two 
AA/Aa2 counterparties, and an interest rate swap agreement from a 6BB+;Baa2 guaranteed entity, impatanlly, the 
interest rate swap contributes less than 5% of the Bonowr's cash How un!^ the Borrowor's floating CXC or LIBOR 
borrowing costs exceed 10% per annum. 

Spousor 

Enron is a financially strong, well-known corporation that has multiple sfrong bank reiafiorishtps and a large number 
of transactions financed in tie bank market These factors, and fte additon of the surety bond to ameliorate 
capacity is^es. support the ‘'«ry good' sponsor rating. 

Storv 

The prepaid forward structure will allow Biron to raise frmds without classSying the proceeds tom this transaction as 
debt ^t is accounted for as 'deferred revenue*). This is a common method of rasing non-debt financing among 
energy companies. 

Industry 

Enron's operations In pipeline! have produced strong and steady cash flows, while its trading and capital-ra^ng 
activities and ol and gas exptoratkjo and ptodudjon segment have provided it with reafized and potential growth. 
Because of its extensive hedging operations, as wel as the natere of certan of its busioeses; Biron does rxA have 
the commodity price exposure of many other firms in the energy industry. 

Deal. Size 

This is a relatively large structured transaction with good credit parameters and good absolute dollar revenue and 
earnings associated with It for the syndicate banks. As such, ft wiB be syndicated to a relativefy small group of 
rel^onship bar^ famSiar ttiis stiucture or simfiar stru^ires. 
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MAfusrCOHmoNs 



Average, wish increased lesstance to thinly priced transacfions has ernerged Over^ market ccxK^jons are 
average, but iwt beSeve ttiis tansadon wiB be consyered *very good.* due to 22.S undrawt cost. 

12S basis point drawn cost, and die 30.045.0 basis point up fttjrt fees. 

CmssrSTATisms 

Siiwe this credS refies principally on Enron’s Arfated surety-supported ddivery cAJgatsons and paynwnts iom tm or 
two AA/Aa2-rated bails for 90%-100% of the cash flow raqinred for d^t service unless UBOR rates triple during 
the foree ye^ sxJ on B88+/Baa2-rated £mon fte b^xre. our rfesigna&sn of 'yerf goorf ts cona’dered to 
be csnservaSw. 

PnicmG/TetiOR 

Pricing is considered ’very good.* Both up-front fees, undrawn fees, and drawn margins are better ftan for the 
recent CiSbanfc-ied Coastal and Wiffiams SADPs. These ttansactiwu; had up front fees of 10 to 30 bps, imdrawn 
fees of 20 I^s far BB8/Baa3 Williams sffKJ 22.5 bps for BB3-/Baa3 Coastal and drawn spreads of 55.0 bps for the 
Wiians and 57.5 bps fey fte Coasts A-Note portons of these tr^s^ti«». By rampamon, for dtis fratsacfen we 
are offoring higher up-fitmt fees of ^5 bps (alfeat for larger commi&rents). the same 225 bps unchawn ossl as 
Coastal despite one to two notch better ratings ignoring the benefits of the surety support for Enron, and more than 
double the drawn LIBOR margin foan eifier the Williams or Coastal transar^on. 

The tenor is also very favorable here, with a Ihree-year maturity and a less toan Iwo-ye^ average life. By 
comparison, the Wlfiams and Coastal SADPs had non-amortiiit^ lerws of S and 7 'A ye^ respectivety. 


8. Cwiclusion 

Enron has represented to us that it will provide whatever is necessary for tois transaction to be successful. The 
compjs^y has supported that representarion writh concrete airiions that materially improve the syndicabon outlook for 

Roosevett. Those actions include the following; 

(i) Agreed to structure the transaction so that the bulk of the exposure is to ‘A’-rated and bener 
insurance contoanes and commodity swap orunterparties and not to Ennxi. materiaily reducing 
toe Enron capadty issue associated wtto fie m^ication. 

(m) Agreed to M mailtet flex language 

Given these actiais plus toe compaiy's comrtAmertf to do whatever it takes to get the transaction syndicated, 
a^roval is fecanm^Kted. 
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EXHIBIT *A- 
Page 1 of 2 


ADVANCE PAYMerr SUPPLY SURETY BONO 

Ra)u<rnoN schedule 


Monthly Maximum 

Monthly Period Penal Saw 


Decent 30. 1999 

• F^xuaiy28.1999 

i 

300.000^)00 

March 1, 1999 

> March 31. 1999 

s 

504.037.500 

April 1, 1999 

- Aprl30. 1999 

s 

506.036.849 

Mayl, 1999 

- May 31. 1999 

s 

508.2».194 

1999 

- June 30. 1999 

$ 

498.1S^raS 

Julyl. 1^ 

- JiiySI, 1999 

$ 

487.677.238 

August 1, 1999 

- August 31. 1999 

$ 

477.489.307 

Seplember 1. 1999 

- Sr^temberao, 1999 

s 

466.917.036 

' Octroi, 1999 

- October 31. 1999 

s 

4S6.29843S 

November 1. 1999 

- November 30, 1999 

s 

445.977.043 

December 1. 1999 

- Decembef3l. 

s 

435.266.381 

Jartus^ 1. 2900 

- Janu^SI, 2000 

s 

424,8^704 

Febmary 1. 2000 

- Fd5ruary29,200Q 

s 

414,052.284 

• March 1,2000 

- Match 31. 2000 

s 

403.201.418 

April 1, 2000 

- April 30. 2000 

s 

393.006.030 

May 1. 2000 

- May 31. 2000 

$ 

382.062.737 

June 1. 2000 

• June 30. 2000 

$ 

371.425.944 

July 1. 2000 

- Ju!y31,2(X>0 

s 

360.387.878 

August 1, 2000 

- August 31. 2000 

s 

349.^,967 

Scpicmber 1. 2000 

- Sepiemt5er30. 2000 

s 

338.525.307 

October 1. 2000 

- October 3 1.2000 

s 

327.342.7S3 

November 1. 2000 

- November 30. 2000 

s 

316.473.400 

December 1. 2000 

- December 31.2000 

s 

305.194.001 

January 1, 2001 

- January 31. 2001 

s 

294.230.5 16 

February 1, 200i 

- Feauafy2B.2001 

s 

282.853,433 

Mard^ 1. 2001 

- March 31,2001 

s 

271.426,387 

April 1. 2001 

- Apra30.2001 

s 

261.059,656 

May 1, 2001 

- May 31. 2001 

s 

249,537.099 

June 1. 2001 

- Jim-30. 2001 

s 

238.337.072 

July L 2001 

- July 31. 2001 

$ 

226.714.524 

Auspjst 1. 2001 

- August 31. 2001 

s 

215.417,501 

S^Hember 1. 2001 

- Septwnber 30, 2001 

s 

203.694.298 

OctcHser 1, 2001 

- Octebef31.2001 

s 

191,919.611 

November 1. 2001 

■ November 30. 2001 

s 

180.474.710 

December 1. 2001 

- December 31, 2001 

s 

168.598.049 

January 1. 2002 

■ January 31. 2002 

s 

157.054.032 

February 1, 20<a 

- February 28. 2002 

$ 

145.074,516 

Man* 1,^502 

- M;ych31.20C» 

s 

133,942,^ 

April, ^»2 

■ Api9%.^302 

s 

122.1^4*36 

May 1,2002 

. Iv^ 31. 2002 

s 

109.994.032 

June 1.2002 

• June 30. 2002 

s 

98.200.947 

July 1.2002 

- July31.2002 

s 

85,962.968 

August 1.20(» 

• Avgust 31. 2002 

s 

74.067.7S1 

September i. 30(S 

• September 30. 2002 

s 

61,723.787 

Oca*er 1.2002 

- October 31. ^102 

$ 

49.325.612 

Novenber 1.2002 

• Noverr^ 30. %02 

$ 

37^74.687 

December 1, 2002 

- December 31, 2002 

s 

24.769.140 

January 1. 2003 

• January 3 1,2003 

s 

12.613,849 
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Unknown 

From: - Wagman, Steve [FI] 

Sent: Thursday, September 28, 2000 5:09 PM 

To: Hashmi, A 2 far[FI] 

Subject: Mytake on how to explain ECLN 


First: I would go through Che prepaid on a stand alone basis. Get into why co does it [gets 

cash flow, shows up as other Liab not debt, cflow helps to avoid large revenues (due to 

MTM gains going through I/S) with no cash flow...i.e. Gives some oomph to revenues. Also 
more efficient on a CRF basisn instead of having loan plus swap CRFn I Chink you just have 
the loan amount. Show all the boxes and arrows (crdc derivs rec fixed from delta pays 
delta fltg oil... delta pays flCg oil Co E and rec fltg oil from E...E pays fltg oil to 
credt derivs and should rec fixed from credit derivs but receives ppmt upfront of this 
fixed leg, prepmt amt equals ppmt amt less optio prem...so far E has reed pfront money 
from crdC derivs less premium, all fltg oil goes in acircle so they all cancel, and E pays 
fixed to delta which ends' up at credit derivs (net net E has money today and pays back a 
fized scream over cime--neC net economically like a loan. Now the premiums ... erdt derivs 
buys option from delta ... delta buys option from E...one option is a put, one is a call, 

same strike. Now that you are finished with the prepaid stand alone, you can get into the 

fact that the bnks are Capped out on credit for E, so they don't want to lend more and Che 
capital markets who are willing to lend only want to lend and take vanilla sr secured 
risk... so, we effectively use the ECLN to take the investors money, give them vanilla sr 
unsercured E risk, and we use that money to fund a prepaid for E...we effectively wear the 
basis risk of structured credit ridk and vanilla sr unsecured, E gets money that gives 
them cflow but does not show up on books as big D Debt. 

I'm going to send this Co derek as well, so he has an idea of how it works and may be 
better able to follow it. I Chink yosemite is quite similar except I'm not sure whether 
the funds raised paid off the bnks who had funded previous stretured deals or whether it 
funnelled back to E. I will find the answer to Chat . Thr is minor detail missing, but 
not mad Co following major irapt concepts 
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To; Ann Marie Tiller 
From: Brent Vasconcelios 
Subject; Yosemite I VVithlioiding 


Interoffice 

Memorandum 


Department: Tax Planning — 
Date: January 10, 2000 


Confidential: Attorney-Client Privilege 

Pursuant to your request, I have prepared the following analysis of U.S. federal 
withholding tax considerations related to payments made by Enron North America (“ENA”) to 
Delta Energy Corp. (“Delta"), a Cabman Islands exempt LLC, as part of the Yosemite structured 
finance transaction. ' 


Background 

On November IS, 1999, Yosemite Securities Trust I (“Yosemite”), a Delaware statutory 
business trust, issued $750 million in senior unsecured notes (the “Notes”). The beneficial 
ownership interests of Yosemite are evidenced by $75 million of certificates held by Enron Corp. 
(“Enron”) and Long Lane Master Trust TV (“Long Lane”), a Delaware statutory business trust' 
Yosemite is treated as a partnership for tax purposes, and the trust certi fica tes held .by Enron and 
Long Lane are treated as partnership interests for tax purposes. Currently, Yosemile’s sole asset 
is an 58’00 million debt obligation of Delta (the “Delta Note”)." The Delta Note originally bore 
interest at a rate of 6.3% payable semi-annually, although it was amended on December 22, 1999 
(as discussed below) to, among other things, increase the rate to 7.25%. 

Delta is checked open as a partnership and is capitalized with nominal equity held by a 
Cayman Islands charitable trust (the ‘Trust”) and $800 million in proceeds, nominally in the 
form of a loan, from the issuance of the Delta Note to Yosemite.^ Delta plans to take certain 
precautionary measures in order to assure itself of favorable tax treatment for withholding 
purposes by filing a Form 926 (Form 8865 which is not yet in final form) and has also included 
tax characterization language in the Delta Note."* 

The $800 million proceeds received by Delta were used as a prepayment of Delta’s 
obligation under a cash-settled swap with ENA on the price of crude oil (the “Prepay”). As part 
of a pre-arranged integrated transaction, ENA entered into a cash-settled commodity swap with 


' ennsn and Long Lane each own S37J million ofihe csrdficates. Long Lane is an accommodation party for Citibank through the total return 
s-*Qp in place between Long Lane and Salomon Smith Bajney, a Citibank aOiliace. 

' Yosemite is also a swap counterparty to a CTcdit default swap with Citibank, NwV and has entered into a guarantee axrangemcnL nominally 
characterized as a loan, with Enron in which Enron effectively guarantees the interest payable on die Notes (although Enron’s obligation is not in 
the nature of a crtiditional guarantee because it is not dqiendent on a payment default by Delu). Neither cnnsaction is relevant for purposes of 
this discussion. 

' The use of Delta came at the insistence of Enron Global Finance due to accounting concerns over the Yosemite investing entity s status as a 
special purpose vehicle (SP V). Characterization of an alternative Delta -like entity as an SPV for financial accounting purposes have 

jeopardized the accounting treatment of the debt issuance by Yosemite as an off-balance sheet financing. The dedsioci to use Dcla apparently 
reduced such concerns based, at least in pan, on ENA’s prior dealings with Deha in similar swap transactions. 

These precautionary measures relate to withholding in calendar years 2001-2004. J«e discussion in/ra. . 

‘ The use of a prepaid swap was not motivated by tax considerations but instead was necessary in order to report the transacuon as part o s 
price risk managemcru activities rather than defat for financial accounting purposes. • ' 
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Confidential; Attorney-Client Privilege 

Citibank and Citibank entered to into a cash-settled commodity swap with Delta. Citibank and 
Delta hold floors and ENA holds a cap on the price of cmde oil at the swap’s maturity. AJl three 
swaps are based on an identical notional amount. Further, the caps and floors are identically 
priced and have the effect of creating a hedge to all three parties. After canceling all of the 
redundant terrns to the three swaps, ENA receives S800 million and Delta receives 5.3% interest 
payable semi-annuaiiy.' Delta uses the interest received from the Swaps to make identical semi- 
annual interest payments to Yosemite on DCia Nunj. Vu*cinii.c iIjc imcicai uamcd un 
the Delta Note to satisfy the semi-armual cr. :l:c Note: 2 :'.d-thc scmi-nnr.ua! 

yield payments due on the Certificates.'’ 

Due to commercial uncertainty caused by a last-minute change to a provision in the 
Swaps, Enron decided to shorten the tenor of the Swaps to two and a half months with a maturity 
dale of January 3 1 , 2000. The tenor of the Delta Note was also shortened to reflect an identical 
maturity date. Enron terminated the original Swaps and executed new Swaps-on December 22, 
1999 that reflect the originally contemplated maturity date of October 26, 2004. The Delta Note 
was uLo amended to reflect a similar maturity date. The terms under the new Swaps and the 
Delta Note remained substantially unchanged with the exception of the maturity date and amew 
interest rate of 7.25%. In connection witE the termination of the original Swaps and execution of 
the new Swaps, Yosemite will execute a consent to these changes in order avoid a mandatory 
repayment of the Delta Note as required under its terrns.^ 

Issues 

1. In calendar year-2000, what basis does ENA have for making payments to Delta under the . 
., Prepay without reduction for U.S. federal income tax withholding under I.R.C. § 1441 

and the regulations thereunder? 

2. In calendar years 2001 through 2004, what basis does ENA have for making payments to 
Delta under the Prepay without reduction for U.S. federal income tax withholding under 
I.R.C. § 1441 and the regulations thereunder? 

Executive Summary 

1. For calendar- year 2000, ENA can forego withholding on payments made to Delta under 
the original Prepay by relying on the short-term OED exception contained in IR..C. § 871. 
ENA can also forego withholding on payments made to Delta under the new Prepay in 
calendar year 2000 by relying on the “portfolio interest” exemption. 

2. The regulations promulgated under I.R.C. § 1441, effective January 1, 2001, would not 
require ENA to withhold on any payments made to Delta under the new Prepay for 
calendar years 2001 through 2004 on the basis that the beneficial owner of the income 
received by Delta is a U.S. person. 


EC 000037275 


* niwe C35h now-s only panially satisfy the Notes and eenillcaies. The "Magic Note" vvas put in place to nuke up the shonfall amounc 
’ For purposes of this discussion, the term“origmal Swaps" refers to the rwo-and-a-half-month Swaps that mature on January 31, ^999 and t c 
“new" Swaps rclers to the Swaps executed on December 22. 1999 that mature on October 26. 2004. Any reference to the "Prepay" or the 
"Swaps” also refers to the new Prepay/Swaps. 
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5 1441 Withholding in Calendar Year 2000 
Tax Characterization of the Prepay 

The ta.-< characterization of the Prepay is an integral pan of die witlihoiding analysis for 
calendar year 2000 because it allows ENA to identify alternative reporting positions based on the 
availability of withholding exemptions. ■ - Once the tax characterization' of the underlying 
transaction is determined, the most advantageous reporting posiJon for v, ituholding purposes can 
be determined. 

As noted above, the net result of the Swaps was that ENA received $800 million in 
exchange for interest payable semi-annually at 7.25%. Based on the economic substance of the 
Swaps.'the Seivice could potentially view the Prepay as a 7.25%, $800 million loan by Delta to 
ENA md view the ENA/Citibank swap and the Citibank/Delta swap as swaps for tax purposes; 
■ Therefore, under this characterization, any payments made by ENA to Delta under the Prepay 
would be characterized as interest. 

Current S 1441 Regulations 

The current version of the regulations promulgated under LR.C. § 1441 are effective until 
December 31, 2000.’ Those regulations generally provide that payments made by IT.S. persons 
“To foreign persons that constitute gross income from sources within the U.S. are subject to 
withhokiinv tax at a rate of 30% unless an exeraption-applies.' Here, ENA is expected to make 
semi-annual payments to Delta under the Prepay that are likely characterized as interest. 
Therefore, in order for ENA to avoid the withholding obligation under '§ 1441, it must show 
either that: 

■f The payments constitute non-U.S. source income as: 

• Interest paid to by sn 80/20 company ; or 

• Income from a notional principal contract 


- OR - ■ • 

♦ The payments are U.S. source income, but an exemption from withholding applies: 


■ ENA , -mends 10 ropon *= bo. oda,owlodg= to Ibc ST 

withholding purposes is i loan by Delln to ENA. ENA will obtain the appropriate wtdthold.ng centScales from Delta m accordanee 

acknowledseinentthaithcPrcpayisaloanrorta.spurposes. 5ee5 IrMIDocumcnlationdtscussmiiin/rti. -rKhnIdin. 

’ See LR.S. Notice 99.25. 1 999-20 t.R-B. 75. This ntrtice was the second postponement of the eflceuve date for the new withho . 
regulations. See I.R.S. Notice 98-16. 1998-15 I.R.B. 12 (moving the elTeelive dale from I/I/99 to I/I/2000). 

" Under Treas. Rel. § 14il.3{a). paymenu lhat represent income riomsouter^ udthout the U.S. are not 1“ Tryt*’rrom^an'''W20 

861(a)Cl)(A) escludes Irom the dellnilioo «f income from sources within the U.S., rnlerest reotivcd by ^ d thus not subjcel 

-.eornpiy - -Thus, if the provision applies, any interest paid to a foreigh t.spayer would be deemed non-U.S Spree Jing 

to withholding. An "SOraO company" is a domestic corporation that, for the ihiee-year period ending on ‘*1" buSss income" 

the interest payment. d=r,-v=d at lerutl 80% of iri ineonve from all sources as "active foreign busmea income, Aeo e « 
is income derived from outside of the U.S. md is attributable to the acltve eonduet ot a nde 01 oas.ness ,n a ^ „„der j 

no. derive 80% of iu income from all sourors as "acpve foreign business income" and thus would not qual.fy as an "80/20 comp 
861. 


EC 000037275 
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• Income tax treaty'^; or 

• Short-term OJD exception; or 

• The portfolio interest exemption 

N'on-U.S. Scurcs Income 


Income from a Motional Principal Contract 

Under § 1441, a payer is only required to withiiold on payments to foreign persons that 
consutute Income from sources within the U.SJ^ Paynients Usat constitute incon^e from sources 
outside of the U.S. are not subject to § 1441 withholding. Under Treas. Reg. § L863~7(b)(l), the 
source of notional principal contract income is determined by reference to the residence of the 
taxpayer. Here, Delta is a Cayman Islands resident and thus under § 1 .863-7, any income earned 
by it from a notional principal contract would be foreign source income. Therefore, if the 
payments made by EKA. to Delta under the Prepay arc characterized as payments mads under a 
notional principal contract pursuant to § 1.446-3, no withholding would be required under § 1441 
b^ause the payments would not constitute U.S. source income to Delta. 

Here, however the Service would likely take the position that the economic substance of 
the Prepay supports a loan characterization rather than a notional principal contract 
characteriz^on. The S8G0 million prepayment by Delta would be treated as Che advanced 
principal and the semi-annual barrel payments by ENA. would be treated as interest payable to 
Delta on that principal. However, the payments under ENA/Citibank swap . and the 
CIribank/Delta swap would be treated as payments under a notional principal contract. Another 
position the Service could take is that § l.446'3(g)(4) applies to the Prepay. This provision 
generally provides that a sw^ that contains signiScant non-periodk payments is treated' as two 
separate transactions consisting of a loan and a swap.^*^ As such, all of the payments made by 
ENA to Delta under the Prepay would be characterized as interest rather than periodic swap 
payments under-§ 1.446-3, thus requiring ENA to identity another withholding exemption. 

Exemptiens from Withhaldins ^^ 

(i) Short-term OID Exception 

The § 1441 regulations generally impose a withholding obligation on payments 
representing original issue discount ond'er I.R.C. § 871(a)(1)(C). However, an amount 
representiiig original issue discount that is payable less than 183 days from an obligation’s date 
of issuance is not subject to the tax imposed under ’§ 871(a)(1)(C) and thus is not subject to 
withholding under § 1441 Here, the original Swaps executed on November 18, 1999 provided 
for a maturity of January 31, 2000 and did not provide for any payments to be made during this 


’■ Under Tfcai. Reg. § 1.^4 1.6(a). ^ forcigjjmpjyerinay claim a reduirsd rate of -withfioldntg or complete excmplion from wnthholdirg 
pursuant ta an income taa treaty between lae US. and the tjupayer'shomecouncry. The U.S. and Cayman Islands do not currently have a 
nejotiated la.t treaty in place and therefore this wdihoiding aemption \votji<i not be available to Della for the payments it receives Itorn £Ka. 
-‘dSeeTreas. Ri^ § !. 1441-1. .^gr pyiposss ofihii dijcvssioo, she tsm‘'p»)ef" issynonyirasua mth the ssrm“v.aJhtolaingas«t’f’‘’9*^^ 
and the fcgulajotu: Ihereunder. . 

" See nho Treas. Rig. § f .446-3(g)(5) exan^ie J. it is not endreiy clear hew ihii provision would apply to the Prepay. However, the potaiuai 
docs exist that the Service could apply this provision in an attempt to rechaiacteriK the sartsacsion. 

The exemptions discussed below aredependent on acfuracierizarion of rhe Swaps as a loan for § 1441 withholdi.ng purposes. 

'Nee(..R.C.§87Ks)('Xa)(0- 
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period.*^ Therefore, any interest component of the termination payment made by ENA to Delta 
is not subject to withholding since the payment contains OID payable less than 183 days from the 
Swaps’ execution date. 

(ii) The For folio Interest Exemption 

Payments to foreign persons that constitute "•portfolio interesf" are generally not subject 
to withholding.'* “Portfolio interest" includes interest pai^on certain registered debt issued to 
unrelated non-bank persons. In order to be unrelated for purposes of the “portfolio interest” 
erteniption, the foreign persor, may not own, either directly or indirectly, through application of 
the § 318 stock attribution rules, 10 percent or more of a corporate debt issuer's total combined 
voting power of ail classes of stock entitled to vote. I.R.C. § 871 (h)(3)(C) modifies the § 3 1 8 
stock attribution rules by eliminating the 50-percent limitation. 

It is not entirely clear whether a withholding agent is required to look beyond the form of 
a transaction to reasonably rely on a foreign payee’s claim of exemption from withholding. Here, 
the Service could potentially argue that ENA is required to acknowledge the economic substance 
of the transactions in the Yosemite structure for purposes of determining its withholding 
obligations under § 1441. This argument would effectively require that ENA, as a “withholding 
avent” under § 1441, determine the tax characterization of any transaction that ultimately 
determines whether it has an obligation to withhold on payments to foreign persons. In the 
context of payments made by ENA to Delta that constitute “portfolio interest”, the Service’s 
argument would require that EN.A determine the tax character of the Delta Note held by 
Yosemite in order to determine whether Delta is a 10% or more shareholder in fNA under § 
S71(h)(3). Thus, the potential exists that the Service would disallow use of the “portfolio 
interest” exemption by asserting that Delta is a 10% or more shareholder in ENA. 

If the Service were to attack ENA’s reliance oh the “portfolio interest” exemption, ENA 
should argue that Delta is merely an accommodation party used solely for accounting purposes 
and that the ultimate recipient and beneficiary of all payments made by ENA is Yosemite, who is 
a U.S. person. This argument should be at least somewhat persuasive because it serves as.fiie 
foundation for the new but not yet effective § 1441 regulations. The new § 1441 regulations 
recognize that the status of the ultimate beneficiary of income should determine (as discussed 
further below) whether withholding is appropriate. 


The Swaps, as'draftsd. retained provisions (hat provided for interest payrnents beyond the mititriry date of the Swaps, eff^nvely 
OID. This was done in anticipation of the early termination and issuance of new Swaps wHih similar terns and a marunty of October 26, 200 . 
'*i-«eI.R.C.§ l<Wl(cX9). 

The 5 318 stock attribution rules, as modified by § 87l(hX3XC), could potentially apply to Delu as follows; 

I yosemite’sconstnicuveownershipofthcENAstockownedbyEnron 

. § 3 1 S(aX3)(A), as modiHed by § 87 1 (h)(3Xq. provides that stock {the ENA stock) owned by a partner (Enron) snail 

be considered as owned by the partnership (Yosemite). 

. Thus, through application of this provision, Yosemite is deemed to constructively own the ENA stock. 

2. Rattnbution of the constructively owned ENA stock by Yosemite to Delta 

5 3I8(aX5XA) provides that the entity (Yosemite) deemed to ••constroctivcly'* own stock (the ENAWC 
first application of § 3 1 S is deemed to “acmall/* own the stock (EN A stock) for puTioses ot applym? the a 
rules a second lime (i.e., continuing ENA stock attribution down the chain of ownership to Delta). 

3 Deiu-S constructive ownership of the ENA stock "ictuall/’ owned by Yosemite for the purposes of § 3 18 

§ 3 1 8(a)(3)(A), as modified by § S71(hX3XQ. provides that stock (the ENA stock) owned by a partner (Yos ; _ 

be considered as owned by the paroiership (Delta), {](JQ037278 
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Renoriin? Position for Year 2000 Payments to Delta 
Loan Characterization 


Given the ecj>nom!c substance 'onderlying the Swaps, the most advantageous position for 
ENA to take is that the Prepay is a loan for tax purposes but that § 1441 withholding should not 
appiy based on the following arguments; 

L The Swaps possess a five-year tenor’ chat straddles the effective date of the new § 1441 
regulations. The transaction should be treated consistently over its outstanding life and 
since four of five years’ payments under the Prepay will not be subject to withholding 
under the new § 1*44 1 regulations, the first year payments under the Prepay should be 
Created similarly. 

2. By promulgating the new § 1441 regulations. Treasury recognized that the aggregate 
theory of partnerships appropriate for § 1441 withholding purposes in ccnmst to the 
entity theory utilized by the cuirent § 1441 regulations. Since Yosemite is a U.S. partner 
in Delta for tax purposes and is allocated all of the income of Delta, payine.nts made by 
ENA to Delta should not be subject to withholding by virtue of Yosemite’s status as a 
U-S. person under the approach embodied by the new § 1441 regulations. 

3. By giving effect to the new withholding certifeates, the Service implicitly authorized the 

use of die-new relations sines the new withholding certificates were created for use 
under the new withholding regulations. • • 

4. The new regulations were originally expected to take effect on January 1, 1999, but were 
delayed for two years and. therefore ENA should be allowed to mformaJIy adopt the new 
§ 1441 regulations. 

Even if the Service were to ignore ail of the preceding arguments regarding the 
inapplicability of § 14.41 withholding to payments made by ENA to Delta in calendar year 2000, 
ENA should argue that once the tax is paid it is abated and therefore ENA is only potentially 
liable for interest and penalties.^ 

S 144! Withholding in Caiertdar Years 2001-2004 
New § 1441 Regulations 

As discussed above, effcctsvs January I, 2001, the withholding rules promulgated under 
§ 1441 will change.^’ One of the major changes under the new regulations is the addition of the 
partnership look-through rules which recognize that payments made to partnerships generally 
flow through the partnership to Its partners whom are the beneficial owners of income. Thus, 
if a payment is made to a foreign partnership in which only IT.S,' persons are partners, the 
payment would not be subject to withholding because it would be considered a payr^ent by a 
'U.S. person to a U.S. person under the new regul^ons.’ '»■ 


‘°Sec l.R.C.§!46J. 

See now 5, eupra. 

"Ses5<scrs/y Treas. Reg. § 1.1441-5. 


EC i00037279 
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The new § 1441 regulations also contemplate payments to partnerships where another 
partnership is a panner.^^ In such a case, the regulations require that the payer look through only 
the partnerships that are foreign until it can identify a U.S. person, if any.^'* For purposes of the 
new § 1441 regulations, language was included in the Delta Note that acknowledges its 
treatment as a pa^ership for tax purposes. Therefore, Yosemite and the Trust would be treated 
as partners in Delta. Yosemite is a U.S. person and the Trust is a foreign person for tax 
purposes. Since Yosemite is allocated all of the income of Delta under the terms of the Delta • 
Note, any payments made by ENA to Delta after the .year 2000 would not be subject to 
withholding under the new § 1441 regulations since they would be considered made between 
ENA and Yosemite rather than between ENA and Delta. 

S 1441 Documentation 

In 1998, the Service announced- that it would be implementing the use of new 
withhoiding certificates in connection with the new § 1441 regulations that were finalized in 
1997.^^ However, the Service announced that the new certificates would be valid under the 
current withholding regime.^® Generally, a U.S. taxpayer must request the appropriate 
withholding certificate from a foreign payee in order to meet the reliance standard under § 1441 
and the regulations thereunder. {See Attachment A for a summary- of the required withholding 
certificates and other tax forms discussed belov,'). 

Portfolio Interest Exemption 

A foreign payee claiming tlie “portfolio interest” exemption from withhoiding under 
§ 1441 should provide the payer with Form W-8BEN. . The purpose of the form is to establish 
that the payee is a foreign person and that it is the beneficial, owner of the income. The payer 
reports the payment to a foreign person on Form 1042-S and claims an exemption fi-om 
withholding as portfolio interest. -If ENA relies upon the “portfolio interest” exemption Delta 
should provide EN.A with Form \V-8BEN to claim its status as a foreign person and beneficial 
owner of the income it receives. 

The Look-through Rules under the New $ 1441 Regulations 

Under the look-thxough niles of the new § 1441 regulations, a foreign partnership that 
claims it is not subject to withholding must provide the payer with Form W-SIMY that indicates 
its status as a foreign partnership. In order for the payer to rely on the foreign partnership s claim 
of exemption from withholding, the partnership must also provide the payer with the withholding 
certificates of its beneficial owners evidencing each owner’s distributive share and the owner’s 
status for withholding purposes (e.g., U.S. person, foreign person, income effectively connected 
with a U.S. trade or business). For purposes of the new § 1441 withholding regulations. Delta is 
a foreign partnership and Delta’s partners are Yosemite, a Delaware statutory business trust, and 
the Trust, a Cayman Islands exempt LLC. Yosemite should provide Delta with Form W-9 to 

EC 000037280 

-v 

*^S<eTrea5. Reg.§ I.!i41-5(c). 

parenthetical in Treas. Reg, § l.i-141.j(c)(l)(i). Ttic documenuiian requirements fora wjchholding agent’s reliance on a pinner s . 

or foreign status is discussed infra. 

^ See Announcement 98-15. 1998-10 LR.3.36;T.D. 57j4. 1997-44 IJUB. 5. 

See Notice 93-15, 1993-15 LR.3. 12. nte withholding certificates discussed herein refer to the new cenificaies. 


-.rn nnnoufii-S 
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claim its status as a U.S. penon. Delta should provide ENA with its Form W-SIMY and attach 
Yosemite’s Form W-9 in order to satisfy the requirements under Treas. Reg. § l.I441-5(c).“'^ 


CC: Jim Ginty 

Dave lylaxey 
Morris ‘Clark 
Janine Juggins 
Mathew Landy 
Ed Osterberg 


EC 000037281 


.‘^5 a precautionary measure. £HA should obuin these forms dunn? calendar year 2000 based on Che discussion, to the 

reporting. Tbe Trust need rrol pravidea withholding cerjficate since none of the money paid by ENA urtder the Swaps %^be allocai 
Trust. The Trust’s -accommodation fee- will be deducted from the initial prepayTueni made by Delta to ENA under the Prepay. 


PPo nnnnT ^ ri 
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10 bbis X spot >$20 



2005 Spot Price: $100 Net Result $ 0 
2005 Spot Price: $50 Net Result $ 0 

2005 Spot Price: $0 Net Result $200 [\|et result: If prices tank, Delta has a floor = to the original amount of principal. 
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SLNUER'S E-MAlL jlb<arnaplej.candw.ky 
ADDRESS; 

PLEASE NOTiry VS IMMEDIATELY 
IF YOU DO NOT RICEVE ALL PAGES 
OUK FAX NUMBER IS 345-949-aOM 

OUR TELEPHONE NUMBER IS 345-94940<?6 Ext. 149 (faix room) 


Thu fu is coofidential and tmy lUo be privilcsed. If yo« arc not chs wwndrt rccipira. picaw notify 
immciliady. You ihottid not egpy nor diicloie iu comena la toy oihtf pfwn. 


cc: Em Mn»r, Milbank Tweed. Niw York^Lo-etf 

Andrew WaUcer, Milbartk Tweed. D.C. <^'cv 


1-212-530-5219 

1.202-835-7386 


We have been contacted by Eric Moser anti Andrevti Walker of Milbank Tweed in relation to , 
this Company. They have requested ihc iafcnnation outlined in the attached cmiJ. 

I noted that this information could not be disclosed until we had received authoriution from 
ouf client. In coni»ctici therewith I shouM be gratefi^l if you would kirtdly confirm whether it 
i.s acceptable to you for this information to he provided. 

Relevant contact Uetaiis should you wish to liabe with them directly are as follows: 

1. Eric Moser • phone: 212-530-5388. email: emosert^milbank.com 

2. Andrew WilEer - phone: 202-835-7500. emiii; awaii=r;amilbink.cam 
I look forwart » hcffini from you. 

With kind regards. 


^ W Ciiicr 1 S««. ECU WQ Id- *^2m « !"«1 

ana CalUtr Ata. Svut lOOJ. 0«t SMluitfr I CteuHfiu Iw*- Han* XafU 't'l- 1^2) IJIl 9133 * *a- -31* 

iNn\.suMU e7«>its^89 1 i^&sinv. 

01 19W 

NOU 139S 3^534982* “OE- 
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mt iir: 


p- 2 ?- 3 i - injiK ; ::n'{cow’ !{oiJ5T(«-« 9J'002.m58U!:« 1 / s 


2 5 ‘1 


MSHCRASDOM TO; 

FROM; 

D&TSi 

RB: 


Beverly HcBh&Tsan 
Carol Rooney 
Sapceirfcer 2V, 1S94 


•raon >. - •= 


Delta iDjcs^ C3r|»C£tij3n 
K/C #4055-4223 


The above 3>entioned sccoxnxt needs to be opened as soon as 
possible to faciiifcata a deal closing on Septanber 30. 1S34- 
Thia accotmt is considered an internal account. It will be 
controlled exclxisiveiy by the Houston office urtcil it is 
tranaCerrsd to Citibank Now York at which time, it will be 
ooatrolled exclusively by New York. 

The account is being aperted to facilitate swaps and ccotmcdicies 
transactions. »e will not be obtaining any docuaeatation because 
of the internal nature of the account. 

Should you require any additional information, please don’t 
hesitate to coatact »« at -3590 .. 


Approved; 



Pmt^Faxnotit 7=7 i 


A'e/irfXSajJ 


a^JO^ 

Cs. 

W** 

"“•T/a-SlT-SSTo 




CONFIDE, NTIAL 


ClTl-SPsi 
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HSMOSA.NDOM ‘I’D: 

FRCM; 

DATS: 

aS; 


Beverly McPher^n 


Carol Rooney 


SepCaJrJaar 27f 

Dedta Siartiy Ccarporation 
A/C H0S3'422S 



The above mentioned account will be controlled by the Hcuaton- 
office. 

Selou is a liac of authorized signers on this account. 

toproved: 

Carol Rooney 

Hilda Munos 

j.?. Garcia 




CONRDENTIAL 
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flHT-n-liiaa ^K 1 10:39 (W GIVES HflLl 9ftN)C i TJIET FftX SO. 345 343 8235 ?. 02 

The 

Givens 

Hall 

Bank 


Fefaniiry 5, 1999 

Mr. Aini Greetitiirv 
Citibank NLA. 

New York 


Fax; 1 212 291 3684 
Dw Mr. GreenrttirL 

Delta Enersf Corpcxraiidn 

^^cTXYCgrwntign. 

Followmg mbomaa siite tdeptea conve^iion I am fmwardfag to vou £« notei 
reutmg to the above companies. 

Yoms sisKacely, 


(yK. 




J.B. Benbow 


Oh-liMBi** !k.allNib( 

TnniM. Ki.mxmm 

o 

Sttiivti Tij! Mif. H. 


aa.a 

ri:35AM ?rist Ii«i iit. !f. !1:3:AI 
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The 

Givens 

Hall 

Bank 


February 5, 1999 


Delta Energy Corporation 


STATEMENT FOR SERVICES 


To; Supplyix^ the board of director*, shareholders 
etc. to the company and its parent company, and 
administering the overlying Trust for t^ year 
ending December 31, 1999. 

Fee as agreed 5,000.00 

Reviewing and signir^ of documents with regard 
to the formal purchase and sale of oil and gas from 
Enron and related parties. Documoits executed 
December 30, 1998. 

Fee on a time spent basis Z920.00 

Disbursemeztts 

Sxindiy items 25.00 


US$ 7,945.00 


Fee Note GH 29/99 


OrnwiUBMk* Omito BdUnf OneS 

Tr«c LH ?.0. Bat 2097 OT UmSi 


Tihshwin 343 9*91141 
yiolimill 343 949 193 
nauU 
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delta enehgy corporation 

■WRITTEN RESOLUTIONS OF THE SOLE DIRECTOR 
PASSED ON THIS 26* DAY OF JUNE, 200! 


■WHEREAS: 

(A) it is proposod,d»t the Coaspsny eater into t ccrtnmo«iity sw»p tmissetioti wiih Enron 
North Azcenc* Corp. (“Enron") to tnautehed witb » eijrOinwdity swap traaeicaon ■with 

Citib«2ik, N.A. C*Ciiilw^'); 

(B) the Comptny will m«ve a fee of US 55,000 fcr jwcrticipatffif in the traasacdoa; and 

(Cy it h in the Cbmpany*! coraiseecial isEertati tad ihr a proper purpoa© shat the 
Comptny eater into ±e documeau 3« forth ia these rseohitioDs. 

The sole Dlrftstor hat reviewed and oonsidered caroftdly the feliowiaf doewnents: 

<i) th# ConSrmatioc (the “2aixmT>cIta Swap Confirmatioa") between the Company and 
Haroo to be enterwi imo pissaani to the BDA Master A|raeniest and related Schedylt 
dated as of Ncvenshcf 1 8. 1999 (the “Etsroa Maatw A^reoLftt”); 

(ii) the Confinnatioft (the “aiibaBic/Dclta Confirmation") between the Company and 
Cttibarik ?o be satced mie ptaiusaa to the ISSA Master Agreement and rdatad schedule 
dated aa of 27* Septaaber, 1994 (dae "Citibank Master Ajpecancat"); 


Docmncnui Hated at (i) to (ii) inclusi-ye, above, are herdciiler calldd the "DoennsenW, 

rr IS KE»£By SSSOt-VH?:^ 

1. TKATtJw^iBpiayahonld approve and, et fee case may be, emer into the Doc\ar.«nts as 
bessi In its best eommemal isterests. 

2. THAT *sfts of the Documents having been reviewed by the sole Director, the form 
thereof be approved on behalf of the Osfz^aoy lul^'ect to tmeodmems aM additions 
thersto as the sole Director of tho Coccpiay ^uld in Mi t^lute dif ettnon ssd opinion 
deem ippropiiite, dte in^iann of any such peeas oe coy of the documeaia being d^ 
evidmoe Sst all putpoies of hi* eji^vtl of aay sueh lacerdmes^t or add;tion aad fee final 
terma thereof on behalf of the Cocopany. 


AJ\EFWM73a»l4«(irg2*r.«i 

ukm,}9i\ 


?c:/3:3‘£ :ct:i 
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.UV 2001 ll:40AM 3«5 949 54C0 


NO. 493‘— ^ 3/j 


2 


3. THAT -Sic Cosnpjcy do gi«, maks. *ijn, oecuJs «nd deliver tiiMCd notes, deeds, 
e^ementi, Ictten, noticn, tertiSeete*, actaowledgments, mjtroctioni snd ottwr 
doeansenU (whette of » like nitee or not) (’'Ancniiry Doenmeiiu”) »3 nney in the sole 
opinion end ebeoittto discietioti of the sole Oiteetor of the Compeny he coMidered 
aeeessaiy or desirable for the purpose of cortiplianeo with any eaadition preeedest or the 
cominj into effect of or olherviie pvisg effect to, eomiataastiai or complefing or 
ptocainj the per&munce and oompletion of lU or say of the tntnsactioM comctnplited 
by or referred to in »H or say of the CoeunswU tnd the Cotapeny do sil other rueh acts 
sad things (ineladiaf, without limitstioa, opening «a sseesotry beak secoana, the 
stsadard resolutions required concenilng opening benk accounts with the reicvmt b*nfcs 
being hereby adopted u if set out here in full, «nd the sole Director of the Company or 
any ether person snihorised by resolution of the Cotnpeny, »U sotsng singly (unless 
otherwise resolved) being sppoiated sj authorised signatory with respect to my such 
aneouats) and tgrte all fees, as might in die soU opinion and absolute disectsian of the 
sole Director or Atsocney be necessary or desirable for the porposea afisressid. 


4, THAT the Anciligiy Doemneats be in such form as the sola Director of the Company 
thcmld in hit absolute discretion and ante opinion approve, the signature of the sole 
Dtreotor on any of the Aaeilltcy Documents being due evidence for all pajposei of bis 
approval of the tenos thereof on behalf of the Company. 

3, THAT the Documeata lad Ancillary Dceumenhi (where required to be eaeeated by the 
Company) be executed by d» tignmite thereof of the sole Director of the Company or 
where required to be sealed, by the tffSxmg tisettto of die common seal of the Company, 
witnessed as required by the Artielea of Assisciatioa of the Company. 

6. THAT all the Doeumetda and Ancillary Documenti be valid, conclusive, binding on and 
en&RaibIt against the Company when executed and delivered in the manner aforaaid. 

1. THAT the Eraoa Master Affteaent and Citibank Maater Agreemenl be and hereby ia 
leaSismed in all ro^eets. 


THAT exeeutioo and d^ivery of the Rapresoatatiem Letter be and hereby is approved 
and that thejalj Director be and herdsy is authorised to execute and deliver the same on 



t imiy 

of Carperate Servleai Ltd. 


CORPORATE 51FMCE8 LTR 


uhMm.:on 
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Unknown 

From: Swanson, Timothy [FI] 

Sent: Wednesday, May 09, 2001 5:K PM 

To: Caplan, F8ck [FI]; Angelini, Amanda [Fll; Incontro, Steve [FiJ 

Cc: Wagman, Steve [FI] 

Subject: CLN Pr^aids upt^te—dry-fun scon 


Below is a copy of the prepaid script between Citibank/Enron/Delta as sent to Kelley McIntyre yesterday, (thanks to Steve 
\. for his thorough review) 

The script has ffKwporated In the calculations a bid-offer spead m the WTi opHon on principal repayment at maturity 
($0.01 between the written floor and purchased cap by Enron). 

With respect to booking and the fact that the spread offers a more real transaction, the penny is in fact diminutive and 
figures to be an incremental 1 bp p.a. on the whole transaction (pv of USD315k). 

i faghiighted the 1 penny spread to Keiley after I sent an initial script, and in going through the spreadsheet she had noted 
it. I toid her that the change makes the prepaid structure more like a true trade, whereas a written floor and purchased cap 
can not be executed at the same level - good for both parties from an auditing/regulatory perspective. She understood 
and <Sd rxit voice any protest. 

With the c^jportunity to capture additional reverjues with the goal of enhancing any future prepaid transactions, hopefully 
the incrementai penny will be supported by everyone. 

Cuirently, we have prepared for the c^-run schssjuled for next week. 

We aiso should round up wifo them on a sbaight Rate Lock on the USD CIN portion Pan Bo^e attempted to set up a 
discussion fast week to talk to the actual decsion maker, but such a discussion did not occur). 

Tim 


E3 

Revised Script 
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ms dm is arsperly ncurtled on SyrtiSaur. Virinaiir IBtil Tti!^,dtr Wllals 

M«mo Paly. SepatTibw 19, 1959 _ . Approval Dt»e Data: Sgpamtitf 24.1388 


pr 

Renewa!, Repricing or Restnicturing 

— 

leagueTabieSigible 

Yas No 


AmendmenI (Humber ) 


Agent-only 

Media Oisctosure | { X J 

UL 

.Multi-Currsftcy (V or N) 

lZj 

Co-Ageit 

Contatt; Hot Applicable 


A, Key statistics 
S orrowen 

Enron Corp. 

Citibank Commitment (SMM); 

54130 miilioft 

G?C!D#: 

446084 

CitibankHo!d{SMM): 

S4QQ miilfcn 

Oea! Sira (SMMj: 

S400 million 

UW Amount (SMM): 

NotApplicabie 

Paciii^es (SMMj/Tsnon 

S400 million PSRBne/ST 
Days 

B/£ Amount (SMM): 

Not Applicable 

Pre-approved (YIN): 

Ho 

Acccm. Amount (SMM): 

NotAppEcsbfe 

Date Pre-3pproved; 

NolApptobie 

Sciwduled launch Data: 

Not Appftcable 

Origination Unit: 

GcM-Haaston 

• • Scheduled Closing Date; 

Seplamber 30. 1939 

GRB Industry: 

Qobai Energy 5 tuning 

, Sell Down Date{s); 

• - (ffappUcableJ ' ' ' 

HotApt^icabie 

GR8 Market:, 

US South 



Account Segment 

House 

Secured (Yffl): 

No . 

Syndicated (Y/H): 

No 

Obligor Exception (YiH^ 

Yes 



(Exceptiao Anrt.): 

S378®ii«©i(1) 

Agsnt(s}iAfnounl(SMM}: 

Nol Applicable 

Liquidity, Priang Exception (Yj?!): 

No 


(1) Pciio«ingthe$che!lulgd9/24feoayflie-''iofMiqhiK3yrit and9/20ret3vtTigitofHektfo 

Team Leader: Jamas F. Raiily j Tei: 713-554.2820 \ Sacfe-up Contact Stevfl BaiiTra | Tel; 713-5S4>Z8S7 

Pficinq fbos)”: Undfsww . Oravm ’ iJ?ilizatian_E« 

N/A 55&ps N/A 
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CmBAN<&-‘ 1 

Deal TEA!*!: 

I Giobal Loans: " . 

I OriqinaOon: ! 

Research; 

! Loan investor Services: i Credit Admin; i 


James f. Retily 

J. Trevor Randolph 

Carol Rcooey 


713-654-2820 

713-6$4-2311 

713-654-3550 


Sieve SailHe 

Sumit Mathai 



713-654-2887 

713-654-2S68 



Purpose: 

Recotrsnend approval for an increase and extension of the PSR line availaWe to Global OerivaSves for fte Truroan* crude oa 
prepaid. The iine will ba increased lo S400 roiilion, from S320 miBion. Fihai maturity will be extended to approximstety 
from 9/30/93. Tryman is an oil-prepaid iransacfion that dosed i« June 1993. The intent was to retire Truman with Yosemits, a 
Ciii^SS structured transaciion designed to refmance Enron bank paper in the iortg-term capital markets, prior to the end of ihird 
quarter 1399. Due to current market condifions, however, it is now antidpated toat Yosemite wiii not close uni 
Ci:‘ober/Novemberl993. 

Wilh Lhis approval. Ertron Total Facilities win equal $1,150 miifion. Chitstanding and unused commitments total $S43 mSion, 
resulting in an Obligor Exceplfon of S378 million. These levels refiect the retirement of the Gtibank Nighthawk fadiily aid Seklro 
term loan, representing reduction of 5544.9 million and S52.5 fruIEon. respecSvely (Nighthawk is in the process of being unvround 
with payoff scheduled for 9/24; Eiektro wiH be repaid on 9/20). As ouflined later in the “Enron Exposure' sec&in. we expect a 
dgnificant additional reduction in Enron exposure before year-end 1999. 

At the original June 30, 1999 cfosing. we received an upfront fee on Truman of $1.0 mito. Thereisno addiSonatupfrcmtfeefor 
the extension.' The fadlity' yields a 55 basis points drawn cost Through not direcBy connected wilh Yosemite. the extension of 
Truman does fadiitatsits execution. Yosemite is expected to yield CififSSB revenues of approximately S5 miHion upfront and $2 
pius .mSlien per annum 'foroughcutte . term. 

B. , ' Summary 

Transaction .Oescription; 

At June 30. 1999^' Citibank dosed Truman, advandng S2SQ million in a aude oa prspad fenward sale transaction. The 
transaction was originally' intera^ to have a tenor of 90 days, with repayment scheduled at September 30. 1999. Irtdudfog 
calaitated exposure on the assodated derivafives. we carry our Truman exposure at an aggregate of $329 rdlfiort. Truman is, in 
principal, similar to Roosevelt, a $500 million Citigroup arranged oil/gas prepaid that dosed in December 1998, wilit die 
axf^piion that Truman is cash settled rather than commodity setfled. 

In the expanded cash deal, at axecufion, Olibank will pay Enroii $337.5 miHion, derived as the product of a nominal number of 
barrels of oil and frie SjGO crude oil index price. At maturity. Ennai w® deltver cash equal to the nCKninaf number of barrels at iha 
(hen current index pries to settle outstandings under Tnjman. ComroecSty price risk and consequent^ any shortfall required lo 
make up the balance of the toan is covered via a commodity swap with Toronto Dominica. Under the terms of the 
agreement. Toronto Dominion wHf pay Citibank the 5xed price ca the nomin;^ barrels, its exchange for Bte value of the notraraf 
barrels at the foture indac The aggregate of toe exposures under this transacSon wilt be cowered by the $400 miEoo PSH, 
for whicri we ere seeking approval in thfo memo. 

AJ June 30, 1999. Torwto Dominkjn executed an identot $250 miBion oS-prepaid trewsaefion^ with Enron, whfoft dssad 
simuitaneousty wittt Truman. Ctfibanfc executed a commo^ swap wSh T^nto OomWwt, under whidi O&ank v® pay Toronto 
Dominion a fixed {Hice on the nomtoal |»odu« vc*ime. in exdtange fer Bie «dex price. Ci then her^ this 
Svoa At September 30. 1998. Toronto Oomtniofi wS again execute an idenScai prepaid tra nsacSon , this Sue at toe expsi^ 
$337.5 miHian amouriL Agam, we wS provide a swap to Toronto Oonunron and hedge cur portion wiOi Enron - eiqxsure under 
toe swap is metoded n toe $41^ mii&on PSR. 


Rsfininctog Plan; 



Citjbto* expects to ermiinate Bie Enron exposure from both Truman and Rocseveft via toe 51-5 rti^eto 

transaction. Tosemite*. arranged by OKjank/SSB. in Yosensto. a special purpose trost wS purchase $U baton of Bmat sarB 

l.'«lUaTIOC4 TO ii Hf ■ n ii l' lli ■>« 2 
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CmBANCO^ 


from the bank maket The majorily of ths purchased paper wiB be cmds oilfnaturai fas prep^s totaling S8C0-$1 .000 wiffion - 
induding Tnjman (S337.5 miliionj. Toronto Dominicn (S337.5 million), and Roose-zelt (St35.0.million),. Yosemite is parbaiarty 
'vaiusbie to £n/on as a source of prepaids. because they can achieve tenors in excess of Swse avaiiabie in 3ie bank market 
rrepaids assist in balancing lha company commodity position. 

The tn;st will fund itself wa the sale 5 and 7 year Enron-Credit-Unked notes. We expect execution in Octoberi^ovember. 

By refinancing aur prepaids. Yosemila will reduce our exposure by 3S25 million (from the- Totai-Facilities-'mimber cn ftis CA). 
Global Derivatives and Global Energy vrill have credit exposure inihe Yosemite irwsacSon. cssrerttiy estimated up to S75 miliioti. 

Enron Syndicated Sank Eadiriy 

Should Yosemite be unable to proceed before year-end 1999, Enron wii! mandats Citibank to arrange an S300 million. 1-year 
crude oil/natuf^ gas prepaid. We have agreed that syndfcaton -win commence around 11/1 unless it is certain that Yosemite wiil 
sell before 12/6. Additionally; 

Erifon wiil idenbfy 5/7 other baiks to parlic^ate, resjlb'ng in a hcW position to- Cifi of no greater than S12S/S1S0 
million. Selection and conlsct will begin in early October. 

Enron has agreed Us at, if faaabie. we will securiBzs feu syndicated daai to sb'muiate GAAP/i^ prsiiions. Prefimmary 
review by Syndication suggests this is possible. However, further work is necessary. 

Enron Exposure: 

Rscenl/expected activity affecting our Enron exposure is ouSined below. With this increase to Truman. Total Fadiities are 
SI . ISO million, commitments and oulsta^dings are S843 million, and «it Obligor Exception is S373 million. ■ roliowing Yosemite. ' 
ihese will loial S700 million, $477 million, and S26 million, respectively. Oiscussions continue on a range of adtSlional 
incfs.T.er.!al Iransactions. 


I (SiiitBiniions) 

Total'Facilities 

T ObJl&OKi . 

@9-13-99 

$1,563 


(Nighthawk) 

(545) 

(545) 

(Eiektro) 

(53) 

(53) 

Truman increase 

80 

95 

Net @9-30-99 

$1,150 

-~$47S 

(Truman) 

(400) 

(400) 

(Roosevelt) ■ 

(125) 

' (125) 

Yosemite 

75 

75 

Net ©Yosemite Close 

$700 

$26 

New Revolving Credit 

50 

50 

Net'{a)i2-31-99'. ‘T-- 

$750-:' 

T-575 


'ObUgorUenHincreased to S4S0 million from S375 milTm ip 0ar99 hr 4* 
rated borrowers. In addition, wa have putzhased default swap protection 
that now totals roughJy 580 miffiofl. 


3y its terms, Roosevelt has an addiBonai 4+- years unfl final maturity. However, we had an agreement with Enron to prepay it on 
9/30/99 (Enron prepaid S375 milTton on 5/1/99). As part of the Truman extension, they have asked instead to repay Roosev^ at 
12/5r39. 

EXPOSURE SUMMARY 

fin 5 miHions) 


Facilitv OescriDtiOR 

Current 

Prooosed 

Change 

Truman Crude 03 Prepaid 

$320 

$400 

$30 

Total 

$320 

$4CQ 

$SQ 


Sorrower: > Enron Corp. 
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GFCm: 

LT Unsecured Rstir:^ (S&P and Moody's): 

Purpose: 

Diet Size (tm'- 

FsciUihs (SMMyTetion 
Upfront Pee (bps) to Investors: 

Undrsm Cost (bps). FP or CF, (atcurrent/expacted retings): 

Drawn Cost (UBQR spread in bps) plus FF- (at airrentfexpecledraiings): 
Utilizadon Fee (at current/expscted ratings}: 

Ratings Pricing Grid (Y/N): 

Financial Covenants (List): 

Admin. Agent: 

Documentation Agent: 

Syndication Agent: 

Arrangement Fee (S or bps): 

Admin.Agem:y Fee (S): 


4460U 

B3B+/3a82 

PSR line for Prepaid Oi inventory Finanmg 
S4Q0 M®sn 
S40Q Million / S7 Days 
NdlApplicaCIs 
NotAppBcaWe 
55 bps 
Not Appffcatte 
Y» 

Max senior debt-to-captat of S5% 
MTNWofSt.Sa 
ClliOaik N. A. 
Not Appffcable 
NotAppUcatle 
Not.AppfIcatle 
NolAppIicaSIe 


C. RETURNS TO CmcCRP 
Retura on transaction: 

No upfront fee is payable with aiis extension. At original dosing She upfront fee on Tmman was St.O milfion. Truman is 
posiitoned to roll into the Yosemite transaction. Yosemife is positior^ed to generate S3.0 rnitlon upfront and S2.0 miSion per 
annum thereafter. 


Return of the Relationship: 

Revenue YTD July: $13.6 million 

12 Month ‘SS8 Revenue;' $16.2 miffion 


RORAPYTDJuty; ' 319 bps 

1S93RORAP: 148 bps 


a MANAGEMEKTAHOREUTlOHSHlPBACKSiKSUHD 

Wa continue to maintain an attractive, strong refaSonship witti Enron; orre that has provided owr $tS miffion in revenues each of 
the last two years at wail-above hurdle RORAP levels (14Q bps in 1998). Gur success to-data has bean measured by 
managernenCs comfort in our expertise and ability to structure, arrange and syndicate the company's 'ntoreKlifficuH', 5me- 
canstrained linahdngs. 

As 'Cifigreup*. we are now presented wiift addiSonai opportuniSes wiUi ttie company. SpedficaHy. CiSfSSB was awarded rotes in 
the company's cwsuncsa eguity issaarsca in Febroary. exchangeabie notes issuan^ (related to the EOG share exchange 
agreament and reiatsd EOG sgaity offering ki July), the recent Condor stsudmd bond transacScsi. and fotfrieoming Yosemile 
IransacfiM. Enron befcvea that wft our expanded rofe «s the bank, bond wd eqisty markets, aid spedficaSy as as adwssr a 
Yosemile, should coma the wflSngiess to commit capital resourcss as n ec essa r y. 


June 33, 1S93Rfj»nda! Update ...... 

Enron oper^ as ona ^ ^ la^ mtegr^ nator^ gas and efecfrkaty rS^ii&BSMi.^fJ^ses. si S» 

baBcn h both assets and revenues; It conStstos to gerwato oonsistonf ca^ Ikw growth from ito tey c^er^ing divis«ns, w 

on a amso&Jafed basb can lasw be relM upw to pitodaca EBITDA of neatfy U4 basort per awuiflw Ba 00^ 

morBlhanS2.2biIifoBcfEBnOA{torfngl99a,covertoggrosstotefesle!qMns«of«98tii5«3^ 

to acaete even further as exisfing hvestroants mafura and go cash tow posifiva. ^jecfical^, » of ifte end o . 

company reported 1 0 investments at a cost of foi^ly $5.7 biSon, ehicft a anfcip^ed would b e^ to sryce cash ow 
caiKsa of the next twelve mwais. This excluded cash Bow from Ennjn Sner^ Service CEEST), Enrons re eectredy 
si^jskfiay, which Sis company beScves wi shew positwB cash flow pbr the first 8me)ih <099- . . 

SSP awl Moody's rote £rBcn’s$ertiorunsecufeddet^B8B+/Baa2(aa)ankC66gornskrat^ of 4+). imyartaiS y. jerora^ 

take into cciaideraSon ihe cssnpany’s aggressive ytswth strategy cftmr^ test fewyMra, which ^ to enhatc* marxe 
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aie dereguialed. intemaiicn^, and dean energy markets. Concurrent wth tfiis strategy, fta cwnpany rema&» conrnUed’to 
keep^g ils ste&le, invssteient grade creiffl rattngs via acfive management of the its batence sheet For exampte. (teg lS9g, 
Enron financed approamately 75 transacfions at a prw'pai amount of S75.0 biTfion through 9® pui^ pmrote. (3ebt and eqwty 
mariteis. The company raised a significant amount of this capital through structured tfansacficns that vrere 0) not EPS dfluSve; 
(ii) segregated risk from Enron Coro.: (iu) expanded the campany's lenderrinvester bassc and fw) O'recame mherent baianca 
sheet constraints. Most importanBy, the hi^ of capital investtnents in 1938 reftects fee c^turing of opporturufies svaii^e 

to Enron and an enhancement of its current franchise position. Thus fer durmg 1993. this str^egy has ^ogressei. wfe OBliarfr 
and Saiomon Smith Samey CSSS'} playing important tead rotes via Cc^l^t3j stmcfurwg 3!«J d«wafiw products and atv^tment 
banking expertise. !n Februatyl993. Enron issued 13.3 miffion shares (rf conanoa stock (stock pnist of $6223757^1^) and 
applied fee prxeeds towards fee funding of investment actnifies, SSa was a co-unctefwiter si fee transacSoa Aka during 
1 Q99. the company acquired via an unconsofidaled affiSate an interest in fere* CoGen ^ts in Kew Jersey fix 3.3 miSon 
shares of common stock. Fuffeef.tflAp{St998.£flronisSjed17miBiGOSharBSofcoffliBonsto(dt. These issuances were aS met 
favorably by fee market, as demonstrated by fee company's stock pace, vfeidi has appradated more than 1S3% since fee 
beginning of 1S93. On a broader ba^ Siron’s equity markd ca^tafiaatson has more fean dotiWed "n fee last feres years and 
currentty S30.0 bSfion (stock prtoa of S42/^»am on Septemb® 13, 1599. The company announced a 2-for-1 conwon 
stock split that took effectin mid-Mgust}. 

Out.ified beiow is select consolidated financial data through the last Iwtive months CUM) ended June 30. 199& 
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The above does not tnduds eijuipment teases. profeci deW. defat at JVs. and contract mwietaations (as ihe only Enron 
otttgation here is io deSver gas and power) not givert corsaJeradon in She above csicuiafion. 


inaddiSon, Enron uses a myriad of structured financings, induding: 


I Trsi •'actOii 

Size 

Furocise 

7 ._r ifr i 

Condor 

ll.StKJ 

Nighihawk RefinandngfAsset 
McnetizstioRS 

E<?wty 

Rawhide 

750 

Minority Interest Equity/ Asset 
Moretizsitons 

Cash Fiow/Assel 
Sates/Refinanongs 

Mariin 

550 

Wessex ao^^liori finatics 

Equity 

Firefly 

Total 

415 

53,215 

Efektro scquisiBon finance 

Equi^ 


EOG: 

Enron announced and completed a share sxdiange agreement with Enron CSl and Gas eatty in the third charter of 1999, v^iich 
established EC)G as a company independent of Enroa Under the agreement, Enron ex±anged roughly 80% of its 32 (n®on 
shares of EOG cxnmon sicdc EOG's China ffiJd India opafaSars. te comecSwi with the esrftange, EOG contrawted 5700 
million in casffto one of EOG's India subsidiaties. Concurrent with the sha« exchange. Srswi soWcchangeafate notes, which 
are mandatorily exchangeable info 11.5 million £OG common slock currentty owned.fav EnfOR-'^ Asaresuit upondo^of Sts 
. transaction in tate August. Enron’s ownership of EOG was eliminated enb'reiy. and the EOG board of directors was renamed, with 
all Enron QfScers arid directers resigning areirposi&fls on the EOG bo^d. . . . 

... . AJIhough EO<3 has tong been regarded as one of the lowasl cost SiP companies m Noflft'America, man^ement befeved that 
the capital commitments recfuired of an expioratron and production operafibn had.faficome too substantial for the risk inhefent n 
the business (i.e. the risk of dry hoies s?d commodity prices), Enron man^ementiwouldiratfief feKieptoy this capital ^ong oBier 
business lines in an effort to fadlitafe a rmdstreamAlowns&sam mtegrated ^tergy approach. -The ultirnate sSvesStere of EOG had 
been anta'pated since 4098. - . 



Given that EOG was consolidated on Enron's batatics sheet 9)a2 assets andB^^^.^ia^ debtor 51.2 bilfion were de- 
consolidated; (ii) the incremena cash Bow provided by EOG (roughty $4S0MM fa 1998} is gone; and (Ej inlerea expense at 
Enron wifi be reduce going Sav^ by apootdmateiy $140 rrfflion ^sased ufSM a 7% mteresl rate, and assuming the $700 rrjiion 
ftom ste 'share exchsn^ and $200 mdScn cs^. net of transaSai csssts, fran the exchai^eabie notes are ap^ied fowads 
outstanding debt^ 

Conciasioo; 

in summary, despite ftissSaf tt^fret uacart^ty and catsmoSy price ^toSly (over 8re last two yeas), Esot conSmes to 
dsmonstate an abS^ to gwierate sjSd cash flow and preOctetrle earnings, tf^ie-wWte agnScKilltf ^wasg as aswt baa and 
martet presence. At fte roa a IJ* success is a slabia, yet dvereifted. t^eraSi^ system wftWi aflbidi matageaiem tsa 
ofportuni^ to grow and seek new market share. AniongkitBgrated energy ajntparies, Enron ^»arswe*fcsiSpnedn hw 
aeas regKded as aScsj to ^obal energy: 0 Ste deregulaSxt ^ wholesde arid reiai energy markets in deveiopri conoite 
and^theprtsmaaSosaer?efgyaDdt^iB6asinic6seiflen«t^ecot!ea*B. The caBpasyte also ag^esswe^p o!^ 

markka shoe to other •««** energy markets, itHduding wind aito sola power, aiKl to cernrtiunicaSons, busioess Ifta maif be^ 

wi3 bfossom to near futore. 
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From: 

Sent; 

To: 


Spoke to 
received 
We need 


McDowell, Doug 

Wednesday, November 14, 2001 3:23 PM 
'!ick.caplan@ssmb,com' 


tira despain and greg caudell apparently an investor spoke to someone at citi and 
info on delta. This person at sumitomo is now calling us asking about delta now. 
to shut this down. 
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From? 

Sent: 

To: 

Subject: 


McDoweil, Doug 

Wednesday, November 14, 2001 3:34 PM 
'rick.caplar@ssmb.com’ 

Re: 


Not sure just received a call from some guy at sumitorao trust who indicated that they had 
received this info from citi. Give greg caudeil a call — left you a voicCTiail — and he can 
give you the name and details on the call. 
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ECp00Q096927 
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From: 

Sent: 

To: 


By the way 


McDowell, Doug 

Wednesday, November 14, 2001 3:34 PM 
'rick.capian@ssmb.com' 


— not blajtiing you guys just trying to figure out how to shut it down. 
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“Company” senior, unsecured debt 
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Transacti on Summary - Many Applicatio ns (cont.) 

Transaction considers replacing banks on existing 
structured debt [prepays/minority interest/leverage leases, 
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Cixibank 

Cinbank 

399 Park Avenue 

Global (viarkets 

7rk Floor 

SerM York, ,VT 

Scructured Risk 
.Management 

10043 

Memo to: 

Project Yosemite Working Group 

From; 

.\dam Kulick. Gary Davis 

Date: 

February 4, 1999 


Adam KuUck 

Pice President 
Tel: (212) 291-0742 
Pax: (212) 29I-I261 


CmCORPO 


Subjecr Imnii thoughts on structures 

The purpose of this memo is to outline the structure we discussed at the meeting on 1/19/99. 

Client Objective* 

The goal is to increase the capaatf of top aer banks to take more exposure to the client. Successful strategies 
will effectively defease the top aer banks’ nsk and will take into account the following consideranons: 

Maintain the client’s accounong and raong agency treatment of the i°vt«inTig deals; 

Achieve ability for client to change or prepay the deals covered by the credit protection; 

Close quickiy; 

Diversify investor base; 

Create substandai amount of protection — apprommaceiy |1 billion. 

The ideal solution will take into account the folding; 

Miogaaon of loss recognition: Many of the banks’s assets are below market due to widening credit spreads. 

Sale of these assets would criger mark to market losses for the msdtucons. 

Minimizaaon of complemcy: The client does not wish to have to pyplgm the detads of many of the assets to 
investors or rating agencies. 

Nfaintenance of bank group in eTwong deals: Ideally, nori-der I parddpant banks in the will be unaware 
of the '‘sale" of the posidons of the aer 1 hanks. 

SoluDOQ 


Permanent Subcommittee on Investigations 

EXHIBIT #160 


Cm-SPSI 0036296 
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1 


Citigroup Response to JuiyZ Subpoena 
Senate Permanent Subcommittee on Investigations 


Summary in Lieu of Production of Document 

The following are the names of Citigroup, Inc. clients or 
counterparties that engaged in pre-paid forward transactions with a special 
purpose vehicle and a description of (1 ) the number of transactions; (2) identities 
of any special purpose vehicles used by the client or counterparty; and (3) 
whether or not price risk was hedged with Citigroup; 

Arkla Exploration Company (1 992): 

(1 ) One transaction 

(2) International Commodity Merchants 

(3) Undetermined (documents have not yet been located) 


Amerada Hess Corporation (1993); 

( 1 ) One transaction 

(2) Delta Energy Corporation 

(3) Price risk hedged on the NYMEX, not with Citibank. 


Enron Corporation: (1) Transactions identified below, as follows: 

• December 1993 

(2) Vega Energy Corporation 

(3) Price risk hedged on NYMEX 


• September 1994 

(2) Delta Energy Corporation 

(3) Some price risk hedged with Citibank 


• December 1998 

(2) Delta Energy Corporation 

(3) Price risk not hedged with Citibank 

• June 1999 

(2) No SPV was used; Toronto Dominion was a counterparty 

(3) Citibank was counterparty to hedges with Toronto Dominion 

• November 1999 

(2) No SPV was used; Toronto Dominion and Royal Bank of 
Scotland served as counterparties 

(3) All three bank counterparties engaged in price risk hedges 
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Cftigroup Response to July 2 Subpoena 
Senate Permanent Suhcommittee on Investigations 

• December 1999 

(2) Delta Energy Corporation 

(3) Price risk hedged with Citibank 

• February 2000 

(2) Delta Energy Corporation 

(3) Price risk hedged with Citibank 

• August 2000 

(2) Delta Energy Corporation 

(3) Price nsk hedged with Citibank 


• May 2001 

(2) Delta Ener^ Corporation 

(3) Price risk hedged with Citibank 


• June 2001 

(2) Delta Energy Corporation 

(3) Price risk hedged with Citibank 


With respect to request 1 (c), for which we have interpreted “a 
financing structure similar to Yosemife” to mean a credit linked note with a 
prepaid placed In the trust structure, Citigroup did not execute a financing 
structure similar to Yosemite for any client other than Enron. Citigroup made 
presentations regarding financing structures similar to Yosemite (referred to 
generically as "credit linked notes") to the following companies: 


Williams Cos. 

El Paso 

Mirant 

Dynegy 

AEP 

Reliant 

Equitable Resources 


Kerr-Mrf3ee 

NiSource 

PG&E Corporation 
Devon Energy 
Dominion 
Duke Energy 
Phillips SB 



Jane C.. Sherburne 
Deputy General Counsel 
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Unknovvn 

James F. Reiliy 

Tuesday, April 20, 1S99 3;42 PM 
Re; Enron/Project Roosevelt 

To; Wiiliaa rc:< 


From: 

Sent: 

Subject: 



Accepo the S3i0MM paydown end iirtnediately coirraenca syndication of 
the reciaining S190MM; or 

- Accept Che paydown as a reduction in the underwriting 

position and immediately commence syndication of the remaining 5o5MM 
underwriting position; or 

- Energy increases our hold to accomodate the remaining S190MM as our 
hold position (up from $125MM) . 

Net very constructive from my perspective. Enron recognozes that this 
is a change from their previous statements that the full $500MM would 
be retired by 5/1. They know that we could syndicate under terms of 
our closing agreements. They are asking a "favor". .Again, I would be 
comfortable with their undertaking to repay the remainder by a date 
certain. The $310MM repayrrient is not a small move in the direction of 
early repayment. 

Can you call either at home tonight or in the .AM. I have a conference 
call with SSB at 33CAM - I should be in around 800.AM. 


Sub j ect : 
Author : 
Date: 


Forward Header 

?.e : Enron/ Pro j ect Roosevelt 

Thomas Stott at 01USMYC/o=AFl/c=US/a=MCI/p=CITIC0R? 
‘5/20/1999 9:32 .^>1 


The S190MM is supported by what ....straight Enron risk . Would not like to see 
'tenor past 9/30 due to year end back up. 

Reply Separator 

Subject: Enron/ Pro j ect Roosevelt 

Author; Jair.es F. Reilly at 10USaOU/o=AFl/c=US/a=MCI/p=CITrCOR? 

Date; 4/19/1999 5:.59 PM 


Roosevelt is the S500MM natural gas and crude orl prepaid closed for 
Enron last December. . Citi provides 1001 of this deal, with a hold of 
S125MM and an underwriting of S375MM. Syndicatio.n was scheduled for 
the second quarter if Enron had not repaid the deal, as was their 
stated intention. Enron delivery obligations under the prepaid are 
backstopped by surety bonds from i.nsurance companies approved by 
Global Insurance until 5/30. Hydrocarbon deliveries are scheduled to 
contmence i.n the near future. In recent conversations, Enron indicated 
that Roosevelt would be repaid in its entirety before 5/1. 

Today, Enron requested that we 'consider the following: 

- Before 5/1, Enron will repay appro.xi.matsly $31CMM, regucing the 
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ouc5-andir.a i:o roughly SIBCtMM. 

- The 53lC;-TM repaysen': corresponds to the natural gas portion of 
B.oosevaic - Enron is closing another gas prepaid soca and will 
use the procedds of that to reduce Roosevelt. 

- The remaining Si30MM would stay outstanding without amortization 
until no laCes than November/ December 1999. Wrthin that time frame, 
R.oosevalt would be fully repaid- 

Enron characterizes this as a ''favor" - they do not wish to repay 
Roosevelt without full corresponding refinancing and they were unable, 
with ail else that has been going on, to arrange the crude oil 
ref inancin.g piece in time (the prepaids go into their commodity "book" 
so repaying requires a offsetting deal tc keep the "bock" in balance) . 
The Ncv/Dec time fra.me provides cushion. 

Joe Mackiewicz has spoken with Global Insurance and thinks they will 
extend their approval of the sureties to some later date (atleast 
September) . Even wit.hout their support, I think we should approve the 
changes given the short time frame and the firm promise to fully repay 
before YE99. 



2.txt (495 B) 
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Auchor: Tom BoUnd ac 2QUSKYC/o-A?l/c-USM-«CI/p-C:T:CCR? ' 

Oa:e ‘S/2a/1359 9: 17 AM 

Prior : ov Mor.T.al 

joftr. J. Kennedy ac HUSNYC/o-AFl/c-USya-MCI/p-CITrcCR?. 

James ?. Reilly ac iOUSHOU/o-APl/c-US/a-MCI/p-CITICOR?. 

H-Or.r.Q Rudir.g at 20lSKYC/o-AFl/C»US/i-MCX/p-CITICOR? 

CCi Steve Saillia ac 22£XTNl,/o-a£ 1 /c -ua /a .mci /?»cic i corp , 

William ?ox ac JCL'SJfYC/d-AFl/c-US/a.HCl/p-CXTrCCSR?, 

3avid 5. Gcrca ac 10USHOU/o-An/c*US/a-MCI/p-C:TICORP. i 

Chris Lyons ac iOUSHOU/o-AFI/c-US/a-MCi/p-CITICOR?, 

Sumic Macfiat ac 22£7crNt/Q«afl/c-u3/a»flici/p«CiCiCQrp. 

Trevor Randolph ac llUSHOU/o-af l/c»usya«mci/p-cicicorp, Thomas Scocc at Ol’.'SNyc 
Subject: RS: Re: Enron/Consent to Amandmenc co Roosevelt Transactio 

— Message Concencs 


Providing the subsecfuenc cranaaccion vhich ^iil generate che S37SMM to pay 
down our facility in no way compromises the structure of che original 
transaction J 

... ■ 

Qngir.ai Message ^ 


From-. Reilly. James' F. 

Ser.c: Tuesday, April 27,' 1999 1:09 PM 
To Ruding, H-Onno. Kennedy. John J-; Boland. Tom 

Cc- Fox. William; Scocc, Thomas; Carte. David B.; Saillie, Steve; Lyons, Chris 
Machai, Sumic: Randolph, Trevor 

Su&^ecc: Re : . Enron/Consenc to Amendmer.c to Roosevelt Transaction 


yr 


t" , t . 

>•“ A’ 


Last December, Cici arranged and underwrote che Roosevelt transaction 
for Enron. Roosevelt is a S500MH prepaid forward sale of natural gas 
and crude oil. In return for che upfront amount. Enron delivers che 
commodities over a three year period. The commodity delivery schedule 
is hedged to ensure' chat che price realized on che ulcimace sale of 
che comroodiciea is sufficient to retire the loan. Enron atraaged for 
five insurance companies to guaranty their delivery obligations. Cici 
underwroce che entire deal and agreed with Saron co delay syndication 
until after several other Enron deals Cinciuding our Rawhide 
cransactionJ cleared the banJc marxec • esciHaced by 4/30. Altho a 
syndication approach was agreed, it was understood chat Roosevelt 
would likely never make it co syndicacion as che incenc was to repay 
It with che proceeds of more 'permanent* bank/securicization deals 
{generally the refi-ianciage must also be coswodicy-based co ensure 
chat the Enron risk book resteins balanced) . Roosevelt was securitized 
- all outstandings reside today in CXC. 

Cn May 3, Enron will prepay $37SWK of che Roosevelt transaction, using 
che proceeds of a S300MH natural gas prepaid {longer tenor and 
Lass- restrictive structure chan our deal) done wich another bank 
supplemenced with available general corporate funds. This will 
eliminate our underwriting position by paying us down to our approved 
S12SMM hold amount., Enron has agreed co repay the rBmai-.ni.ng S125MM by 
9/30. In return, they have asked for the following amendments: 

■ amend the syndicacions agreement to read that syndication will commence 
on lo/l if che deal is still outstanding ialtho they have agreed cc 

prepay by 9/30'. che papers cannot stipulate that as it would require 
recategorizing the prepaid as simple debt); 

• deliveries under che remaining deal will begin poat-13/l if -.he deal 
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during cna Juna/Sepcefsfcer screech will be rescheduled. 

Global Insurance has agreed to extend their approval of the insurance 
guarantor ri3>i thru 9/30 Uhs actual insurance ccrapany guaranties run thru 
Che final maturity of the deal) “he neariy-campUted syndication of 
Rawhide, the currsncly-underway rtfinancing of fiignthawk. and these 
developments an Roosevelt nean: 

- Our £nron underwriting overhang will se gone by and-Nay 
■we have an underwriting position on Rawhide of roughly 
,Sl30Mh^ and of SIdSMM on Roosevelt) ; 

- Our ihron Obligor Exception wiU be eliminated by 9/30 
:the current CS is roughly S608MM) . 

- Total "acilicias to Enron will reduce to approximately 
SSOOMld by 3/30C£rom S1-3S cesday] . 

We sea significant benefit in these changes to RoosevaU and therefore 
recommend consent to the atnandme.nts. w« will circulate a CX towerrow 
raquascing your formal consent. Given the timing of the prepayment, we 
will request your signoff by friday, 4/30. Tour consent by CitiMail. again 
given the ti.me frame, would be appreciated, especially if you are 
travelling. 
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Glob^ Loans Short Form Approval MsMORAMniiM 


This dsai is properiy rscorded on Syndlcalof. Vteifiedby_ 


_ (Dsaf Taam lea^ miikils nou^sd}. 


X 

Rsnewal, Repricing or Restructuring 

IS 

LeagueTabie BIgibie 

Yes No 


Amendment (Number ) 

IB 

Agent-only 

Media OisciQsure | j X | 

_L 

Multi-Currency (Y or H) 


Cs-Agent 

C«itset: 


A. Krr STATiSTiCS 
Boirawer: 

GFC;0S: 

Deal Size (SMM); 

FaciEties (SMMJ/Tenof: 

Pfe-approvetJ {YiN): 

•Bate Pre-Appfoved: 


A Spedai Purpose EfiEiy Citibank Commit-nent {$MMJ: 


4450S4 
5525 milon 
S125miBior/3-y83t 
No 


atilaank Hold (SMM): 
UM Amount (SMM): 

B/H Amount (SMM): 
Accom. Amount [SMH): 
Scheduled Launch Date: 


5125 miiSon 
5125 raWcn 
5125 mEEon 
NdAppBcafife 
Not Applicable 
NotApplicabte 


Origination Unit; 


(SM-Hous!«s Scheduled Closing Date: 


Apri 30 , 1SS3 


GRB Industry; 

Integrated Oil & Gas 

Sell Down Oate(s}; 

(If applicable) 

GRB Market: - 

US South 


Account Segment: 

Priority 

Secured (Ym): 

Syndicated (1/N): 

Yes, 

Obligor Exception (Y/N): 
(Exception Amt): 

Agent(s(/AtnounI(SMM); 

aSbank 

Liquidity Sceptian (YJN): 


Not Applicable 

Yes 

No 

No 


Co-Agsnt(s)/Amount{SMM): Not Applicable Pridng Exception (Y/N): 


No Maritet 
No Hurdle 


Team Leader. Jim Rsiiiy 1 Tei; 713-ES4.232S | Back-up Contact Steve Baiilte j ?d:713-^^^S7 

Purpose: 

This memo seeks approval to: (i) delay arnorSzation of Citibank’s $125 million held in the Roosevelt transaction by 5 
rrsfiths. and redise Enron's t^Bgor es^pto by $125 mlfiMi TWs approval is rscessaty to atsomtwrfate a 
modest change to Roosevelt's rsfinandng plan as requested by Enroa 

ROOSEYELTTRANSACTION BACKGROUND ' 

The Roosevelt trans^oR y/as approved in December 1998. As rated previously, tfie $500 nsilSon transac&n s a 
tftrse-year prep^ fews^d naturk gas and crude safe Irawacdon fanded girot^ CXC, a Q^roujyspofisffied 
securitizafion vehide, and faactetopped by a $500 milTton bank commitment ptssuant to an Asset Purchase 
Agreement ('APA"). The mechanics of the Roosevelt toansactlon require Enron to phyifc^ defiver crude ol and 
nakiraf gas to a Special Purpose Entity CDeltaT at specified defivery points to be sold ftif index pxices swapped to 
prodetenran^ Jtod wito trommodSy ttsustefiaraes. Baon Is to sd as Odtoto ag«d to seSrg the 
commodifies, in e»iange DeSa prepays Buon $50SMM. whidi is repaM ever 3 years Stroup proce^ reaSzed 
from the safe of the commodifies, oka in turn has borrowed $500MM ftom CXC. Both commodi^ price risk and 
interest rate risk are eliminated fiiraugh swaps wife highly rated counterparfies. _ 


SMII^KX«l»MtEt.01U>amaC»rEi«aM«XKXVElT«^^ 
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CITIBANfO 


To improve ffi c^it of the traisa^ton, the performance risk assorted’ ^’’‘ie.Bvon natural gas'a^ crude dl 
delivery obligations is 100% backstopped by five-$100 miion dollar surety ..boti!ls/issued by A rated insurance 
companies for the full three year tenor of the transaction. • 

Citibank currently provides the enSre 5500MM- liquidity backstop. The bank commitment is a $500 miTion 364-day 
credit facility, with a two-year term out option, backstopping commercial paper issued by CXC. Salomon Smith 
Barney (‘SSB*) has underwritten S375.0 million of this *APA* commitment, and Citibank’s Giobai Energy & Minihg 
(•GEM*) group holds the remaining $125 mfllion. it was agreed at dosing that if the fadHty was not repaid by Apnl 
30, 1999, syndication of the $375MM vwsuld then commence May 1999. with the goal to reduce SSS's underwriting 
position to zero by June 15, 1999. 

PROPOSED CHAKGES 

in Apnl 1 999. Enron requested Citibank to change certain aspects of the Roosevelt transactiai. Specifically, Enron 
agreed to repay the entire $375 miifion underwritten by SSB on ^tey 3. 1999. This will be accomplished by repaytog 
the entire gas tranche of the facility, which represents $310 million, and repaying $65 mirion of toe $190 manon oil 
tranche. As a result, SSB’s undenvriting role will be eliminated, and toe facifily size will be reduced to Cifibank's 
original approved $125 million hold amount The company has vetbaiiy agreed to repay toe remaining $125 miHion 
-by September 30. 1999. 

In addition, the initial delivery of oil, which was originally scheduled to begin to May 1999, will now begin to October 
1999. Hence the amortization of the fadiity will be deferred by 5 months. The amount of prfndpai which wouid have 
beenrepaidontheS125miIlionoverthat5montoperiodisS16.3milliom ‘ ' 

Citibank's insurance group is extending its approvals of toe five sure^. bond providers from June 30. 1999 to 
September 30, 1999. Unlike the initial deal where the surety bond approvais etpired prior to ded maturity, Enron’s 
agreement to repay the entire obligation by September 30. 1999 for the. amended deal coincides vrith Citibank's new 
surety bond approvals, in effect. Citibank’s exposure in tois transaction is new lirriiterl to five' A^ted insurance 
companies, issuing surety bonds with a face value of $25 million each. The remoyaltof Enron exposure fiem this 
transaction should enable Enron's obligor exception to be reduced by $125 millibn,'or toe size of the amended 
Roosevelt transaction. 


Based on the positive aspects of this transaction including the repayment of $375 million and the promise to repay in 
5 months time, we recommend approval of the amended RooseveK transaction. 
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1 QT'C/r.vO 1 






1 Gnaffl^tHK 

i Research: 

i loan investor Servicss: ! Credit Admm: 1 

Dave Gorts 
713-654-2912 

James F. Reiily 
713-854-2820 
Sieve Baiffie 
713-554-2887 

SumitP. Matiiai 
. 713-554-2888 

Trevor 4. Randolph 
713-654-S11 

Caret Rooney 
713-654-3S9Q 


AHACHMSHTS: 

CA 


« tfSKwsMwWticmisn^ 
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Unknown 


From: James F. Reilly 

Sent: Thursday, April 22. 1999 7:53 AM 

Subject: Enron/Rooseveit Update 


Oistrib'j bion. : 


To: Thomas SccCt 

To; Steve Baiiiis 

To: Trevor Randolph 

To: David B. Gorte 

To: Chris Lyons 

To: Joseph J. Mackiewicz 

To: Jean M. Diaz 

To; William Fox 


We have agreed the following with Enron: 

- On 5/1, Enron will prepay the 5310MM natural gas portion; 

- The $lS0iMM oil portion will remain outstanding; deliveries scheduled 
for May/June/ July/August/September will be rescheduled to some time 
after 10/1 - there will, therefore, be no amortization until after 
9/30; they have agreed to prepay that amount no later than 9/30; 

- The paperwork cannot reflect their agreement to repay the S190MM 
as it would unfavorably alter the accounting; to compensate for 
that, we will amend the syndications letter to read that 
syndication will commence on 10/1; in addition, deliveries will 
begin in October. 

At S190MM, Loan has taken the view that they want the full S310MM 
prepayment to reduce their underwriting positon and that we must 
either i) immediately syndicate the remaining S55MM (the remaining 
underwriting position) or ii) Energy must increase its hold to S190MM 
(from $125MM) . I have spoken with Bill and he is OK with increasing 
our hold if necessary. Enron, understanding our desire to get to our 
hold, is considering paying the deal down to S125MM instead of $190MM. 

Jean/Steve/Dave: I have spoken with Alan Rafte to get Bracewell 
working on the docs. 

Tom: If we increase our hold, I know that we need approvals. If we are 
paid down to our originally approved ?125MM - what approvais/paperwork 
do we need to prepare? (the only change will be the lack of several 
months amortization) . In any event, as Global Insurance has agreed to 
extend their approvals until 9/30 and Enron has committed to prepay by 
S/30, can we treat Roosevelt as if it were fully hedged (no reduction 
in Total Facilities, but a reduction in the Obligor exception). 
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Salomon Smith Barney 


Interoffice Memo 


Date of Meeting: 

Wednesday^ Sqotember 8, 1999 

Committee: 

Investment Grade - New York 

Jessica Palmer 

n\TC-22nd 

Robert Case 

Caro! Healy 

7mC-32rJ 

Robert Ruin.: 

Steve Baumwn 

35(Mth 

: George Saks 

Patrick Ryan 

390-5th 

Myrna Cruz 

Janice Wame 

39(>4th 

Jqlm Sinr.ie 

Geoff Coley 

390-itk 

' Brad Cans, . 

Marvjan Marshi 

3S04th 


Melissa Mothsravay 

390-4th 


James Kelly 

390-8th 



PLEASE DELTyER MESSENGER 

Dick Trask 

Citibard: 5 ^ Floor 

55^6665 

399 Park Avenue 

jolie Eisner 

Citibank 11th Floor 

559-3498 

■ 399 Park Avenue 


DFT TVER BY rNTEROmCE MAIL 
Control Crcmp Attn: John Batesch 28$-20th 

Tom Doyle CitiCarp 

559-520i 9C?9 Third Avenue 

hTTC 10043 


Name of Transaction: Enron - Yosemite 

Enron - Condor 
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Monday, April 16, 2001 

High Yield Commitment Committee 
Anending: Jessica Paimer, Dick Trask 

Chair: Jessica Palmer 

Issue: Enron - SI Billion -Credit Linked Note 

Salomoa Roie; Others: 

Books 

Presenting: Bankers: D. Keller Research: J. Melesitis Capital Markets; R. Kaplan, A. .\ngelini 

issues Discussed: 

- Structure-on face of it is closed loop where note proceeds used to buy AA “Investment” Enron puts 
in unsecured paper only in case of credit event But no proceeds to Enron. 

However, key is that “invesanents” will be a Citi CD. proceeds of which we turn around and "lend” 
to Enran as prepaid oil swap contract. If credit event happens swap and CD unwind and Eiu'on puts 
unsec. note into trust 

• Exposure to PG&E-potentlally SSOO area very complex due to regulatory system in Cal, potentially 
really a windfall for Enron 

• Dhabol (own 65%) will take long dme to sort Don’t cuitestly consolidate due to LOI to sell below 
. 50%. Risk accountants will make them put S1.7 billion debt on balance sheet. 

- Retained Mlibank to dig ck>wn on due diligence. Partfculariy focussed on details of all structured 
deals, tri^^ (iquic^ty. 

- Diversification into ofiier industries fmr their B2B exchange, paper, memis (made small acquisinons) 
steel? 

- Portland General Sale - unlikely to happen 

Defer 

Due dfiigeace re: earnings 

Recent Caiiforaia/Dhabol developments 
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Salomon Smith Barney 


Interoffice Memo 


Date of Meeting: Monday, April 16, 

Committee: Investment Grade - New York 


DEUVHIBYHAND 


Jessica Palmer 


James Kelfy 

390-Sft 

KiysGabotl 

388-24* 

Jaitice Wame 

3904th 

RadianiTBTi^ 

388-24* 

Geoff CoJey 

39(Mth 

Robert Ri^m 

388-39* 

Melissa Mothcrway 

39(Mth 

JohnBinrae 

388-35* 

Marwan Marsh! 

39(M* 

Scott Van Bergji 

388-34* 

c/o Nancy Davis 

Large fading Hoor 

JolieHsner 

388-20A 

Rkhairi Stocky 

3904* 

Robert Case 

388-lSth 

I^&ddc^an 

390-1* 

George Saks 

388^16* 

SteveaEkert 

390-1' 

Marcy Engel 

250W-X0th 



Chris Teano 

250W-10lh 




DELIVER BY INTEROFFICE MATL 
CantrolCann^ c/oJcdtnBotesdi 7WTC— 32r^F!oor 

ItonaPocfcer Qtigroap 

Audit Risk feCkedfeReriew- •- CF 
111 Wall Street/Hoor 7 
New York, NY 10016 


Name of Transaction: Enron Corp. 
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SAUMMaffllHBWIEY 


Investment Banking Commitment Conimittee Memoraninm 


CXIENT; 


Enrca Oap. <“Eoroa”> 

Earoa C^ed^ Linked Notes Trust 2 CLN IT) 

Enron Euro Credk linkrd Notes Trust 
Emtn Starling Credit Linked Notes Trust 


miNSACnON: 


COMMriTEE: 


TRANSACTION TEAM: 


Masnan Hendrida 
Jim Reilly 
Dean Keller 
Damica Mi&iltell 
Amy Richards 
SeimtianAnugo 


(212)816^67 
(713) 694-2912 
(232) 8164)994 
(212)816-0879 
(212) 816-5671 
(212) 816-7309 


(212) 816-8657 
(212)722-6201 
(212) 816-2699 


JohaMelesra 
Dehoiah Grenser 
Brian Schmidt 


Up to 51.0 IdHioiEnioacredkiial^ notes due 

(^prox S700-800 VS tioSar aprivaiem as Emo and 
Sterling, the remainder in USD) 

hivesttnent Grade 


iTxed Bneonse Derfvarives 
Steve Wsgman 
Credit Dqrvarivea 
rjamtan 

ArxEmdaAngelan 
'IlmLeRoax 
Steve hsconlro 
Dong Wanes 


(212)723-6449 


(212)723-6453 

(212)723-6484 

(212)723-6436 

(212)723-6012 

(212)723-6118 


Fixed hsoomc Capital Msikets 

Steve Becton (212)723-6093 

DaaBotoff (212)723-6138 

Jerry Ice (212)723-6103 


Tiaosaorfoa: 

Eaton Cred&LinfcBd Note TrestSeakr Notes Offering (3 separate 
traasac^Qss maxis^ed as sse^ USD, &tFO, and Stedm^ 

Tranaaafoa Sbc 

1^ to aSl htSkmCaod apprscSlOO Bst!HoBof<^tiEc3tes) 

DehtRankmg: 

Seafarlhuecnrul 

Mattrigr 

5to lOyem 

UadBTwrMag Fonsat: 

Rale 144A^^ 5 'A^hcTOt Regzstrarioi Bi^ts 

Managos: 

Saiamsa Smift Barney (Side Booka) 

JtLeadUBS 

Co-Mauagexc 

Qedit LyoonaiK, Inyai Bask of Scotlsiid 

Aaricapa^ Ratntgs: 

Saai / B^f- tMoodsTs / S£F) 

Enron )>bifcet C^ntaUxzatiaa: 

Appnxc. $42 billton 

Roedriiow Lamdc 

April23 

Offering Datg 

April 27 

LatestFiainiciatsiaC^Cacakt: 

December 31« 2000 

Latest Anditm Off Cacalar: 

December 31,200010-2: 

(TraasflfrfoH Overview canSsaed oe^^kmatgj/as^ 
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Use ofPioccwIa: 

To purdiase “Trust imsstmcBas” 

USB Tmst lavcstmcnts my inchide: tmc depcsits drproajjsscsy 
setts ofisroxth Aiaedsa nxmey ceottr basks lattd AA-/Aa3 witk a 
^S3ct tcoais^ of Ai/TU t^Hgatkas ferbotiowai rmeej^ GIC^ 
dcom issszance coo^aaies rsttd Aaa by Moody's aad AAAT by 

S&P (less tfaaa ooe and AAA US Govemneat secioities. 

EURO TzaseXsmbna^ mxfwcbidG Esrt>> tfere>minated tia» 
dqKsitt proinssoiT Kstes cff CP of U5. moDey ceatH- l»Dks 
rased AA-/Aa3wi&asliMtten3iiata^ of Al/Pl.prom^iy notes 

or GICs frcuii iimsaacs conqjames rated Aaa by Mexx^s aod 

AAA ^ess ikaa one year), aad AAA Govennacat 

securiiKa Issoed by an £U Member State. 


SterSBgTfust Xgvessagats ir^ tachtde: poosds sttdiag^ 
denonuDated t^rie d(^>o^ or pronxbsoiy notes or CP aiJJS. 
iiKnHy caittr banks or [E-1 1} coiiDaerdal bxida rated AA-i'Aa3 
■sifliaslsort temt xaiiBS of AiiPl, pRaaissory notts « GICi firan 
iasaia^ ccm^janica rated Ata by Moody's and AAA by S&P 

0es» &aa OK yeffl), snd secarifes {^flbe Kmgdom 

IcDOwnasGihs. 

Issoet's Coiinsd: 

VjastBt&ElfcCTT.I.P. 

UwJerwntOT’ Ccttosd; 

M26ank. Twjad, H^ley & McCloy IXP 

CoxapasQ’ AoStors: 

Artor Andetsoa IIP 
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PsrfisBd Geae r a L qiteed hto m ti^eascat -vi&k Sksa Pacific Ga Kbvtmber 8, 1999 assdlfis- 
whogyo^ged«ubddiary,POTtla33d<3eaeiaI. to Sieaa Pacific fiarSZJ bfiHen m equity aadtfieasstni^tioa of 
3pp n:« i inaiely Sl'.0 laSiott m dd?c Ikccimectkn with &e dcveiopmasa m 

sale pcocess hsa beaa con^ScaBsl fee o regntoaty dewktaigas m bo& Cafiforraa and Nevada. Sicn 
Paci& feBaaded io fissd pot of &c pccd»» afPodsod Geaesai tbaoi^ tbe salte of cestaia gcaraatioa 
assets (i^acb are cazEreatlyosderccaBast to se^ Ssvevcr, l»cat» Slecta o\biu a nufi sern» 
in Caliibcoia, it is efEorted by a oevdy macted Cafifianaa kw lestiicfiii^ the sale of seiaentkHi assets ostil 
200fi. SamMy. Nevada, k teaetm to the ievehpas sfea fiog m C^lifiaak, bss camdeied piackg 
natricriops on the daHi^ ofSieca ta «dl gcaaaitlioa ksett. Ibece s a drop-dead date mder the mssger' 
agregiaeagb ctv. e ja Pegdaik<5eiae«d«kSigia]^>Q£cQf3i^5, g)0l. fea copfi yes ce edl wi&aia^sts 
aik invoton on Mank 23, 200 1, JeS'SUIliii& CH3 (^Bircat a bdfief fiat fte Eoerger had ody a 

5% chance of being oonsumaiated. Then is lu finsaca^ out, bat & sboold ootsd thidOnbaai: is tk: 
asimgef <to an 3ppn»aa^ 52^ tnOkfi m-ejoificattd acqdfi&a So&a^ &dl^ fir Sian and SSB, 
Le. Skfxa'B financial advisor. Boatca^ condkons inciBtfe fbe nHtntwwwc e of isyntmad gcmh neags 
askdstsiuaiatedaladvtsBechnigeexBdklies^BdicitosikHEasBdtot finally, h: should be noted that 
any citosgo in die financing plan tdatizig to the ac^ziaticto wild leqi^ fitrtber fifing vridi the SEC fir 
^^inml,wiu<k could finlher delay kepHM^ l^Coa^E^kansKSeekgfinaaciBgafierQtorves to try 
to aStot fie de-coosofidatkm of this boskest. 

Intcnattoiul Aaae^ Inlsciatuoally, fie Con^niQ' has been pocs&mg aoi c(ntzniies to porsae fi» sale of 

catak assets m latm/toienca and Asia. SSB is gareafiy admotg Joe Saaeai, the at vice d i aina a n of 

Esrni, Ctoxaisag ptivato eqoity'viduch wbM be (BKai to BcqiziR cectstnof-fitese assets. 

India - DabboL Boon ha* a 45% stake m fie Daisbol Povrer Conpa^. The at p toxima i e iy %23 
baiion COTifanied-orycIe fecility, located soofii of Mombai, is being construct^ m two pb aset. The 740- 
sa e ^wag Phase I began casnniaai opisatkaim IStes: 1999. V/sssac U is scitegfekd to esane tst-line fiserfii 
quarter 2061r Phase H of &e epesatsa aclsdes fie e omtt ' a c tion , of a fiqoeSed siisFai pa temin a], 

cqected to be cos^kted fa niid-2002, w&h vvfil be fie wodcT* latgest LHG » & rdatfaeiy new 
technokigy fa aiergy, and «ecsidiog to Enron, fa fie deanegt tod most ec ononn cal fiiel choice. EntcQ,as 
majoriiy onwr of fie Dabitol pitgec^ opetates fie plant sad serves as fiid saan^ec. 

Prices fiy dectadty at Daifiei law mow fiiatt dotfi^ fa fie past tw years dse to risa^ worid fii^ P®** 
aadadeprecsao^Ri^ee. Asai««jll;4eMafaKB«teaStstosE!o5tiia^Boaid^»£S]®)l»sbeeanB^fete 

maif^ ifcj paymeals. defeih* haw caused Eaton to fawde a payment guarantee by India’s fiateal 

go vt K B P ePL Tie NY Tfaeaz^weted that fie pg9cctcottHbeowedas1aBchasa.il baiiondona*sbyn«Kt 
year ifno payments are made. The lodSan Go v emmait stated wgl hmor itt aau m lfiie cits. 

A revigy of de asm caitapipQefixaaestmcariLf^. capital gracageaadtidi manwgan e n fc E»wi’* 

<ash flcswbM been Steadily incseasiBgi'wifit 2000^) ^0,010 milSon , raiag fixat 52,2^ naBiw^ 
1999,tndSl,873miaioafal9i«(tcfflnponBd‘anEinaignj(^rateof275Sl;. The Ctompacy has t hesifi^ 
fiitaifa£brwiittae«cove»se(tf4.1x,iq)fi<!xa3.7i;k 1999eid3.Sxml998. Util compares fitvot^^to 
Esrta’speor^onp of eoesgy nerehante isfa gsawceco (see pg. 15 >^» haw rqoredaa average of ^ 
fizzes Ssads&wfatetestooveaage. Salwi is in fine wifaEaron’sIifiegr^ed Energy poor 
t rotted as avet^fFOegwrag; grip of 3.7 tfaes. WebawaltoperibtaedaaoveaEwfvwwofEar^s 
caqMtal stioctere. Ilsir* oat most ctaiservative ipptoaei, atgosfing Eactet’i obfigafioas t o ™ 
rignificaat offbalancMheet finanefafe we find Enron’s adgosted d^capM ratio to be ^proracnateijr 
62.^ (seeps^ farastfiysts). 
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Sakmna Sin^ Bsnte^ Iiaa bees maods^ £) act as 3sd sole book nonercf SB expected $ I J} 

bOSca: Notes oftenos (dte '‘^^ersigD. Doe te tie acedemed tssmg ^ Coc^sa^ hs ns^sested, dss 
timssc^aa win inchiiB tKre« separate bond desEa. ax fat ezch cstmsxy. This sbaaid not be aa issoe for 
iavestiTrsastbeofiaineswiUbedoitesiiiaxteiteCHis^xtdwtabenuikctedasacbe. Intbeiemaradcroftfas 
dcxamcDt wc will re&r te the coisbteed ^ai&gs 3S the ECLH 1 transaedm. 

Tias transactica. is verry simiiar to tiw Emro Credft linked Notes screened by 46 COTsanitta on 

Augiat 14, 200Q. Tic Tsist Javestasads piadased by tfae Trust as edlateal Sot ifae Notes wfl! be AAA 
govcHBfficnts, AAA inggraace coirpaaies (less tliaa one year) and AA-fAaS Noith America money ccaier 
baiska with a short tens r ramg of AI/Pl. COtete are sfigh ^Satacts a Euro and Steximg Tircst 
bivestsssate as desenbed in dte TraosacticiiOvernev section attbebeskmmg of tois (tocooKot and iistbex 
in fee “Detailed Discossbn of Slrtsctar^ Meshanka” ssetkat}. IMScs the original Yf aesi i te transactiem 
fee Trust win sot hold Enron assets. 

The EQN H Notes are stmoto e d g»^b that pa^'mafei &3a sources of avaihfeto 1o fee Trust are 
e:qKx%d to Ik sit^cioa 10 pay fee stEtoust feat wcold have been paid os fee Notes if fee Notes were senior 
uisccnxed obligafeas ofEatm bsvsig fee same inac^ amesDst 

TluNoteswillrepzesartitebtobbgatiomoffeeTniscsecuredbyfeeassetsoffeeTnist The Trust tnS also 
issoe approxnaateiy ${00 wnlKon of Certi&^a feat wOl rty re seta iateresB is fee assets of fee Trest 

■ subOT^ale in ri^ of paynaat to fee Notes, wife faygtetds cm fee Certificates to be made only afte fee 
payrooxt in foS of asy aotounts then fete attd payfeto snicks’ fee htotes. 

In tbs absence of as fimon Credit Event, Cittbask will pay to fee Tnxst an amossit niffiotal te pay interest 

■ on fee Notaa and yield on the Ccrtificares (Qtfeaak Hsoal Pi^aieiit). l&rice, fee investars bok to Citfeask 
^fee hdoest cenz^xmest of fee toestnymt fetougjBXit fee fi& of fee t ntrwacn iop un l e sa an Ernes. Crefet 
E-wmoccan! Tl«TiBStwiUfJ^toCit3»AfesactealBaere«]>^OTCsmiwcivsdOTil»T2tistlitstsliDCEts 
(Trust Paymerns) atsd wifi use fee isin^pd recebted (m fes Trust ihvestmenB to iq«y fee pni^^ 
offeeNotes aadfeeCenx&atesonfeeMalimtyDtee. If an Bm» Credk Evett occdts, fee Credit Swap 
wfll penat CSibardc to phyakalif scale aB <* 4 pstioB fee Qedit Swap by ddivtsii:^ senior ussecared 
obEg^iema of Esron (Enron D^verafale ObHgaficim) ia exchange fcr a 13 ® pnne^ Bsmsl of fes Tiurt 
Tmn wamp c fa^ TlieCitfeaakFBted P i g iaggt wfflbc wdueed if a ^Ihge to Ptylas occuiTet^ aodccase tf 38 
EisonBsckruptosr has ocemtedL 

Ratioanle for Ote 'baasactfon 

The isanacy pn^tcae of fee trajBacfioa B to peaait Boot to refetaaca ctetiaia boJiowtogs, wife proceeds 

from fee Offing while allowing Enron to im.fnam fee advasiagetiQS accoonfe^ and latiog agency 

tr«»tmrTrt ivf fina ncing*, lie Tmst favcstiaate coattifeoterf to dte trujt stractsOT wfll m part s«ve as 

fee coil^enl fix fee Kotos. 

la adt&kai, Broa it lo^fetg to toke advasn^ fee oppesQB^ avas^l^ to ushtg btedc dcht to fisBQce 

stcDcamsdpRxhKte and fee bend market to food kKges^rabonuwicgi. this offairg E ariai i s 

ewentafly takag bank debt afekfe tm used lamt efficaest^ to fiznd ggg e t a red i i a aa c fe g and cwnaiing 

fe a t Hdri^ aaop^Seddn winch ptovides a a«retfficiefotoctc< fig faMgngioBg- tnnnH tf niitKS . 

YoMsaito 1 & n and ECIN I l^ranttc^ 

was aho sob lead maaaigef of fee S7S> ai3Si» Totoszste I oflBfiftg on Kowaaber 4, 1999 and sob 
boi^ rmnw>8 of fee £208 «»8K«»i Yosnoils B abadm e d firamce hoaid ofBsh^ on Ft^acaty 15. 

2«m 

SSBwtto fee boot-banning badiag iu anager on fee $500 mSBanBXNIbcaid oSering on August 17, 20(K). 
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To aitainabelxsrii/tderstandiisgofEiiron’scapiiaistnatureyvehaveexiimiiteditinthefoSuwingM^i^fs: 


GAAP- Hus i itc h td es as debt only *qsc latfriljtics defined as ^ebt imdcr Geaerafiy Accepted Aceotaumg 
Priucipies. Tbis is Are least conservative scenario, hat aiso a relativeiy staodani analysis. 

EoroQ Analysis. This analysis aiids 100% of Enron’s unconsolidated debt. Also, it ad& the equity 
invested by its partEKis to its U3tal capitalizaiicm. 

SSB Base Case. Hiis case adds certais s^suficast “og^jalaace-sbetaf* firsancing to fee total defat muafecr. 
exciuding coadngent equity secured transactioBS. 

SSB Alternative. This is tlto most conserrative scenario, also iachidmg coatingeat equity secured transactions 
aa debt. All of fee off-balance-sbcct financisg included m both SSB cases is detailed on fee foUcwmg page. 




Bmm 

558 Base 

SSB Altemafenr 

(^m millions) 

GAAP 

Analysia 

Case Analyns 

Anahma 

GAAFItessii 

Qimait Pottiort 

Sl^ 

a3?9 

£1379 

£1379 

Long Tsott Debt 

8^ 

8,^ 

8,^ • 

83S0 

Miooiiy baerest 

2,414 

Z.4H 

2.414 

2,414 

Msaonsy Irteert adfusuacit 



(750) 

<7S0) 

Company ObH^ted rigfeffed 

90* 

904 

904 

904 

Shsidtoides’ £i|u^‘ 

lt4?0 

11,470 

11,470 

11,470 

ENE Anaivsis neme 





UacoiBoBdatedSobskiiaty Dibt 


9jn7 



{5«)%ofPKjectESebt) 

Us>es3iBoBdatcd &ibsidiaiy Pirtrver Eqa^ “ 


84S7 



SSB A&alviisltems 





0£ Balance Sheet Hnauongs 



5380 


hCiwiity iMsiest SedasstBaiiaei as Debt 

AS off bs^amce sheet Snandnpi ^ 




9,430 

Totai-Debf 

S10,2» 

S39346 

£16409 

Si9£^ 

Total Capbalbatten - 

S2S,CI7 

£42391 

£30447 

533^97 

|I>bt/Cao wife Chested Prefarad as fooitv 

409% 

4&4% 

53.4% 

^5%~1 

DtiH/Gtp B<civ»>jgs Cb%a(»l P~.-afened 

42.4% 

47.4% 


S95% 

D<bt/Ca{r wife ^SgzlEd Pte&snd as I>bt 

443% 

433% 

56.4% 

6L0% 

AIEec^)ledaa:<]flbtoamoiiiiatedn<^eetC«bt 

« 


3496 

3496 

iGiStal Debt AUoeabie shaieof IbwaseoL Fioi Debt>/Csis. 


583% 

326% ) 

Adjostnant zi^msexTtt fee Rinvlfeie traiaactiea whkfa is Kdseted 

m tte iMjaiKe sheet fe sninority intensH and in^ 

fe oS balance sheet finandngx. 
”*UiKseawbdawdiofae»diatypaKMfem^«gt 

uii sosa! «quiw ai B 

muaiQiasMoBc 

lated nfendBries ie 

BS EncGn ams&ztctA 


infeoae .wib«iiliiri ea. 

‘*Seed««afeQawsigp*ge^ s gOi B cati'OibarSamsittg^ 

ADoeabfa shame <rf tfaoawolkitoted Project Dufa t l e pi e mils an estinttBs of Btron's share of total ancaanwBdatei aiSEate 
debt Welg7ee Uiuuled tfu»ag5ifoa'sawpigriareofuixe«aoSdaMdaiBatei««ps^0oOl a*v e tfai >B C /tetalaffiti»te 
eqic^ to the toed debt of fee affiistei. 

^<3>Ii;ated I*a . xi i m ed u e ab s J esEqcii^ 
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Significant Financrn^ of Enron 


Trroswtiai Amomt 




ECLNI SS03 

Siwhije , ^ 

YoserSeH TCq 

YoseEfiifel 280 

OaPr^aids ™ 750 

Leases*’’ 

Recmaile&iancn:^ 2S0 

Wsdm 500 

Maigawar 150 

Miscellaneois® 1,000 

Sufafofel ■ $5480 




O^ttcylanill 

Z.i00 


4SO 

}4ssSsi , 

too 

5«jbtotal 

S3^ 

Totel 

$9430 






liiti^ratedEBers^PeerGroap'SdectedllimcialSiatistt^ 12/31/00 

E^atsiicoBipares&vcfial^ “with its integrated p^ J in e peg* grocp c oiapdai cs on roost fi i wnBial V riodnn arieg. 
Eanm is tbe larj^ pees as iseansedliy ssets, jrvEBBes, aadi-sjat^ o^niaiustkEt. Estm is also the 

ieasA kvoaged of its p eas tsiien calcalfttftd I17 to Cap^ and Oi^ to TFO. ^teem’s cash ilow 
covers a also taDOOg the stmosest in the bet its ea mi ags coverages, EBIT J lolsrest of 230x and 
EBOBA. 1 istecest <d[ 3.4Qj: se sl^bt^ vKSisr ftaa toe peer averse of 2SSx and 4.3&E 

respe c ti v ely. Tbe tveakasr cov en^ ratkn can be ctpbtaedl, m pot, by Enron’s relative modest 

use of tocattoan dctot^aacffig. At 12/31/00, only l$%ofE3Rm’sdsbt wastbot-tean. Aitooc^ a gnste; 
use of toot-toon debt can k>vnx iutea es t eqKase end ni^xove covezage mcaaoics, it aito increasea 
reimiocmg and aMercat rate riafc 




s» 

1 —. 

cV 

as^i xamtA^ ffo 
ae ht (W 

S<M/ 

wo 

{MKT NttM*/ 
Cii^‘ N«Cj^ 

zaitaCaipc 


WBUSUbk 

32 , 99 s 

4U34 9a % 

2:»x a4Dx 4aax 

3^x 

-K19 % tlJ-S 






asox 4JOX.410Z 

5Aix 

607% 59.4 H 

Dwnes’tee. 

Btasefclt 

BeSMSBM* 

2I,«06 

16965 l&9% 

aoox 4J0x 2S0x 

721 X 

417 % -410 ?4 

A*trmpt 



3MJ» 

3i,77* SJX 

XXIx 4UEtx JL?5x 

M3x 

SSJl% S3.9% 
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Friday, November 19, 1999 

Investment Grade Commitment Committee « Europe 
ARending; B. C3^,G. Saks, J.K 2 piaa,C.TwjiO, P. Mason 

Chair: Bob Case 

Issue: Enron-Project Yosemite 11 - £175MM Linked Enron Obligations 

(I,EOs) - Final Commitment 

Salomon Role; Others; 

Lead Barclays, RBS 

Piesendns- Keller, D. Grosser (Res.), A. t^geliai, P. Deards, A. KuUck, J. Riley (Citl), P. Charles (CMS), 

S. Becton (CMS) 

Issues Discussed: 

• Closed Yosemile-l 

• This is almost identical transaction except denominated in Sterling and sold to U!C investors. 

• Recent developments: 

'Announced sals of Portland General. 

-Rating agencies rented positively. Did cot iairt fite Yosemite-I deal. 

• Londcm CMS views on markeiabiliiy of Sterling-denoniinated structured obligations: 

•Have started pre marketing with UK investon. 

•Buyer base is thin now-25>30 accounts max. 

-Expect a qtnck re^-by next week. 

-5-6 investors Muld drive iransKtion. Prudential UK could emerge as the lead buyer. 

•We have reflected to Enron the possibility that this is not a ‘'slam dunk”, and might not be 
marketable in the UK at thus time. 

-Will continue premarkettng rest of this week. 

-If prtmarkenng is positive, iKstoh week of Dec. 7 & price arota^ Dec. 14. 

-Minimum deal size is ilOOMM. Less than diat is uneconoimc. 

-This is in effect a best efforts transaction. We do not plan to go long this security in any 
meaningful amount 
-ExperietKC Yoswnite I: 

•Lost a few investois over some smuture issues. 

-Lack of disclosure about underlying assets was the major point 
•Complexity of structure. 

• Discussed Q4AC approval pro«ss 

• -Wri^ document being circulated this afternoon to CMAC to confirm approval for initial asset 
(prepaid oil swap) and future substitutions. 

APPROVED 


Permanent Subcommittee on Investigatioos 

EXHIBIT #169 
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Salomon Smith Barney 


Interoffice Memo 


Date of Meeting; Friday, November 19, 1999 
Committee: Investment Grade - European 



Jessica Palmer 

38S-24th 

Janice Wame 

390481 




Geoff Coley 

3904di 

' 

Robert Case 

388-24th 

Melissa Modterway 

39(Mth 


MymaCruz 

38B-24di 

James Keify 

390-8th 


Brad Cans 

388-34di 

Phil Bennett 

London 


Michael Idem 

388-33rd 

Edward Miller 

London 


R^ber r»ubin 

38&^9th 

TlmHorlick 

Londrni 

- 

John Binnie 

38B-35di 

Jeannette Geibhardt 

London 


Geo^Saks 

388-16th 

Kamran Hashezni 

Ltmdon 


Steve Bowman 

39(Mdi 

Peter Maskr^ 

London 

' 

Patrick Ryan 

390-lst 

SamandiaLoiig 

London 


MarwanMaishi 

390-4* 

Laurie Adams 

Hudson House 


c/o Nancy Davis 

Large Xcading Floor 

Citibank 

^0 Tavistock Sl 




3*^ Floor 

London WC2E 7 PP 


PLEASE DELIVER BY SCFRESS MAO. 




Dick Trask ^59>«665) 

399 Park Aventte 

Jdite Eisner (559^49^ 

399 Park Avenue 


Qtxbank 5 A Floor 

New York, NY 

Citibank llA Floor 

New York, NY 


Zone20 

10022 1 

Zone5 

10022. 


Chris Teano 059-2502 

399 Park Avenue 




Qtibank ll*** Floor 

New York, NY 




Zone 14 

10022 




DElIVHt INTEROFFICE MAIL -NOT BY HAND 
Control Gioup Atin: JohnBenesdi 388>^)* 

Tom Doyle Cit^conp 

212-559-5204 909 Third ATemie 

Audit & Risk Review -CF NYC10043 


Name of Transaction: Yosemite H 


i’tfMtmte-lQ 


CONFIDENTIAL 


cm-SPSl 0005176 



613 


INDEX j 

SECTION I - YOSEMITE 11 TRANSACTION 2 

YOSEMTTE n TRANSACTION 4 
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LIST OF EXHIBITS 13 

A. Yosemhe I Screening Memorandum 

B. Yosemite I Roadshow Slides 

C. - Yosemite I Final OfSsring Memorandum 

D. Yosemite n Draft Oaring Memorandum (mariced to show changes frmn Yosemite I) 

E. List of Yosemite I Investors 

F. Enron **Kitdien Sinl^ Analysis 

G. Enron lO-Q, 9/30/99 

H. Enron 10-K, 12/31/98 

I. Rating Agency Releases on November 8 
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SALOMCNSMITHBARNEY 

A m«fn&*r d otMpwpT 

Investment Banking Commitment Committee Memorandum 


CLIENT: 


Enron Corp. (^nron") 
Projea Yosemite n 


TRANSACTION: 


£175 million Senior Notes 


COMMITTEE: 


Investment Grade 


TRANSACTION TEAM; 



Investment Bankine 


Fixed Income Derivatives 


Maureen Hendricks 

(212) 81W967 

Lynn Femtech 

(415) 627-6165 

Dean Keller 

(212)816-0994 


(212)723-6445 

Amanda Angelini 

(212) 81643997 

PaulDeards 

(212) 723-6335 

KimChampIm 

(212) 816-0877 

AdamKuIiclc 

(212)723-6449 

Structumd Finance 


Rick C^lan 

(212) 723-6453 

Janice Wame 

(212)723-6152 

Fixed hicome Canital Maricets 

Brooke ®chooIey 

(212)723-6222 

Anne Clarice Wolff 

(212)723-6089 

Roland DaCosta 

(212)723-6227 

Steven Becton 

(212) 723-6093 

James Mitchell 

(212)723-6235 

Storm Nickerson 

(212) 723-6097 

Fixed Income Research 


London 


John Meleshu 

(212) 816-8657 

Peter Charles 

44-171-721-3625. 

Debbie Grosser 

(212)723-6201 

Ptppa Mason 

44-171-721-3610 



Ktyles McBride 

44-171-721-4323 



Daisuke Takdcawa 

44-171-721-6469 


iKANsxt 1 ION ()\ r.R\ h;h - m ill 

Transacdoo: 

Linked Enron Obligations (LEOs) Senior Notes Offering 

Transaction Size: 

£196 million (£175 mUtion ofNotes, £21 million of Certificates) 

Debt Ranking; 

Senior Unsecured 

Maturity:- 

20 years (shorter tranche poss^le) 

Underwritmg Format: 

Reg S / Registered on Luxembourg Exchange possible Rule 

144A) 

Managers: 

Salomon Smith Barney (Lead, Books) 

Possible C(HManagei(s) 

Anticipated Ratings; 

Mooc^s: Baa2 

Standi dt Poor’s: BBB-t- 

Enron Market Ct^italizadon: 

S30.146billion 

Mail Preliminary Offering Circular 

Wednesd^, November 24, 1999 

Roadshow Launch: 

November 22-23, 1999 

Offering Date: 

Wedk of November 28, 1999 

Latest Financials in Oft Circular 

September 30, 1999 10-Q (unaudited) 

Latest Audit in Off. Circular 

December 31, 1998 10-K 

Use of Proceeds: 

• To parcb^ “Enron Investments’* (Enron structured debt 
su^MXted in tiliole or in par^ direct or indirectiy by Enron) 
to Bee up bank edacity 

• To purchase ’’AAA Investments’* (debt securities rated Aaa/P- 
1 by Moocfy’s and AAA/A- I-f by S&P and direet re^stered 
(^ligations of die USA) and ‘lEI^le hivestments” 

Issuer’s Counsel; 

Vinson & Elkins LXJP. 

Underwiiten* Counsel: 

Nfilbank, Tweed, Ibufley A McOoy LLP 

Company Auditors: 

Artiiur Anderson LLP 
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ENRO^ CORP - CAPITAL STRUCTURE DISCUSSION 


The following is a discussion of four differeni analyses of the "Company’s capital structure. 

1. GAAP Debt/Capitalization 

2. Enron's Analysis for Rating Agencies . ’ 

3. Citibank/SSB Analysis including certain oS'-balance sheet obligatints 

4. Moody’s analysis with certain “allocated” debt 


Enron, Citibank/S^B and Moody’s have each ^preached this analy^ in different ways. In particular, 
Enron has responded to Moody’s concerns about off balance sheet financing with an analysis of the effect 
of including cniain unconsolidated Enancings and related equity on the capital stnieture. This Enroiw 
provided analysis is attached as Appendix R In part, as a result of this openness, Moody’s recently changed 
its outlook on Enron from “st^le” to “positive” (Baa2). 

The following analysis attenqsts to summarize these rqtproaches under a common set of capital structure 
assumptions. Consequently. The results differ slightly from the exact numbers arrived at by Enron. 
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ENRON’S ANALYSIS OF OFF-BALANCE SHEET UABILITIES FORRATING AGENCIES 

The Enron analysis takes into consideration the inclusion onto the balance sheet of approximately $7,415 
million of non-recourse indebtedness/guarantees incurred at unconsolidated subsidiaries. This represents 
100% of the project debt associated with those projects even though Enron owns 50% or less of the 
equity interests in these projects. Accordingly, for the purposes of this' analysis, Enron also includes in 
capit^ization the book equity of its partners in these projects ($4,275 million). 


CTTIBANK/SSB ANALYSIS INCLUDING.; CERTAIN OFF BALANCE SHEET 
OBLIGATIONS 

With the addition of certain transactions entered into by Enron which create non-debt obligations for 
GAAP reporting purposes, the debt/cap ration increases. The Qrpes of transactions include the 
following; 

• Off Balance Sheet Financing-. Consi^ of approximately $1.95 billion prep aid oQ and gas, leases, 
and receivables securitizations. The Conq»any has an estimated Sl.O biUon of prepaids, which are 
used to monetize profits embedded in the company’s trading book. Enron also has approximately 
$700 million of operating (synthetic) leases. The Company also has avail^le a receivables 
securitization program of up to $250 million, which is largely unutilized. Enron also is involved in 
a number of transactions via supply and offtake agreements. 

• Guarantees of UnconsoUdated Subsidiarier, Enron provides guarantees totaling $755 million to 
support trading, trade and certain debt of unconsolidated Ktbsidiaiies. Of these guarantees 43% 
a ■; bacimd with crude oil as collateral; 37% are related to power projects, half of which involve 
flexible tariff structures. 

• Structured Financings: Enron actively employs structured finance trsisactions. These include 
$2.95 billion that are classified as either, nunority interest ($1.2 billion), common equity ($1.0 
billion), or Linked Enron Obligations ($750 million). These transactions should not be regarded 
as debt, since Enron’s contracoial obligation Is limited to eidrer equity $1,415 billion) or the 
liquid^on of a stipulated pool of non-core assets ($750 milUtm). 


Examples of Structured Financings 
<1d Melons ef 5) 


Condor 

Rawhide 

Madia 

Fiiefly 

Suooa Bridge 
Total 


S 1,500 
750 
550. 
450 
230 
TijSS 
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MOODY’S ANALYSIS 

According to Moody’s, in December 1998 Enron had "significant off-balance sheet liabilities" including 
$1.3 billion of guarantees, SI .4 billion in transportation agreements and approximately $4.4 billion in 
investments in unconsolidated subsidiaries at the end of 1998 which "add significant leverage to the 
balance sheet". Moody’s adds that "most of Enron’s 54.4 billion investments in unconsolidated 
subsidiaries is already ^lly leveraged. While the debt is non-recourse to Enron, cash flows of the 
unconsolidated subsidiaries are subject to the prior debt claim. Some of dtese assets are strategic to 
certain Enron sheet assets, making it unlikely that Enron would not support the dent in a stressed 
situation. 


COMPARABLE COMPANIES 

GAAPDeWCap Ratfag 

78.0 % Bal/BB 

William Compaoies 66.0 Baa2/8BB- 

BPasoEnergy 60.0 E3a2/8BB 

Coasul Coip 23.0 Baa2/BBB 


KKVIEU OF FlNANCl \1. AM) S TOCK A!ARKt^:Tl»KRF()R^^.^^CE 


DAILY DATA: JAWD1/1999 THROUGH NOV/16n999 



GnranCev. 

8S8 MKC ^tES. WMB, CGP. EPG) 
PMadiWiliUBtytwm 
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Mopday, October 25» 1999 

Investment Grade Commitaieot Committee - New York 

Attending: B. Case, G. Saks, R- Rubin, R. Trask, J. Palmer. B. Cans, J. Wamc. M. Marshi, T. Boland, E. 

Wagner, L. Feintech 
Chair: Jessica Palmer 

Issue: Enron Project Yosemite - S725MM Linked Enron Obligations 

(LEOs) 

Salomon Role; Others; 

Lead 

Presenting: . M. Hendricks, D- Keller, Derivatives: A. Kulick, Res.: D. Grosser, CMS: J. Purcell 

Issues Discussed: 

• Ratings Baa2 }estiinated 

BBB-*-! 

• Condor was too large for comfortable absoiption. 

• This l44{a)-no reg rights. 

• S725MM LEOs. 

• $75MM in equity 1“ loss on AAA risk. Enron taking 50% Citibank taking “synthetically”-wil| borrow 
balance sheet &om Hypobank with total return sw^. Amstal renewaL can replace Hypo-regularly borrow 
balance sheet 

• Initial assets will be $800 pre paid oil derivative plus an Enron Adjustable Rate Notes to cover negative carry. 

• Noteholders will have securities designed to look like Enron sr. secured obligation. 

• If Snren fails to pay/bankrupt, Citt can senie by dedvering obligations. 

• Ifat end recovery of sr. unsecured is SOd and trust settles at ‘iOp, Ciri will be obligated to m^c up the lOi. 

• If excess cash in trust after all settles then goes to Citi. 

• If peimitted investment (AAA securities) payment event ceriificate toldws take the loss (after "equity"). 

• Will price cheap to public Eaton sr. tmsecured. 

• . CMAC issues-resolved. Final resolution is in memo being circulated to Bushneil, Engel and other CMAC 

members. 

• Wagner OK, Boland OK. 

• Ratit^ agettoies-off balance sheet debt/assets leveta^. 

APPROVED 


42 

Permanent Subcommittee on Investigations! ClTl-SPSI 000304T 

EXHIBIT #170 I 
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Salomon Smith Barniy 


Interoffice Memo 


Date of Meeting; 

Monday, October 25, 1993 


Committee: 

Investment Crade - New York 


OEUVER BY HAND 





Robert Case 

33844^1 

Cara! Has^ 

7WTC-32nd 

Robert Rubin 

338-39fli 

Sieve Sowman 

39{Mth 

GecH^Saks 

3^16th 

P^rycRyan 

390-ISt 

Cmz 

3Sa-34{h 

Janice Wame 

390-4th 

John Binnie 

3e8-35th 

Geoff Coiey 

390-4ft 

Brad Gene 

38S44th 

Marwan Mar^i 

390-4{h 



MeKssa ^fo&Iel^May 

390-4th 

BeanorWagn^ 

390-ath 

James Keiiy 

390-8th 



DEUVER BY MESSENGER 



Dick Trask (559-6SSS) 

399 Park Avenue 

Jolia Eisner (553» 

399 Park Avenue 

Cfflbank 5iai Roor 

New York, NY 

3498) 

New York, NY 

Zone 20 

10022 

Citibank lift Floor 

10022 



Z<HieS’ 


Chris Teano (55^2502 

399 Pailc Avenue 



Citibank 11* Fteor 

NewYorit, NY 



Zone 14 

10022 



DELIVER BY INTEROFFICE HAIL 



Contra (^oup Attn: John S^-hSOth 



Sen^ch 




TomDoyfe 

CSCorp 



559-5204 

9(^Thtrti Avenue 


‘ 

NYC 10043 


Name of TmnsacUon: Enron Corp - "Project Yosemite” 


TIERS-Crsdit Linked Securities Trust 


17ESSI 
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ENRON CORP 
CREDIT PROHLE 


- p 510'^ 


Executive Summafy 

> Enron is one of Sie ia^st integrat^J natural gas and ^ectncfty companies in the worid. wift over $23 diUlcin 
a&etsand$31&iiliontn revenue for 1983. Enron is rated B3B+/8aa2 by S4P and 'niecoiwiybad 
marttet c^tasza^cn of $27 bBffor? at October 21, im 

> Enron has oonsistenliy grown earings and cash flow. The pipeline/eteclrlc ufflity businsKss are "ha^d assets" 
that poYide a sable earning tese, wW'e the fraSng business and rnerchant Ktivies invesenKifs have beccms 

int^asingly important. These are ifco ^town to be agnificant cash generators. Near term growth 

wiS com Nwmmrdi^t ac&nttes. sal^ wat^rAmrix), WecashmunisaSons. retoil. 

> An anat^is of book debt, including minority interest, off baknce sheet obligations, and guarantees as debt, ^ows 

that &iron maifttalns an aocsp tstote aedS und» tfsa most conservative assum^on. 

CoBsolldated famirMS An^vsis 

> TrKid of arong growth of revenue emd cash low. Pec^growffilsdrtven.by{i)eiecWci^sa!es,afld( 2 )‘tDthsf" 
revenues, which includes price risk managerTBUt activiies and merchant activities (see 'Wholesale'' below). 




MBH 

$11.15? ! 

1995 ' j 

^ £3ecir*^ 

i$m 1 S.W1 1 

m ; 

179 

Tran®ortalion NA 

627 ) 652 

707 

892 

Ottier NA 

3.416 1 1.309 

445 ■■ 

m 

Totai Revenues 36,325 

31,260 20573 

13589 

9.189 

EBITDA 2,337 

2243 1 1.327 

t.142. 

851 

i Hetinams ^88 

$703 1 

$584 

$520 



Q2,'99-LTM 1898 1997 

1395 

1995 ■ 

Traf!S)Ortafen 

812 

815 

5^ 

fllESSBl 

361 

Edwatton $ Prod. 

434 

448 

463 

456 ■ 

456 

Retal Energy Services 

(fi) 

(88) 

(100) 




(87) 

(1) 

(103) 

(142) 

(339) 


1549 

1,075 

m 

425 

423 


t3» 

2249 

. 1,327 

1.142 

351 


> fraiT^/laftorF ^ Oi^fribottoA: Regulated indushies. Con^rlsed of interstate natural gas pipelines and eiechic 

uffity opaa&tos (Pwttond Gertotal aa^iifsd M^m). regulated, and p? odtm very st^ ^ings 

andcashflQw. ^roami9seSP<»dandG8n»altoSsefuhtfft,rsi;Nc3ngttro'%i^'’earr^frQma!is^gm^l 

> P^SiergySsrvtossSateof psandeleciric^(£re^toetommerdafandmclii^riid0Tdusefs,^ 

outseuroing d ac^i^es. In 1997 and seen as a growtt vshide, btd has been a modest 

cash drain to date. 

> Sg^3raf>iKtilf^oclK2f^.}-^e^caflya^i^Qtsipic^(^flow.with^ofEOGinAugusb99,Enn^ 

hsnte <s^ 9^ tasSrms. This h^ reck^ Sutoifs esq^^iro to gas^ p^e vol^ly, sid has toc^ased 


Cotpcrate andOG’ier; includes growtoi businesses w^er, t^mmunications. rertewt^e energy businesses 
New businesses ara sp(M Hito »yn rare sepant as toay ats^ mass. 

Vi^olles^ ar^ Servile^ MaMg eitei^ cornmodttes in 

e{eC^).pncteri^mai»gem^and&r»t^S6ivk^to«dtote^<£8iits. Cev^qom^t,acqui5ion,aid 

operation of pow«^^ar^ gas ^efln% and enw^ assets, tor which tong owner^p is mt seen ^ 

^egto. Enron’s ^xgest se^e^ and the historic driver of growth. Recent growth has come from |i) electricity 
whfdi ^ drfv^ by ^cbic% Sid 8)6 ac^ o^tedby toe purdtase of ftordtotd 

i^a{.aK!(2)flfe8^mai^emerif atoroart^ac&iSas. 
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Enron Corp Credit Profile 
Page 2 of 3 


Price fi^ tnanaoement: 

Q Primarily activities assorted tratSag. Ennsi has demonstraed an ability to grow this business, and 
consistentiy generate significant cash. 

Q Employs mark-to-martet (“MTKT) accounting, by which unre^ized gains imbedded in the trading book (net of 
all costs) are taken into income. MTM accounting is now industry standard. 

□ !n rscKit rating ^endes have focus&ed m 'tnana^ng to c^" me proas eatied tmder MTM 
accounting; that is ensuring earnings were a retlet^n ot cash ra^ed. They have aiso focused on the 
tenor mismatch within ttie trading book between short term trading liabilities, and longer term trading assets. 
Enron has addressed these concerns by entering into contract monetizations, prepaids, and tiansaclions tike 
■Yoseniile" v^iich has helped to create a mors tanely match betwe®? ca^ racaved and awnings 

f ecogrezed. These frasactions have also leigthened fee tenor of the ^ing HabiTies to create a bed® 
mat(^ vvith trading assets. 

Merchant activities: 

□ The tmsiness of ^oviding capitot. primarily to ene^ r^ted tw^esses, Peking debt or er^ty fwatcing. 
Also includes certain siffl'gy ass^ Those investm^s atd ass^ which ^e deemed not strategic but 
rather are available for sate, are idassified as Tnerchanf. 

a Beginning in 1998, merchant investments^ssets have been mariced-lo-markel, witit cotJsequent gains/losses 
brought into income. In 1998, Enron sold merchant assets for gross ixoceecte of S1.422 milfion. reafiang a 
gan ^8 miirtffls. Yetr ato femmes of merrS^t ass^ vas S:.G45 maiton. Afto fsaowig in toe 
purchase of merdiant ss&&s, toe busmess w^ stilt a ca^ generator in 1938, giving some comfort 

that these activities produce “rear cash flow. 


a During the Rawhide transaction, we evaluated in detail Enron's tnetoodology in valuing its merchant assets. 
We conctoded (as do Enron’s atMtitars Arthur And^n) that the company's n^odotogy is ^dsrt 



1998 



HHBHHESflHHBH 

339 

Addition to merchant portfoto 

(72t) 

(309) 


$713 

1 


Capital Structure 

> Growto has driven debt levels higher over the two years, but leverage has remained st^ie because of equity 


issuances and earnings. Coverages have rfoclined somewhat but are s^ acceptable for a 88B* /8aa2 oimpany 



$3.i ■ 


S3.941 


9.191 

6.765 

4.478 


47.6% 

51.7% 

48.8% 

Total Detrt^BfTOA i 4.3x - 

3.7x 

5.1s 

3.1x 

1 1 MiMi m 

32x 

3.4s 

4.4s 


> 


Enron has entored into certain transactions, which create noHlebt obti^rtions (or GAAP repotting pun^oses. If 
a coseiva^e sto ^ng ^ trf toesa ^^tkms on bai^ice she^ toe OR Btron’s 

ratiosfoneg^6.btrist!^rKu^lnacQrt^sjtyw^atacc^t^)ecr9dSpn3fe. Theseot^kons^ 

□ OiTSa^ce Sheet financing: Consists of $1.95 bilBon prep^ oti and gas. leas^ and rei^ivables 
seoiritisitions. We estintote the company has about $1 .0 biirion of prepaids. which are used to monetize 
proiserrtoedded in toe company’s badng bock (see PPM ^e). We atooestimSte Enron h« 

mlon df i^jeratirrg leas^ The conpany also has avaM^ a rec^v^jfos 

securitizaSoft program of up to S25G whi^ is targ^ unused. Enron ^so is involved to a nunfo^ of 

transactions ria supply and offtake agreements. 

a Guarantees of UnconsoSdated Sutak&ri^ &iron provides guarantees totaling $755 miltion to supp^ 
^{£tg, tri^ d^ of tmctmsoSdafod sti^^es. Of titose guarantees 43% are betoked 

crude o3 as cotiater^; 37% are r^atod to pow^ prtp^, h^ cS 1 nvotve tiexMe tariff stntrtom 

a Sfruefored Financings: Enron actively en^ys stojctured finance transactions. These indixle $2.2 biiiiim 
that are ctassitied as ettoer, minority interest ($li bidion) or common equity ($1.0 blon). We believe that 
these trvrsactiorto should not be redded d^t, since Biron’s contractual obOgatfon is limited to either 
^1.415 t^on) or toeK^toation ota s^H^ted pcrol of nofKtofs $750 Rii»), 
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Enron CoTJCrsdIt Profile 
Page 3 of 3 


We have ac^usted reported financials off-PaJance sh^t obS^tions smd guarartees as and 

reciassified $1.2 teliion of minority interest and $1.0 Mfen of cammon etjjity as d^t. Under dtese highly 
consewahve adjustments. Enron maintains an accepiaPie credit profile. 


fSMIVfJ 

02/95- LTM 

Off Balance 
Sheet 

Guarantees 

Stfuclufsd 

Finance 

pR3-Fonm 


$5,980 

+ $US0 

+ $755 

+$2,165 


Min Int. (Ml) 

2.475 



•1.165 

1,310 

BkEauitv (BB 

9206 



•1.000 


Int^e^ 

$36 

+156 

+80 

+173 

■ss 


WKBmMm 

+156 




FFO 

-1,853 




1.853 







TDfflkCao 

48% 




61% 

TO/ESTDA 

4.3x 




6.0x 

HBlTDAflnL 

3.7x 




2.4X 

(FFO+intVlirt. 

3.9x 




2.8x 
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1 INDEX 1 

SECTION I - YOSEMTIE TRANSACnON 

... ?. 
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PRELIMINARY TRAN^CTION J«>TE CREDIT CONSIDERATIONS 






CrOBANK CREDIT AND OTHER EXPOSURE UNDER YOSEMITE AND RELATED 


SECTION n- ENRON CORE. 
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ThefifBmving a on au^sis t^&tron's et^iisltaaiiiM giviag effect tc CMP debt, a renew by Moody's efBtron’s 
debt prcfpU and additional deiaib of Enron off-balance sheet financings that SSB has biowUedge of. 


SCENARIOS GAAP l^ftT/CAP RATIO 


1. GAAP Debt/O^itaiizatioa 49% 

2. GAAP Debt with the adtUiion of ‘Goody’s" allocated debt Sd% 

3. GAAP {dus ‘Goody's" debt plus SSB koo^ **flo3ncing5" 65% 


1. tUAF l^riTCAPnAUZAnON AMALYSS 
Okl«fiIUoaof$> 


Ounait PoRioa of Loan Tens Debt 

$ 

1.457 

LtegTemiDete 


8R7a. 

Oterd) 


tS28 

Total Dtec 

S 

12056 

}4tediy bueRsts 


Z47S 

CtmpeeQObS^edyte&md 


1.001 

JtatCT Votia; Prefeaed 


1.000 

Sliiieboldea Bqaiy 


8R06 

Tool CapiaKzatiaa 

t 

2473R 


Uader GAAP accountii^ Etatm's total debtAot^ capitahzation ratio is 49%. 

2. GAAP D E BT W IT H lUE APDITOW OF 1MO<»Yy ALLOCATED DEBT 

Ace«te^ te MoodyX a D e water 199S Sane ter "sigBifietai off-telaAse steer lialiUiiies* iaeiiida^ St. 3 ^Hisn of parintwr 
Si^ bStioci ia aa&^Mtoiiceacmnens *ad ^^mnanately S4.4 bSttoa is tayesnaeats ia unwns^daad stbsiaariesi 
at te end of 199S wladi *add tipuBcmt fevence a te telsnee ted*. 


(lnMlUieai<^$) 

byesssetetiaaacwK^teedsstekSaOcs $4,400 

0£F-l>^aaee steel gteaiwee 1.300 

TranspetuiioB eonniliDeeB 1.400 

Total S 5.700 


The addition of these HaHMes suggests a sli^y bl^r debt/cap ratio: 56%. 
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X GAAP&aTI>tES”MCyn}y^‘*DEST?LlSS5ESNO^nNANCB«GS 
Witt ^ «^tioa CBiu^ £a»n^ ic^KSlSed ^ SaioaoR StaiUi Bucey Use Ke *oS''btiaBei: 

tiw ditti/cap ntio baeaMS aecarfii^. 


CteM 5 IEowof» 


Caedof 


StXQ 


QSPivpucb 


m 


tmfcf 


IJSOB 


foceivaUe &iucxc^ 


2SO 


iMUis 


130 


MKlb 


S50 


idiBffiexai 


300 


T^xHy 


450 




SJS0 




■ tsm^ 


The deht/ci^ tado sagged hy the addidon of Aese Saaacmgs is 65%. 


► Stock take^ts for eertabtSiuman^ (Marlin, Candor) 

>■ OaieiQdoyUe<»<^tii^beEwe«stMe>o^seQa^^anddK!^ma£fottoRtiBSQbie 

amfjkMASLzixm'Jisms 

GAAPDebtK^ 



A£S 

7*.0% 


BaVBB 

Vt^Saas^Bptoies 

6S.0 


aa>2/BSB- 

SPasoEoos' 

«3.0 


&U2SBB 

CsasaUCocp 

S.O 




UECENiT DE%El.OPMEMS 


Octtiber 14. 1999 

EsroB 3iaot83ced it «iteRd a 10-yur alUtmce v^ued st $1.5 bOMoa to provide 
ei«^>maoafemeid services to Simon Property <^019, the Ingest OJS. call 
dsvelspn. 

Odober6.l999 

aaiKmoed &st it wil aW^ free oains ^driclty |si«5 for tegocea! 
t^des is Germany fiiroo^ Eoros Enetgie GmbH, the Gennan uidl of Eieon 

October 4, 1999 

Btrms WBB a fiw-}«ar contract to seU Batuial gas to Cbfcag>based 
^Margy C«p.’s two udlities. 

S^iriber27.1599 

Amis Corp. ansotaiKd mday that it has tmtered an ^ernnem to ^dre 

T,ipy Basi^ OmbH, a process en^neoing cooqsany ;^»ectidizmg m die «^er 
setor. Azittlx win pay US$30 mUlion for Usp Btun^ G^H md Its 
subsidiaries, which have oMces m Germany, Braal std the United Kingdom. 

Somber 22. 1999 

Enron aanonneed a more than $1 billion t£Q>year otasource agreement for total 
energy maaa^menr sef>ic%s at 20 of Owen Cormag’s major mattufai^afi&g 
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- 4.VVV 

favestment Grade Cotnmitment Committee - New York 

Attending: Robert Case, Brad Cans. J. Binnie, Janice Wame, Steve Eckert, Marwaa Marsbi, James Kelly, 

Chris Teaao, P. Aheame 

Chair: Bc^ Case 

Issue: Enron Corp. - Final Commitment - SSOOMM-Credlt Linked 

Notes 

SSB Ralat Others: 

Jl Lead/Books LEH (Jt Lead); DBAS 

Presenting: Bankers: M. Hendricks: Capital Markets: A. Angelini, R. Caplan, T. LeRoux 

fcsiKS Disenssed: 

• 3D time to market with die “Yosenute*’ saucttire. 

• Discussed changes in structure 

- Citibank is intermedmtir^ &e structure now,so the assets in tfie trust are A-l/P-t short-term 
paper or Otihank deposits. 

• Negative Is Qiat it balloons Ci^ank's GAAP assets by $500MM. 

• Cleaner structure for investors. No sense of a lilind pool**, as we now have short-term paper in the tnist 

• Pricing expected to be 7S-80bps over Enron unsecumd. 

• Use ofpfoceeds: oil prepaid sw^. 

- We hedge die oil risk back to Enron. 

• Allows Enron to net-down its swap obligations. 

• Discussed Enron business and endit profile. 

- Expanding business model to new areas which can be "coaunoditized”. 

Credit up^ded by Moody's to Baal. 

• Enron Online is die company's online order book for electricity and natural gas. Have taken 
nearly 50% market share now ^.taking the lead here. 

- Off Isdan^.sbe^ debt about S6bn -> would increase proforma debt/capitol to 5S% from 

• D«ire of Enron to divest latin American assets. 

- Company is exploring sale dirough MS. 

DuKmssed likely credit imj^ct Equity writeoS,^ if any, Ulrely immaterial 

• Discus^ current dis^xsufep^h^e Notatapomtofdisdosaieyet Weneedto 
condnuously monitor. 

• Metesius is over die wall on due dilig^mce. 

{APPROVED! 

Follow up; Huai due diligence, especially on any divestiture plans. 
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Salomon Smith Barney 


Interoffice Memo 


Date of Meeting: Friday, August i% 

Committee: Investment Grade • New York (Special Meeting) 


DELIVER BV HAND 




Jessica Palmer 

388-24** 

Robert Rubin 

388-39* 

Robert Case 

388-24* 

James Kelly 

39(Mth 

J^fymaCriEZ 

'388'24* . 

PatrkrkRyan 

390-lst 

K^Gaboff 

388-24* 

Janice Wame 

39a4&' 

Brad Cans 

388-34* 

Geoff Coley 

390-4th 

John Binnie 

388-35* 

Melissa Modierway 

39CMth 

Grange Saks 

388-34* 

MarwanMar^ 

39{M* 



c/o Nancy 

taxse Trading Fleer 

Scott Van Ber^ 

388-34* 



DELIVER BY MESSENGER 



Wck Trask <SS9-«^ 

2 ^ Park Avenue 

rolleSsner<^34^ 

^^IsAvffllue 

Citibank ll&FkJor 

New York, NY 

Qtibankllth Floor 

New York, NY 

Zone 17 

10022 

Zone 17 

10022 

Chris TeaxK> 

250 West Street 



ClH^nk 

10*F!cor 




New Yoric. NY 10013 




Control Group c/o John Benesdi rWTC-SZ^Floor 


Tom Doyle (559>5204) 


CittgEoup 

AuditR!sk&GreditRsv^!W'CF ' 
855 AvoBie 
NYC 10043 


Name of Tiansaction: 


Enron Credit linked Note Trust 


ComCntr 
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SADJMmSNfflHBARNEY 

Atmnter<iatf9wff 

Investment Banking Commitment Committee Memorandum 

CLFKNT: Knm m Coip- ^Earoa”) 

Earim Cre^ Us](»i Note Trust 

TRANSACTION; $500 million Senior Notes due 



tervtstment Grade 



Ir^Feiatech 


RkkCsfilaa 
AmaiKteAngeHm 
TobL^oux 
D ottg WatreD 


(4I5)627-€I65 

(212)723-«45 

<212)723-^53 

(212)723-4484 

(212)723-6436 

(212)723-6118 


Arsae ClaHoe Wolfit 


Steve Bectem 


<212)723-6089 

(212)723-6093 


IHVNSXC HON -DKBl 


Transactu>a: 

Eoron Credh linked Note Trust Seotoi Notes 

'Daxtsa^on Size: 

S500 mOIfom (and S50 mQHon of Certificates) 

DdxRai^di^ 

SesnorUaseased 

Matoril^ 

5 to 10 yeats 

Itederwritiiig Foimat: 

Rule 144.yReg S teitbout Registratioa Ri^HaSs 

li&sagers: 

SakHSon Smkb Barney (Books) 

Letanaa Btodies (Joint lead) 

DamdieBaiie Ai^ Brawn (Co-Managa) 

Aatiqpated Rats^pK 

Moo^i^s; Baal 

Stii^nd& Poor’s: BBBt- 

BinaMaibstCviaaatioe 

SJtUnion 

Roadslow X4RiBdb: 

Wedc of Aog 14,2000 


Ai^ 23, 2)00 

LUotKiiaiieiils inOSCtenlK 

Mstdi 31, 2000 1(M} (unaiK&aO 

latest Audit is OC CiRabc 

DeceBiber3l.2000 lO-K 

Use ofFnceeds: 

Topoidiase-TiBSt Bsvestiiiieiits’’(time dqsosila Cf-prandssiny 
satet oOioiA Amesica money caner bads rated AAVAal w% a 
short term lating of Al/PlX obBgatiOBS fitrbonowed monqr, gics 
Seat iosaraico eon^aides rated Aaa ItyMoo^s and AAA/ by 
SAP Oeesflian one year), and AAAUSGoveniiDentawiinties. 

asna'sCcomsei: 

VnBOttABkiiaLLP. 

Uadennitm’ Ctxmsel: 

]tfiIb«nl^tUeed,Had!9&I>fcC3oyIXP 

Compeny Aodhots: 

Ardmr Aadersott T -T 
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Rating agencv HEvtEw 


0& March 23, 2000, Eoroc got its wish with a coveted i^grade by Moody's to Baal from Baa2. The 
outlook is now stable. Widt the ratcug action, Eutmi is now Smtiy ensconced as a High BBB credit by the 
!(»r oajer ming ageisties. Moo^s iiK»e |»sitive stance oa ^ ensdit be^ ia KovendxK' 19^, widt 
Saxon's aonnuDcement that it wo^ sell Pordand-GencRd for S3.1 btUioa in cash and asnuned d^ to 
Sietra Faeifie Resources. At foat tia»s, Moody's dfisd the tuhled ffnamcial Oesibil^ Earns ^srvts Smm the 
tramactioQ as wdl ss the prospects four sx^sovemeiils in die con^pao^s coital stn^tnre resulting from dnAA 
{Kt)dQ«B. ht foadiag iqt to nuutg action. Mood’s aho sppess S) han^ ^i»d gre^ comfoit with Eomn's 
marketiog and trading c^wrations. wfai^ are becoming an ktereasingiy io^ormnt source of earnings and 
cash 2ow for die company. Acconhsg to Moody's, Bcetoh's, "stress te$tmg and VAR caiodations’ in the 
Whidesale b usiacs s ure coasisteat on a relative scale widt other coossoditfos tcadtiig finas.” 

Mooch's Inveatois Service fBaal/Stabtel 

'Emm's rath^ was raised to Baal mdectisg uKzesMd eaismgs lis pothioa asKorth Aa^dca's foadiag 

energy wholes^ and dus esqpemation of an inqrtoved capital souctore sobsequest to foe sale of Portland 
Geoaal Electric. The outfoede foe Emm's Baa! iats^( is stable. The chaSesge to satt^eraem wiB be to 
cootiznie growth is foe wholesale busness, which reqpmes eve^mcrea$ing volumes, wifoout foattiusT levering 
its foasda! positicut. 

Staadan? ft Poor's {BBB4-/Stab!e1 

Enron's imfogs xeeo^isze d» ^sfole regofefed pa trsmah^m and eleettk utiEty busm«»es, and foe 
accelerming growth in riskier, oon-regukted units. With its shrable enagy asset base, Enron has created a 
powerhouse wholesale energy madeetmg opermioB, which it is diq>Eeatmg is Europe and Latin America. 
Ratings stti!»3^ at^^ams ccmtiBimd Saanctal stabilx^, re&c^g Eonm's hea^ ^tshmu proShs and its 
growth cppoitosities. As ncO'fegidaied businesses grow, Enron is constantly challenged to acfaie\^ finamaal 
pcgfianaoce con aaertsaram with its slofotog asset aabc ai^ htitiness risk, 

The ^pRscimately S1.7 trilHcm m a&r^ eatit proceeds footn the sde of Ptnr&nd Geserd, cot;q)led wifo 
diea3saiaptioaofSl.l billkmmdifot by ^5nnftmife,wfflalkyw Enron to redace Ittco reolk t a ir d drift ly 
£LS bdhmt The k»s S2!^ nalifon POE'ceiamdi emh &ow would be a&Bt by a ^ rodhicthm In 
PGE’s fiud obligatioB. The net effect of diese conwrieiatioia heh» offiet foe loss c€a stable, regohtied 
caufo Sow source for Earctt. 

EMiSCkOm*! 

Emm's core opesatioos demmisttate stzont com pe ti tive market positioos and costinue to providb stable 
eatah^ gsdc^ikywco n tr ibuti tm Enron li dm ^ermdasttyteaderm energy mnfoatiDfc tradiafe and 
zitic aaoagcaeoaiL On balance, Enrem's doroestk and jaternationiil growth c^pfntttmhaet remain fovorabte. 
Credhritiils mimmmed by a dis^l^Ded iaveroaem straiagf and laudentritic maas^mod^n^to.. 
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1.S72 
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Significant ^Otiicr Financuigs’* of Enron 



Tr»a«wd»a 

Amwat 

Off ftaweiiif^ 

YosoniteQ 

S7Q0 

Yosoaitet 

2S0 

Oii?rtpuds 

750 

team 

lOOO 

Recmabie F&suBusg 

250 

Me{& 

soo 

Mugaeux 

m 

Cofidor 

1500 


450 


221 

Teiai 

50,330 


fonignted Energy C>o«p • Selected l^umdbd Stelisties fw LllVf 3/31/iO 

^ssosL ccas^ssta xcs bttgraied peer grot^ con e qaafe s on sxtst fisandaJ T>enRhnaita» 

Enron is !be largest its peers » laeasami by »»ts. rtn^smes^ and msdst o^daSzasko. Enroll is also die 
least leveraged of hs peers wbes calculated by to Capital and IMd to FFO. Ecnm's csoli i^w 
coverage is also among ^ strongest m dte group but its earnings coverages, EBIT / Interest of 2J5x aid 
EBITDA. / bjterest of 3.83x ate wealsr dian ibe peer g o o p averages of 2Ji8x and 3.^x 

respective^. Tbe speaker eammi^ covera^ ratios can be c^aamd, m par^ by Enron's rdativeiy modest 
use of slwrt>tenn ddn financing. At l2/iH99, imly 16H of Enron’s ddbt lim dcnt-Uami onspaxed 
appitoumatsfy 47% for Dynegy. Altiiouj^ a ^cUer use of drort-temi debt can lower iotoest e; 9 e&se azad 
iotoiove covem^ measures, it also increases t^nanimig and ktertsst sate xird: 


Ciwpur 

MiBdy«i 

»r 
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2J5 s 3.0 a 433 X 
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EIFawEBotor 
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Dynegy he. 

BHOfSaWB 
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13;MZ 
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25,000 
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Unknown 


From: Fox III. William T 

Sent; Wednesday. September 26, 2001 7:06 AM 

To: Veiwe, Alb^o J PBD}; Reilly, James F [IBD]; Nepv«ix, Michael W; Clarke Wolff. Anne [FI}; 

Hendricks, Maureen A OBD] 

Cc: Macdonald, AJan S; Morse, Robert [IBO] 

Subject: Enron 


Spoke with Ben Glisan, Tres, re our turndown of the $200mm prepaid bridge request. Tim Dispain listened in. 

UpcKi his questioning gave foHowng reasons: 1 ) We curr^tly had hgh exposui^ and we have established limite based on 
risk rating and term; 2) we already had the $250mm prepaid bridge on the books from June; and 3) given today's capital 
markets and the uncertain outiook we were not confident as.'to when the bridge could be taken out. 

He was cairn arto did not threaten lt»s of any sp^ific business, hto did viant to understand if we had any sp^ifrc problems 
wito the Enron o-edit We talked about need for updated review toe company and suggested address the toilowing: 1 ) 

Skilling departure and if any smoking guns; 2) liquidity needs of the trading business if in todays enviommerrt we have wide 
sudden swings in commodity prices; 3) better breakdown of where toey make their money in the trading business; 4) better 
disclosure on their off balance sheet obligations particularty to what extent they stand on their own credit or if Enron was 
effartively m toe hook; and 5) m update from Rick Buy on risk man^wnant pro^ss, procedures, measaa-em^t etc. It is 
In the works and v^l be arrenging mutually convenient date. Also agreed to send him list of issues/questions prior to toe 
meeting. 

For clarrity he posed to tm qu«st!ons: 1 ) If Enron had provided letter of credft from say Bank of America fr»- the prepaid ^ 
would we have done toe deal; sakt yes as to!s would be counted as Enron exposure and toat mai1<et take out risk 
would have been eliminated; 2) Do we still have capital avail^le for Enron in the 4to quarter; said yes subject to the 
existing $250mm prepaid being paid off and outlook for toe capital markets. 

Finally, he ackrusv^edged toat vre had long historical relationship toat he frjify e^q^eoted to ranttoue; tols tomdown was 
major disappoinfrnent and perhaps a first from Citi but we stiii have significant capital committed and Enron recognizes 
that. However, he expects to expand the core banks he relys on from 1-2 to 3-5. They currentiy have 10 tier one 
relationship banks, ^pect will continue to work on existing deals with us but intend to spread the business. His real 
concern is toat if his key bank cannot deliver for him his ohw banks (rould ha\« the same Issues This is probab^ valid 
concern. No specifics on toe bond deai. The real franch^e Issue is toe CtN business as well as continued penetration of 
M&A business. Told him-that we Intended to work even harder on toe relationship etc. 

More to come; I have call with Fastow today. 
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SUPPLEMENT CONFIDENTIAL 

(T^ Offering Memorandum 

dated November 4, 1999) 



$750,000,000 

Yosemite Securities Trust I 

(a Delaware statutor>^ business trust) 

8.25% Series 1999-A Linked Enron Obligations (LEOs“) due 2004 


The 8.25% Series 1999-A linked Enron Obligations (LEOs^^>, due 2004, offered pursuant to the accornpanying Offering 
Memorandum, dated November 4, 1999 tthe "Memorandum’') as supplemented hereby (the "Series lf^99-A LEOs"), evidence 
the debt obligations of the Yosemite Secoriries Trust i (the "Trust”) secured by all of the assets related to the Series i999-A 
LEOs. This Supplement may not be used, to effect sales of dse Series 1999-A LEOs unless accompanied or preceded by the 
Memorandum. Capitalized terms used herein and not defined shall have the meaning ascribed to such terms in the accompanying 
Memorandum. 

Application has been made m list the Series .1999-A LEOs on the Luxembourg Stodc Exchange. 

Information about the LEOs is confined in: (i) this Supplement which specifically describes the Series 1999-A LEOs being 
offered and (il) the accompanying ‘Memo.'andum which describes the Notes. 


kivestxng ia the Series 1999-A LEOs involves certain risks. See “Risk Factors” in the 
Memorandvim beginning on page 10. 

The Series 1999-A LEOs have not been and will not be registered under the Securities Act of 1933, as amended (the 
"Securities Act”), or any state securities laws and may not be offered or sold except punuant to an exemprim from, or in a 
transacrion not subjea to, the regtscraaor requirements of the Securities Act and applicable state securities laws. Accordingly, the 
Series 1999-A LEOs are being offered and sold in the United States only to "Qualified Insricurional Buyers” (as defoied under 
Rule 144A under she Securities Act) and outside the United States in accordanix with Regularion S under the Securities Acc. 
For a description of cenaln restriciions on transfers of the Series 1999-A LEOs. see “Fian of Distribsimn" and "Nmce A? 
Investors” in the accompanying Memorandum. 


Vee LEO Total 

Price to Investors 99-973% $749,797,500 

The Trust will receive all of the proceeds of the sale of the Series 1999-A LEOs. The price to investors set forth above does 
not indude accrued and unpaid interest, if any. Interest on the Series 1999-A LEOs will accrue from November 18, 1999 and 
roust be paid by the investors if the Series 1999-A LEOs axe delivered after November 18, 1999- 


The Inidai Purdiasers, as named bdow, are offering the Series 1999-A LEOs subjea to various conditions. The InidaJ 
Purdiasets expect to deliver the Series i999-A LEOs to investors on or about November 18, 1999. 

LEOs is a service mark of Enron. 

Book-Fanning Lead Manager 

Salomon Smith Barney 

Joint Lead Manager 

Deutsche ,Banc Alex. Brown 

Joint Lead Manager 

Donaldson, Lufkin & Jenrette 

Manager 

Greenwich NatWest 

November 4, 1999 

1 Permanent Subcommittee on Investigations 
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You should rely only on the information contained in or incorporated by reference in this Supplement 
and the accompanying Memorandum. The Trust and the Initial Purchasers have not authorized anyone to 
provide you with different information. The Trust is not, and the Initial Purchasers- r-^-qiot, making an 
offer of the Series i999-A LEOs in any state where the offer is not permitted. You shou'ld not assume that 
the information contained in or incorporated by reference in this Supplement and the accompanying 
Memorandum is accurate as of any date other than the date of this Supplement. 
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The infonjiation coDtained^nd incorporated by reference in this Memorandum has been furnished by 
the Trust, the Depositor, Citibank, Enron Corp. <» Enron^ ), the other parties to the transactions 
described herein and other sources beiiered by the Trust, the Depositor^ Citibank, N.A^ Enron and the other 
parties to the transactions described herein to be reliable. The Initial Purchasers make no representation or 
warranty as to the accuracy or completeness of any such information. The Initial Purchasere do not assume 
responsibiUty for the verification of the information furiiished by, or referred to herein concerning, 
Citibank, N.A. This Memorandum contains orincorporates by reference sumfiiarie^ believed to be accurate, 
of cert^n tenns of certain document^ but referenee is’ made to the atonal dbairaents, copies of which 
{except for Underlying Ihstrunients and individual Confirma:tions under the Citibank Swap) irili be made 
available upon reasonable request (subject to appropriate confidentiality restrictions), for' the complete 
information contained therein. AH such summaries are qualified in their entirety by this. reference and such 
complete information. . , . - . . , , . , 

No person is authorized In connection with- any Offering- made hereby-to give any information or to 
make any representation; not contained or incorporated by reference in. this Memorandum, and, if given or 
made, such otherinformation. or representation must not be relied upon as having been authorized by the 
Trust, the Depositor, Citibank, N;A;, Enron, any of the other parties to the transactions described herein or 
the Initial Purchasers.- The-information contained herein is provided as of the date hereof and is subject to 
change or amendment without ' notice. Neither the delivery of this Memorandum at any- time nor any 
, subsequent sale of.the Notes offered hereby shall, under any circumstances, create any implication that there 
has been no change in the information set forth or incorporated by reference herein or in the affairs of the 
Trust, the Depositor, Citibank, N.A., Enron or any of the other parties to the transactions described herein 
since the date hereof. 

Prospective investors are not to cohstrue the contents of this Memorandum as investment, legal or tax 
advice. E^ch. investor should, consult, its-.own counsel, accountants and other advisors. as to legal, tax, 
business, finaneial and related aspects of a purchase of the Notes offered hereby. None qf-the Trust, the 
Depositor, Citibank, N.A., Enron, the other parties to the transactions described herein nor the Initial 
Purchasers are making any representation to any offeree or purchaser of the Notes regarding the legality of 
an investment therein by such offeree or purchaser under applicable laws. • ’ • ■ ' ‘ 

The distribution of this Memorandum and the Offer 'and sale of the Notes may be restricted bylaw in 
certain 'jurisaiction& Persons into who^ possession this Memorandum or any of the Notes come must 
inform themselves abou^ and . observe, ariy such restrictions. o 't ■ 

This Memorandum does not constitute ah offer to sell ’ or a solicitation of an offer to buy 'any of the 
Nofes to any person.in any jurisdiction where it is unlawful to make such an offer or solicitation. 

The Notes described herein have not been irepstered with, recommended by or approved by the 
VS. Securities and Exchange Commission (the “SEC ’) or any othar U.S. federal or state securities 
commission or regulatory authority, nor has the SEC or any such commission or regulatory authority passed 
upon the accuracy or adequacy of this Memorandum. Any representation to the contrary is a criminal 
offense. . ... - . . ■ 

This Memorandum has been prepared by the Trust solely for use in connection with the offering of the 
Notes and the listing of the Notes on the Luxembourg Stock'Exchange. The Trust (and the Depositor, with 
respect to the; iirformatibn appearing under “Depositor/* the Initial Purchasers, with- respect to certain 
information appearing under “Plan of Distribution,” 'Emoxiy^iih'respect to the information appearing under 
“Description 6f Enron/* and Citibank, N~A;, with resp^t to the information appearing under “Description of 
Citibank") has taken reasonable care to ensure that facts- stated iii this Memorandum (in the case of the 
Depositor, the Initial Purchasers, Enron and Citibank^ N.A., solely with respect'to the infonaation provided 
by such party under the applicable beading) are true and accurate in all material respects and that there have 
not been^ omitted material facts the omission of which would make misleading any statements of fact or 
opinion herein (in the case of the Depositor, the Initial Purchasers^ Enron and Citibank, N.A;, solely with 
respect to the information provided by such-^party under the applicable heading). The Trust (and the 
Depositor, with respect to the information appearing ntiAe.T “Depositor/* the Initial Purchasers, with.^espect 
to certain information appearing under “Plan of Distribution,'* Enron, with respect to the information 

I! 
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Limitation as to Placement in the United Kingdom 

This Memorandum may only be issued or passed on to any person in the United Kingdom if that i>erson 
is of a kind described in Article ll{3) of the Financial Serrices Act 1986 (Investment Advertisements) 
(Exceptions) Order 1996 (as amended) or is a person to whom this Memorandum may otherwise be 
lawfully issued or passed on. No offer to sell or sale of the Notes offer^ hereby may be made in the United 
Kingdom by means of this Memorandum other Aan to a person whose ordinaiy business is to buy or sell 
shares or debentures (whether as principal or agent) or m circumstances which do not constitute an offer to 
the public within the meaning of the Public Offers of Securities Regulation 1995. See “Flan o/Distrihuthn/’ 

AVAHABLE INFORMATION 

The Trust 

The Trust is not currently subject to the Infonnatioiial requirements of the United Statb Securities 
Exchange Act of 1934,'^ amended (the “ Exchange .Acf ’). Consequently, the Trust has not faeen'aiid will not 
be required' to fils reports, pioxy statements or other iriforinatioa with the SEC. The Trust has agreed that it 
will furnish to the Noteholders and.to prospective transferees of Notes, upon their request, the information 
required to be delivered pursuant to Rule 144A(d) (4) under the Securities Act. The Trust will provide to the 
'Indenture Trustee, ..who yrill then furnish to Citibank and, upon request by any Noteholder, to. such- 
' Koteholderi 'within, 6p. days after the end of the second and third fiscal quarters of each fiscal year 
(be^ning with. thej'first' fiscal quarter in the 'year 2000), unaudited consolidated balance sheets and 
statements of income and cash flows fp.r such' flscal quarter and the portion of the fiscal year ending with such 
fi'se^ quarter; ■-and will provide to the indenture Trustee, who will' then furnish to Citibank and, upon request 
by any Noteholder, to such Noteholder, within 120'd^s after the end of each fiscal year, audited consolidated 
Lancia! statements (beginning with fiscal year 20^). ^ee “besenption of the Notes — Covenants—^ 
Reports/', . • • 

Enron 

Enron is subject to the ihfoririational requirements of the Exchange Act, and in accofd^ce therewith 
flies reporte, pro^ statements and other information with the SEC. Such reports, proxy statements and 'other 
informatmn can be ihspected and copied at'thc public reference facilities maintained By the SEC at' 450 Fifth 
Street, N.W., Room 1024, Washington, D.C. 20549; and at the following Re^ohai Offices of tHe SEC: 
Midwest R^ond Office, Citicorp Center, .Suite 500 West Madison Street, Chicago, Illinois 60661- 
2511; and Northeast Regional Office, 7 World.Tra^e Center, New York, New York 10048, at prescribed rates 
or from.the site .maintained by the SEC on the World Wide Web at http;/ /www.sec.goy. Enron’s common 
stock is fisted qn the ,)New York, Chicago Pacific Stock Exchanges. Reports, proxy statements and other 
information .coacemmg Enron caa be- ii^pected and copied at the respective offices of these ekehang^ at 
20^Broad Sireet^'^ew York.. New York imS; 120 -South LaSalle Street, Chicago, Jilinois, 60603; 

361 Pine Street, San Francisco, California 9^14. . 

.The foHowing'dbcumentsfiled'by Enron (FfiaNo. I-I3159) with the SEC pursuant to 'the Exchange Act 
are incorporated herein by reference;" ’ - ' ' ' 

■(a)v Annual Report on Form-lO-K for the year ended December 31, 1998; • 

(b) Quarterly Report on Form 10-Q for the quarter ended March 31, 1999; 

. (c) Quarterly Report on Form 10-Q for the quarter ended June 30, 1999; 

(d) Current Reports on Form 8-K dated January- 26, 1999 and March 18, 1999; and 

(e) -The -- description of Enron’s capital stock set forth in Enron’s Registration Statement oa. 

Form 8-B filed on July 2, 1997. 


IV 
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RISK FACTORS 

The purchase of'thc Notes involves certain risks. Prospective purchasers of the Notes should carefully 
review the infonnation included -elsewhere and incorporated by reference in this Memorandum and should 
particulariy consider, among othen^ the following factors prior to investing in the Notes: 

Investment Decisions 

Noteholders will have credit exposure to Enron, Citibank and obligora on Permitted Investments. 
However, in the absence of a foreclosure on Collateral under the Indenture, Noteholders will not have a direct 
contractual claim against Enron in, respect oCEnron Investments or otherwise and will not have a direct 
contractual claim against Citibank in respect of the Citibank Swap or otherwise. These risks are discussed 
more fully below.. 

Dependence on Enron 

Sources of funds available to the Trust are designed to be sufficient to provide for payments on the Notes 
that would have been made if the Notes were Enron senior unsecured. obligations having the same principal 
amount interest rate as the Notes. Therefore, the Notes are subject to the same credit risks to which such 
Enron obligaticHis are subject, as well as certain other risks. Accordingly, the Trust’s ability to make timely and 
full payment of the amounts payable on the Notes will be dependent in part upon the creditworthiness of 
Enron. Amounts payable to the Trust under the Citibank Swap will, in turn, depend in part upon certain credit 
related events with respect to Enron. Thus, .^though the Notes are not a direct obligation of Enron, amounts 
paid with respect to the Notes depend in part upon (i) in the event of an Enron Failure to Pay or an Enron 
Bankruptcy, amounts paid by or recovered from Enron either in respect of Deliverable Obli^tions or Enron 
Investments held by the Trust and (ii) in the event of an Enron Bankruptcy, the value of Enron Reference 
Obiigarions. 

Enron Bankruptcy 

Payments under the Citibank Swap, 'if bn Erirori Bankruptcy occurs, all Trust Fixed Payments and 
Citibank Hxed Payments under the Citibank Swap '^1 immediately cease. As, a result, the Trust may not 
have sufficient funds to'pay interest on. the I^otes during the pendency of such proceedings, which may be a 
substasrial period! The Citibank Swap' is designed to provide that, after settlement thereunder, the Trust will 
be bolding assets with a value equivalent to .Enron senior unsecured obligations with the same outstanding 
amount as the Notesfthus, after all payments on the Citibank Swap, the value of such assets at the completion 
of the' Enron Bankruptcy proceedings may be Insufficient to permit the Trust to pay in full the amount due to 
the Noteholders on the Notes. Further, there be no assurknce'as to when a final distribution with respect 
to the Notes will be made in the Enion Bankruptcy proceedings. Citibank is not obligated to make payments 
prior to the completion of the Enron Bankruptcy proceedings. A final distribution with respect to the Notes in 
connection with the completion of the Enron Bankruptcy proceedings may not occur until after the Maturity 
Date of the Notes. 'See “Description of the Citibank Swap — Settlement of the Citibank Swap following an 
Enron Bahknipteyf’ 

Substitution of Non-P^forming Enron Investments. If Citibank exercises its option during an Enron 
Bankruptcy to substitute Enron Investments (which need not be Deliverable Obligations) for Trust 
Investments, such Enron Investments need not be performing. The outstanding amount of Enron Investments 
delivered to thc.Trust will equal the outstanding amount of Trust Investments so exchanged less, in the case of 
Deliverable Obligations, a pro rata share of the related.Certificates. Citibank is likely to exerdse such option. 
Jf Citibank s^bstitu.tes Deliverable Obligations then, in such circumstances, all of Citibank’s obligations under 
the Citib^jc Swap with respect to such. Deliverable Obligations will a:ase. As a result, m the event of an 
Enron Bahkruptcyi sources available to the Trust. may not be sufficient to permit the T rust to repay the related 
Series of Notes in full when due. 

' Distributions In-Kind. If distributions on account of an Enron Investment following an Enron Bank- * 
ruptcy are, made in securities. or property other than cash, there can be no assurance that the proceeds of the 
sale or others disposition of such securities or property will equal the value of such securities or property as 
determined by an Appraiser in connection with csdculation of the Recovery Percentage of such Enron 
Investmeht for purposes of settlement under the Citibank Swap. Accordingly, the proceeds Received by the 


10 
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' USE OF PROCEEDS 

The net proceeds fern the oifeiing and sale 6f the Notes of 'a Scries (and the related Certificates) will be 
used by the Trust on the Closing Date to acquire Series Trust Investments that will mature prior to the 
Maturity Date of such Series, in ah ag^egate outstanding amount equal to tiie sum of (i) the principal 
amount of the Notes of such Scries and, (ii) the Designated Certificate Base Amount. Such Series Trust 
Investments will be available to pay amounts due and payable under the related Scries- and, until such related 
Series is paid in' full, such Series Trust Investments will not be available to pay amounts due and payable 
under any other Series. ■ ■ 


TRUST CAPrTAUZmON 

The. initial capitalization of the Trust on the Closing Date wiil be- as follows: 


Notes y. ; $750,000,000 

Total Debt $750,000,000 

Certificates...... $ 75,000.000 

Total, Equity . $ 75,000,000 

Total Capitalization ; $825,000,000 


UNAUDITED PRO FORNIA BALANCE SHEET OF THE TRUST 

The unaudited pro forma balance sheet of the Trust on the Closing Date will be as follows: 

Assets Capital 

Trust Investments $825,000,000 ' Notes. , $750,000,000, 

Certificates ' $ 75,000,000 

Total Assets $825,000,000 Total Capital $825,000,000 

RATINGS 

Moody's and S&P will assign each Series of Notes the ratings, set forth in the related Supplement 
Ratings arc not a recommendation to purchase, hold or sell any Series of Notes, inasmuch as the ratings do 
not wrriment as to the market price or suitability for a particular investor. The ratings assigned to each Series 
of Notes reflect only the views of the Rating Agencies, aqd are based upon' current information furnished to 
Moody's and S&P by the Trust, CitibanlQ N.A., the Depositor, Enron and the Initial Purchasers and obtained 
from other sources and upon’ their o^ra investigations,’ studies and assumptions. The ratings may be changed, 
suspended or withdrawn as a result of changes in, or una^ilability of, such information, and none of the Trust, 
Citibank, the Depositor, Enron or the Initial Purchasen Has undertaken any responsibility to the Noteholders 
after issuance of each Scries of Notes to assure the maintenance of the ratings, to oppose any revision or 
withdrawal thereof, or to notify purchasers of such Series of Notes in any such event. Any downward change 
in or withdrawal of the ratings may have an adverse effect on the market price or marketability of each Series 
of Notes. 

An explanation of the significance of the, rating may be obtained from .the rating agency furnishing the 
same at the. following addresses: Moody’s Investors Service,. Inc.", 99 Church Street, New York, New York 
10007 and Standard & Poor’s Ratings Services, a division of. The McGraw-Hill Companies, 55 Water Street, 
New York, New York 1004L 
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CAPITALIZATION OF ENRON' •' 

(In waiiotis) 

, The foBowing table sets forth the consolidated capitalization of Enron as of Jans ,30, 1999. 

Shoft-Tenn Debt ...■ v. $ - — 

Notes- payable .; ; — 


Long-Term Debt ' ^ g,979 

MinoriQ' Interests 2,475 

. Company-Obligated Preferred Securities of -Subsidiaries .- ■ 1,001 

SharehoHeis’ Equity 

Second preferred stock, cumulative, no par value -.- 131 

Series A Junior Voting Convertible Preferred Stock, no par value 1,000' 

Common stock, no par value ; ■ 6,S&S 

Retained -eahimgs 1 ... • 2,369 

Aooumiilated other ooihprsieEStve income - (760) 

Common stock held 'in treasury (1)' 

Other- t../ gai) 

Total Shareholders’ Equity 9,206 

Total Capitalization $21,661 
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<TABLE> 

PART I. FINANCIAL INFORMATION 

ITEM 1. FINANCIAL STATEMENTS 
ENRON CORP. AND SUBSIDIARIES 
CONSOLIDATED INCOME STATEMENT 
(In Millions, Except Per Share Amounts) 
(Unaudited) 


<CAPTION> 


<S> 

Revenues 

Costs and Expenses 

Cost of gas, electricity and 
other products 
Operating expenses 
Oil and gas exploration expenses 
Depreciation, depletion and amortization 
Taxes, other than income taxes 


Operating Income 

Other Income and Deductions 

Eguity in earnings of unconsolidated 
affiliates 

Gains on sales of assets and investments 
Other income, net 

Income Before Interest, Minority Interests 
and Income Taxes 

Interest and Related Charges, net 
Dividends on Company-Obligated Preferred 
Securities of Subsidiaries 


Three Months Ended Six Months Ended 


June 

30, 

June 

30, 

1999 

1998 

1999 

1998 

<C> 

<C> 

<C> 

<C> 

$9,672 

$6,557 

$17,304 

$12,239 


8,347 

5,528 

14,647 

10,087 

780 

570 

1,425 

1,007 

20 

26 

45 

60 

236 

190 

451 

372 

56 

45 

118 

103 

9,439 

6,359 

16,686 

11,629 

233 

198 

618 

610 


163 

109 

231 

153 

- 

4 

12 

4 

73 

34 

141 

49 

469 

345 

1,002 

816 

175 

131 

350 

264 

19 

20 

38 

39 
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Minority Interests 


23 


19 


56 


44 

Income Tax 

Net Income Before Cximulative Effect of 


30 


30 


83 


110 

Accounting Changes 

Cumulative Effect of Accounting Changes, 


222 


145 


475 


359 

net of tax 


- 


- 


(131) 


- 

Net Income 


222 


145 


344 


359 

Preferred. Stock Dividends 


19 


5 


23 


9 

Earnings on Common Stock 

$ 

203 

$ 

140 

$ 

321 

$ 

350 

Earnings Per Share of Common Stock 









Basic 









Before Cumulative Effect of Accounting 









Changes 

$ 

0.57 

$ 

0.44 

$ 

1,30 

$ 

1.12 

Cumulative Effect of Accoxmting Changes 


- 


- 


(0.38) 


- 

Basic Earnings per Share 

$ 

0.57 

$ 

0.44 

s 

0.92 

$ 

1.12 

Diluted 









Before Cumulative Effect of Accounting 









Changes 

$ 

0.54 

$ 

0.42 

$ 

1.22 

$ 

1.06 

Cumulative Effect of Accounting Changes 


- 


- 


(0.35) 


_ 

Diluted Earnings per Share 

$ 

0.54 

$ 

0.42 

$ 

0.87 

$ 

1.06 

Average Number of Common Shares Used in 









Computation 









Basic 


354 


319 


348 


312 

Diluted 


386 


346 


379 


33S 


<FN> 

The accompanying notes are an integral part of these consolidated financial 
statements. 

</TABLE> 
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<TABLE> 

PART I..' FINANCIAL INFORMATION - (Continued) 
ITEM 1. FINANCIAL STATEMENTS - (Continued) 
ENRON CORP. ANE SUBSIDIARIES 
CONSOLIDATED BALANCE SHEET 
(In Millions) 

(Unaudited) 


<CAPTION> 


ASSETS 


June 30, December 31, 
1999 1998 


<S> 

<C> 

<C> 

Current Assets 



Cash and cash equivalents 

$ 286 

$ 111 

Trade receivables 

2,730 

2,060 

Other receivables 

792 

833 

Assets from price risk management activities 

1,756 

1,904 

Inventories 

557 

514 

Other 

772 

511 

Total Current Assets 

6,893 

5,933 


Investments and Other Assets 

Investments in and advances to unconsolidated 

affiliates 4,779 4,433 
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Assets from price risk management activities 

2,364 

1,941 

Goodwill 

2,696 

1,949 

Other 

5,599 

4,437 

Total Investments and Other Assets 

15,438 

12,760 

Property, Plant and Equipment, at cost 

Less accumulated depreciation, depletion 

17,507 

15,792 

and amortization 

5,691 

5,135 

Net Property, Plant and Equipment 

11,816 

10,657 

Total Assets 

$34,147 

$29,350 


<FN> 

The accompanying notes are an integral part of these consolidated financial 
statements . 

</TABLE> 
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<TABLE> 

PART I. FINANCIAL INFORMATION - (Continued) 

ITEM 1. FINANCIAL STATEMENTS - (Continued) 

ENRON CORP. AND SUBSIDIARIES 
CONSOLIDATED BALANCE SHEET 
(In Millions) 

(Unaudited) 


<CAPTION> 


June 3 0 , 
1999 


LIABILITIES AND SHAREHOLDERS' EQUITY 


<S> <c> 

Current Liabilities 

Accounts payable $ 2,603 

Liabilities from price risk management 
activities 2,386 

Other 1,457 

Total Current Liabilities 6,446 

Long-Term Debt 8,979 

Deferred Credits and Other Liabilities 

Deferred income taxes 2,352 

Liabilities from price risk management 
activities 2,068 

Other 1,620 

Total 6,040 

Minority Interests 2,475 

Company-Obligated Preferred Securities 
of Subsidiaries 1,001 


Shareholders' Equity 

Second preferred stock, cumulative, 
no par value 

Series A Junior Voting Convertible Preferred 


December 31, 
1998 


<C> 

$ 2,380 

2,511 

1,216 

6,107 

7,357 


2,357 

1,421 

1,916 

5,694 

2,143 


1,001 


132 
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Stock, no par value 1,000 

Common stock, no par value 6,588 5,117 

Retained earnings 2,369 2,226 

Accumulated other comprehensive income (760) (162) 

Common stock held in treasury (1) (195) 

Other (121) (70) 

Total 9,206 7,048 


Total Liabilities and Shareholders' Equity $34,147 $29,350 


<FN> 

The accompanying notes are an integral part of these consolidated financial 
statements . 

</TABLE> 

<PAGE> 

<TABLE> 

PART I. FINANCIAL INFORMATION - (Continued) 

ITEM 1- FINAICIIAL STATEMENTS - (Continued) 

EfIRON CORP. AND SUBSIDIARIES 
CONSOLIDATED STATEMENT OF CASH FLOWS 
(In Millions) 

(Unaudited) 


<CAPTION> 

' Six Months Ended 
June 30, 

1999 1998 

<s> <c> <c> 

Cash Flows From Operating Activities 
Reconciliation of net income to net cash, 
provided by (used in) operating activities 


Net income 

$ 344 

$ 359 

Cumulative effect of accounting changes 

131 

- 

Depreciation, depletion and amortization 

451 

372 

Oil and gas exploration expenses 

45 

60 

Deferred income taxes 

(11) 

60 

Gains on sales of assets and investments 

(65) 

(32) 

Changes in components of working capital 

Net assets from price risk management 

(909) 

(660) 

activities 

Merchant assets and investments: 

247 

(253) 

Realized gains on sales 

(161) 

(252) 

Proceeds from sales 

561 

629 

Additions 

(490)' 

(282) 

Other operating activities 

(181) 

(252) 

Net Cash Used in Operating Activities 

Cash Flov7S From Investing Activities 

(38) 

(251) 

Capital expenditures 

(969) 

(585) 

Equity investments 

Proceeds from sales of investments and 

(648) 

(ISl) 

other assets 

138 

58 

Acquisition of subsidiary stock 

- 

(180) 

Business acquisitions, net of cash acquired 

(40) 

(25) 

Other investing activities 

(340) 

(254) 

Net Cash Used in Investing Activities 

(1, 859) 

(1,137) 
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Cash Flows From Financing Activities 


Issuance of long-term debt 


1,301 

305 

Repayment of long-term debt 


(645) 

(341) 

Net increase in short-term borrowings 


128 

769 

Issuance of common stock 


889 

844 

Issuance of subsidiary egaity 


513 

- 

Dividends paid 


(227) 

(204) 

Net disposition of treasury stock 


181 

7 

Other, net 


(68) 

13 

Net Cash Provided by Financing Activities 


2,072 

1,393 

Increase in Cash and Cash Equivalents 


175 

5 

Cash and Cash Equivalents, Beginning of Period 


111 

170 

Cash and Cash Equivalents, End of Period 

$ 

286 

$ 175 

Changes in Components of Working Capital 




Receivables 

$ 

(644) 

$(1,345) 

Inventories 


(37) 

(155) 

Payables 


120 

691 

Other 


(348) 

149 

Total 

$ 

(909). 

$ (660) 


<FN> 

The accompanying notes are an integral part of these consolidated financial 
statements . 

</TABLE> 


<PAGE> 

PART I, FINANCIAL INFORMATION - (Continued) 

ITEM 1. FINANCIAL STATEMENTS - (Continued) 
ENRON CORP. AND SUBSIDIARIES 
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS 


1. BASIS OF PRESENTATION 

The consolidated financial statements included herein 
have been prepared by Enron Corp. (Enron) without audit 
pursuant to the rules and regulations of the Securities and 
Exchange Commission. Accordingly, these statements reflect 
all adjustments (consisting only of normal recurring 
entries) which are, in the opinion of r^nagement, necessary 
for a fair statement of the financial results for the 
interim periods. Certain information and notes normally 
included in financial statements prepared in accordance with 
generally accepted accounting principles have been condensed 
or omitted pursuant to such rules and regulations, although 
Enron believes that the disclosures are adequate to make the 
information presented not misleading. These consolidated 
financial statements should be read in conjunction with the 
financial statements and the notes thereto included in 
Enron’s Annual Report on Form 10-K for the year ended 
December 31, 1998 (Form 10-K) - 

The preparation of financial statements in conformity 
with generally accepted accoimting principles requires 
management to make estimates and assumptions that affect the 
reported amounts of assets and liabilities and disclosure of 


http://www.sec.gov/Archives/edgar/data/1024401/0001024401-99... 07/17/2002 



651 


Unknown 

Reilly, James F {!BD] 

Monday, Octooer 08. 2001 10:23 AM . 

Fox 111, William T; ’michael.nepveux@citicofp.com' 
Junek, L^ia G 
R£; Enron 


Bill: I aai not sure that it is conflicting or inconsistent, they are distinct answers to 
different questions, i assuKie Chat your question was asked and answered in a 
"relationship” context - turning it down is not a relationship event, it is of greater 

gravity to the enron deal team handling any given transaction, in the earon system, the 

deal guys are able to horse-trade, particularly among their own deals, again, the game may 
be over but: would you do brasos now for lomm if it would return us to the ABS 
competition? 

also: in this same vein, i hear 'chat glisan told you there was no need for us to do the 

Arurix Europe RC . Che deal team again has a different perspective - if the RC is 

accelerated, we could face the yes/no decision while enron still holds back the azurix 
restructure mandate, even if the RC is pushed back, it is likely that the deal team will 
make us testify to participation before awarding AZX. 

Original Message — ' 

,• From: Fox III, William T 
- Sent: Monday, October 08, 2001 7:54 AM 

To: Reilly, James F [IBD]; 'wllliam.fox@citicorp.com'; 'raichael . nepveuxScicicorp . com' 

Cc: Verme, Alberto J (IBD]; Hendricks, Maureen A (I5D]; Keller, Dean (ISD]; Junek, Lydia G 
Subject: RE: Enron 


Seems we might be getting some conflicting feedback from Enron. 

With respect to Brazos I specifically visited with Glisan several weeks ago before the 
5200mm request was on the table saying that we had some issues with Brazos such that we 
would prefer not to participate but I wanted feedback from him as to how important it was 
to them and that we would have to lock at it as a ” trust me, Enron relationship deal ”, 
He said he would prefer not to do "trust me '' deals and he would get' back to me. He has 


Also at same meeting questioned him on what he had ” scheduled” for us for remainder of 
year. Never mentioned the recent prepaid. Said he had us "earmarked" for S400mm conduit 
funding for Project X with Deutche doing 51B placed either publicly and/or privately not 
yet fully determined. Also said had CIBC earmarked to do $500mm ABS deal - not sure 
whether this was/is Popeye. 

In any event some conflicting feedback that we need to get resolved, we still have the 
existing SZoOmm prepaid to deal with for which they still "owe" us one for having provided 
the S250mm originally. Joint call on Glisan/Fastow appropriate. 


— . — Original Message — 

From: Reilly, James F {IBD] 

Sent: Monday, October 08, 2001 7:47 A.M 

To ; ’william. fox@citicoro.com' ; ’michaei.nepveux@citicorp.com' 

Cc; Verme, Alberto J (Ib’d) ; Hendricks, Maureen A [IBD]; Keller, Dean (I3DI; Reilly, Jamas 
F (IBDl 

Subject; Enron 


Last week, we were informed by enron that we had not been selected to arrange either 
project X (monetize contract values in their price risk book) or project popeye (public 
ABS based on trade receivables) . Each are patencialiy precedent-setting and lucrai.-v£ 
deals . 


From; 

Sent: 

To; 

Cc; 

Subject; 


Permanent Subcommittee on Investigations 

EXHIBIT #175 


ClTI-SPSl 0085833 
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In the case of X, it appears that we were beaten by a aggresive bid from a competitor. 
However, with popeye, we were toid chat it was a result of our rejection of a 15mra 
participation in the brazos production-payment financing. 3razos was a difficult Bof.Si 
syndication which enron asked us to aid late in the transaction. It was handled by the 
same enron person in charge of popeye. He was surprised by our decision and our vocal 
criticism of the deal. Chase, and others, did participate based on the enron call to helo. 

I believe it is too late to save popeye, but could we reconsider brazos in an attempt to 
get back into the ABS hunt? 

.Also: chase and csfb did provide prepaids at the end of the last quarter - csfb replacing 
us when we rejected the 200min request. While csfb MAY have slightly less exposed to enbon, 
the chase position is comparable to ours. 


CONFIDENTIAL 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Swanson, Timothy [FI] 

Monday, June 25, 2001 6:02 PM 
Forese, James A [Fi] 

Wagman, Steve [FI]; Deards, Paul 8 [FI] 
Prepaid Overview 


Attached is a page that depicts a summary of the enron prepaid and the accounting treatment 



prepaidsummar/.do 
C (40 KB) 


Tim Swanson 
Derivatives Capital Markets 

SALOMON SMITH BARNEY 


390 Greenwich Street 
New York, NY 10013 
ph. (212)-723-6504 
fax {212)-723-8610 


Permanent Subcommittee on Investigations 

EXHIBIT #177 
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Unknown 


Fox, William 

Wednesday, April 18, 2001 4:29 PM 
Stott, Thomas 
Enron Credit Approval 


From: 

Sent: 

To: 

Subject: 


As you know Enron is pressing us to go to market with the renewal and increase of their flagship RC as well as the 
increase in the Rawhide transaction. The existing deal expires May 16 and Rawhide needs to be resolved by April 30. 
There is no question that Enron cashflow has become more dependent on Price Management Activities. For 2000 EBIT 
from PRM was $1.9B up $1Bfrom 1999. Nevertheless, they still have substantial fixed assets, non PRM cashflow and 
substantial capital: $22B: $1 .7B: and $12.5B respectively. As you know we are committed to undertake an indeptti review 
of all the energy marketing companies including the use of outside accounting and technical advisors to deal with 
transparancy and PRM accounting.. This should be completed by mid/end of May. At that time we can make an informed 
judgement as to how much exposure we want with these clients, on what basis, and how we should mange any 
transition/change going fonward. As part of this review Enron as in the past will be more than willing to review with ail 
interested Citi parties their PRM strategies and risk management process. Enron generates substantial GCI8 revenue ( 
SSOmm in 2000 ); any decision to limit/reduce credit availability will significantly reduce revenues going forward both at Cit 
and SSB and permanently impair the relationship. Let's discuss. 

Further to the Enron approval memo total OSUC to Enron is S795mm broken down as follows: 


$200mm • Bacchus: SPV where we have a total return swap from Enron for $1 80mm and verbal support for the 

balance 

1 00mm - Enron 364 day RC 

100mm - Rawhide: SPV consisting of both 100% Enron notes and merchant assets 
76mm - Turbo Park: synthetic lease ( ADP ) on series of gas power plant turbines; 85% Enron guaranteed 
54mm • Yosemite 1 ,2: CLN structure with 1 00% Enron risk through prepaids 
42mm > Enron Funding: SPV with Enron guaranty and AAA insurance company credit wrap 
41 mm - Dabhol: power plant project financing in India 
30mm • JT Holdings: ADP on gas liquids assets with 85% Enron guarantee 
25mm • Garden State: loan against paper assets with verbal support of Enron 
24mm - Nahanni: SPV 100% supported by US Tres. bills 
10mm • JEDI il: SPV consisting of Enron oil & gas properties 
6mm - Coal Monetization: coal contract monetization from Houston Lighting & Power ( Reliant ) 

68mm - misc PSR 
20mm - misc facilities 


Recommend th^ we approve the two requests at hand. They are 1 00% Enron risk with the RC being a 364 day facility. 


Permanent Subcommittee on Investigationsl 
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Unknown 

From: Fox III, William T 

Sent: Monday, October 01 , 2001 8:47 AM 

To: Verme, Alberto J [IBD]; Hendricks, Maureen A [IBD]; Keller, Dean [IBD]; Reilly, James F [IBDI; 

Nepveux, Michael W; Clarke Wolff, Anne [FI] 

Cc: Stott, Thomas D [CRRM]; Junek, Lydia G 

Subject: Enron 


Spoke with Faslow; he had two questions: 1 ) do we have incremental debt capacity available for Enron in the 4th quarter; 
2) confused by conflicting messages: turndown of the prepaid request and willingness to fund a significant overdraft to 
meet CP maturities following September 1 1 . 

With respect to #1 reiterated what i tcrid Glisan: if existing $250mm prepaid was paid off and capital markets outlook was 
positive for a re^nancing we would have debt capacity, with respect to #2: CP rollover was clear financial need in a difficult 
time while the prepaid was an accounting need in a difficult time and we differentiated between tiie two. 

Talked about need for continuing dialog particulariy our appetite for additional Enron paper during the quarter; wll arrange 
meeting after release of financials4or detailed review. No comment on bond issue but now ftiinking November, if market is 
receptive prior we should provide input; we should assume we continue to have sole books. 

Jim. Michael need to find out If and how they did the prepaid. 
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Unknown 

Prom: C. (Nieis C Kirk /70EULQN] on behalf of Kirk. Niels C. 

Sent: Wednesday, November 10, 1999 11 33 AM 

Jo: Beldam. Rufus 

Subject: FW Yosemiie H (Europe) 


! spoke [0 JiiTi. l;s -i'^r ‘h,!! ue Jo not have the 
capac!r\ to do an extra S350 SeOu Mkl oxer xear-end. 

Chixers ieff rne another v-mai! todax hinting at a pusit 
tQxx ards Che bridge. I intend to counter u ith arranging 
the bridge through Japanese Canadians. Olivers also 
hinted at a complicated fee discussion which I'm not 
in the mood for either 


Niels 

Original Message — 

From; Reilly. Janes r 

Sent: •» Tuesflay, .xjovember 09. 1999 10 SI PM 

To; ^ Kirk. Niels C 

. Subject: Re. Vosemie il (Europe) 

Niels: Same as my voicemail (if you have had the chance to listen to it): 

We are in no position to take on a S250MM underwriting across 
12/31/99. Several points: 1 ) With the paydowns from Yosemite. we are going to be 
under our Obligor Limit for the first time in years - i have been encouraged, 
from a risk point of view, to try to stay In compliance in the near term; 2) 

Even with f#1 as a caution, we are working a S500MM Capita! Structuring deal that 
must be closed and will require an underwriting • we are still determining the 
extent of our exposure; 3) To even consider any bridge, we would need some 
feedback from Capital Markets - likelihood and timing of ultimate deal, 
compensation, etc - ! do not have that certainty as yet - 1 am told that we 
will not have that feedback until next week following preliminary talks with 
investors in London; 4) Ultimately, we could be seen as "bailing out” the banks 
in the European RC - why would they allow that deal to lapse? 

We have not been approached by Enron HQ regarding any bridge - that makes 
expectations hard to manage unless we want to stir things up. It is equally 
critical, maybe moreso at this point, to manage the expectations of Enron 
Europe. 


Reply Separator 

Subject: Yosemite ti (Europe) 

Author: Niels C- Kirk at 70EULON/o=AF1/c=US/a=MCI/p=ClTlCORP 
Gate: 11/05/1999 1:19 PM 


Biil/Jim. 

Just a quick heads-up. 

Enron Europe are proposing that Yosemite H be arranged for 
GBP 175/200 MM. They need this by year-end as the deal 
generates count as operational funds flow which will evidently 
fill a gap left by certain European projects/contracts. 

Coincidentally, their S250 MM corporate 364 day RIC (whicn is 
fully drawn) matures next week. Enron to repay from corporate 


Permanent Subcommittee on Investigations 
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funds. Ciut it aCP^rs that ’he proceeds from Yosernite !1 are 
earmarked for reimbursement of the sorporate funds. 


Chivsrs Mas begun ;o ,-nake noises about Cib stepping jp and 
bridging the deal in the event that me capital markets fail us. 

My response to date has been non-committ^, espedatiy as 
Yosemite is stilt in prototype mode and typical of Enron they 
ars already in replication mode. I'm carcerned that the capital 
markets may close oe^ore we can ce; the structure sway, then 
we couJd be left holding me bag, 

SS8 London have approached certain investors and we are waiting 
'or their feedback, 1 understa,hd that other "roadshows* are 
contemplated for London and Scotland m the near future. Also 
mere is a structuring session slated for next week in New York, 

So the question is, where do we stand on Enron credit capacity’’ 
s there any room for S250/$300 MM over year-end? if not, would 
;! be feasible {from a practical and struciuring pom! of view) lo 
arrange a we arrange a bridge for say Japanese or Canadian only 
banks (their year-end is different)'’ 

Please advise. If we have no more capacity, please begin to 
manage Enron HQ expectations. 

Niels 


CONFIDENTIAL 
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> I called Chivers and reiterated our concern over the manner 

> in which he’s pushing Yos^ite !l the on us 

> (especially given the fact that we (and Houston for that 

> matter) still don’t know if there’s a deal). He understood 

> and knows, that we know, he’s trying to jam us (such 

> is life...). 

> 

> Anyway 1 covered our four points: 

> 

> 1 . Next week is very important. We can't even say whether 

> this is a te'idge or a prepaid pier until we know the market. 

> 

> 2. What’s Enron's threshold on the spread? 

> ■ • - 
>3. If we were to do a club deal on a bridge, how many banks 

> does Enron think they could deliver? Why is Enron against 

> clubbing fte bridge? 

> 

> 4. There could be a chance of ST booking the deal in one of 

> our European conduit vehicles (as dons previCHJSly the US) 

> but this still needs to be explored and it could be pricey 

> given thal Enron's goal is to go LT (25+ years). 

> 

> Chivers was unable to answer the questions above but stated that 

> my (our) reaction/response was valid and productive. 

> 

> Niels 


> — Original Message — 

> From: Fox, William 

> Sent: Wednesday. November 10. 1999 5:56 PM 

> To: Fox, William; Kirk, Niels C.; Reilly, James F. 

> Subject: RE: Yosemite II (Europe) 

> 

> Just to make it clear: no room to bridge. 

> 

> -—Ordinal Message"— 

> From: Fox, William 

> Sent: Wednesday. November 10, 1999 12:50 PM 

> To: Fox, William: Kirk, Niels C.; Reilly, James F. 

> Subject: RE; Yosemite II (Europe) 

> 

> In spite of all the repa^ents we ha'.^Avill receive from Condor and 

> Yosemite we 

> still have an exposure Issue as it relates to obligor limits; there Is a 

> devefopng view that ftnits are limfts and rtot to be exceed This Is 

> something 

> we will all have to deal with. Also we do not have room for incramentei 

> assets 

> of $200'300mm over year end. Iwill discuss with Reilly later today for 

> current 

> status and ret^w of cations. 

> 

> — Originai Message- — 

> Frcwn: Kxk. Niels C. 

> Sent: Friday, November 05, 1 999 1 :20 PM 

> To: Fox. William; Reilly, James F, 

> Subject: Yc^emite li (Europe) 

> Importance: High 

> 

> Bill/Jim. 

> Just a quick heacfe-up. 

> 

> Enron Europe are proposing that Yosemite II be arranged for 

> GBP 1 75/200 MM. They need ttiis by ^ar-end as the deal 
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> generates count as operationaJ funds flow wbicft wiil evidently 

> fill a gap left by certain European projects/contracts- 

> 

> Coincidentally, their $250 MM corporate 364 day R/C (which is 

> fully drawn) matures next week. Enron to repay from corporate 

> funds, but it appears that the proceeds from Yosemite !! are 

> earmarked tor reimbursement of the corporate funds. 

> 

> Chivers has begun to make noises about Citi stepping up and 

> bridging the deaf in the event that the capital maricets fail us. 

> My response to date has been non-committal, especially as 

> Yosemite is still in protot^e mode and typical of Enron they 

> are already in replication mode. I’m concerned that the opital 

> markets may close before we can get the structure away, then 

> we could- be left hoidhg the bag. 

> 

> SSB London have approached certain investors and we are waiting 

> for their feedback. 1 understand that other 'nsadshaws'' are. 

> contemplated for London and Scotland in the near future', Also 

> there is a structuring session slated for next week in New York. 

> So the question is, where do we stand on Enron credit capacity? 

> Is there any room for $250/$300 MM over year-end? If not, would 

> it be feasible (from a practical and structuring point of view) to 

> arrange a we arrange a bridge for say Japanese or Canadian only 

> banks (thar year-end is Afferent)? 

> Please advise. If wre have no more capacity, please begh to 

> manage Enron HQ expectations. 

> 

> Niels 

> 

> << Fite: MAPl't Distribution LisLTXT » 



RE. Yosemite n 
(Europe).TXr 


Kirk, Niels 


From: 

Sent: 

Tot 

Cc: 

Sub|ect: 


Riggall. Simon [Simon Riggall .'SI EULON/o=AF1/c=US/a=MCI/psCITICORP) 

16 November 1999 16:26 

Giteon, Suzanne; Riggall, Simon; Kirit, Niels C.; Reiny, James F.; Zaman, Sikander; 

Eiliston, Simon 

Streamer, Sarah 

RE: Enron in West Africa 


Thanks. Jeff called me locfay and we are trj4ng to arrange a time to meet. Rgds 

— -Original Message — 

From: Gibson, Suzanne 
Sent: 15 November 1999 16:49 

To: Riggall, Simon; Kirk, Nieis C.; Reilly, J^es F.; Siman, Sikanden 
Bliston, Simort 
Cc: Streamer, Sarah 
Subject: Enron in West Africa 

Had a call from Jeff Forbis at Enron in Houston. He had got my name from a 
colleague with whom we looked at several Centra! European opportunities some 
time ago. As he described it. he is trying to get a hancfle on financing 
alternatives for West African projects (as I understood his focus - on the 
pot^r side). He said he didn’t have a particular deal in mind at m© moment, 
but wanted to has a discussion on what is possibie/financeable. 

He would !S<e to speak to someone both frcwn a j^oject finaice artd a 

952 
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Francois, Tom 



From: Lofaso, Setty-Ann on behalf of Suiiivan, Wiiliam A 

Sent: Friday, Sectsmfaer 03. !939 2:43 PM 

To; Kulick. Adam; Warren, Doug; Caplan, Rick 

Cc; Ffancois, Tom 

Subject: RE: Yosemiie 


Sent on behalf of Wiiicam Sullivan 

Adam - lo respond lo your August 30. 1339- questions: 

1 ) My only concam is non-bankruptcy events ot default s.g. Enron stops paying on the Enrcn-EPV swap, imt 
is not bankrupt. We would s;iil want to terminate the price risk at ttie same time. etc. There should be a way to do 
this within Enron’s accounting concerns. Maybe we can set up a call lo discuss. 

2) If we are the orty lender to the SPV. these concerns go away. 1 assume. 

3) The Roosevelt deal was funded in Charta; t will see what we did there, and it can probably work tt« same 
way hjnded directly by the Bank. 

Regards, 

Bill Sullivan 

TeL 212-816-8591 

Fax 212-816-7772 

email: wiiS!ain.3.suitivan@ssmb.cofn 


From: Sulitvan. Wititam A 

Sant: Friday. September 03. 1999 T2:27 PM 

Ta: Lofasa, Setcy Am 

Subject: FW; Yraemite 


Kufick. Adam 

Monday. August 30. 1 993 2:SS PM 
Caplan. Rick; Warren, Doug; Sullvan. WilTam A 
Francois. Tom 
RS: Yosemite 

Biil. 

Some ques&xis and cotnmenbs: 

1 ) Cross-terminabwi between the Enran-SPV dleals and the Citi/Eiroo fioor vwjuld cause Ennon accounting 
prot^ems. Can vwe take comfort on tennination timing from aromatic termination of ttie trades on the petition 
date? 

Z) How £^n we give the SPV and its ierslers comfort on togger evens for our eariy lerminafion? How about 
we link the early termination date to a bankruptcy of Enron? 

3) I imagine the banks -woitfd want a pledge <rf the Ksets of frte ffust inctudif^ the rights under the Oti floor 
and the Enron obligation - what do you suggest here? 

Page 1 


From: 

S««: 

To: 

Co: 

Subjtct: 
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Regards. 


Prom: Lofaso. SettY Ann on behalf of Sullivan, WHltam A 
Sent: Monday. August 30. 1SS9 ?2:1Q PM 
To: XiiBck, Adam: Capian. Rfcte Warre». Oqu« 

Cc: Francois, Tom 

Subject: Yoswrite 


Sant cn behatf of William Sultivan 
On the revised funded j^epaid structure <now USD 750MM): 

- in the Citi'SPV flocft an addfdonal Termlnatfen Evert if either the OS-Erfon floor or the Eratin-SPV swap 
terminates fw any reason, as of the date of such termmatiwv 

- in the SPV-Enron swap: Citi sh^l have the a&ttty to designate an Early Termination Date. Wewo«W 
need this to be a term of the swap. 

- 1 agree that on the barricnjptcy event ^ defauft should be 'automatic* even not our starsdare 
approach. 

- in the Citi-SFV deals, we should specificalty allow for set-off between the 8oor and the Note. 

> will the 8af*s. iriduding us, wtso ^ind tie need a pledge from the SPV ttf ite rights to rerteive under 
the swap and ttie floor? Or is it enough that ttie SPV is bankruptcy remote and can’t do anything else? 

Regards, 


8{H Sullivan 

TaL (212) 816-8591 

Fax (212) 816-7772 

email: wil!UHn.asulifvaR^ssn^.co(n 


Page 2 
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Lee, Andrew P 


,-rofTi: 

Sent; 

Yo: 

Subject; 


Capian. P:c:< -j.-ii 

Thursday. August 3 1 . 2000 9.0? AA! 

Lsa. Andrew ? (TIMj 

P£. A couple or iTiors ques;icns 


vve stit! would ha'/e to consciidare as aii cr me assets o; the trust are dtibar^k assets. Oeita is no: coritroiigg Xy 
mdeper.der.ilY oparatad. set up -wuh its own n^anagemsm • 0:; nad set it up several yaars ago. li was used ,4r s' 
reason it was usee in ;ne first deal ' ' 


— OR5ir!3i.v;es5a9e 

rrs-’n; Les. Aflcl.'e« A .[RNi 

Sent: , v/eanescay. nJgcs; 33. -CQO '.'OS .=,u 

To; Capfan. ritck {nij 

SuCjac:: A csuoie n/ fnere Ct;.is;(ens 

Hi Rick. 

This Will seem like a dumb •pdesticn but was it not possible tchave Snren (or some otherpar?^) 
buy p 0% of the ceiiificales as in the eartier Yosemlte trades in order to avoid having to corisciidats 
ins truss? (! gusss it doesn't have that much of an ahecton the overall Citibank balance sheet 
but 1 ? does appear to anacc the one for credit deriwativesi. 

Also, is Delta Energy a Cayman-based 3?V controlled by Enron? V.'hy was it used in this deal? 
{We tried looking for informaSon in Eric Pipa's old files but weren't able to come up with much.) 


Thanks. 

Andy 
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TRANSCRIPT OF TAPED TELEPHONE CALL 

Telephone call among JPMorgan Chase employees Mr. Jeffrey Dellapina, investment banker; 
Mr. Robert Traband, corporate banker, and Mr. James Ballentine, credit department. 

September 20, 2001 
Conversation began at 1:-^ pm 

Identification of the speakers with the text is based on the Subcommittee staff’s best judgment 

MR. BALLENTINE: Jeff, why do they want to hedge with gas where it is now? 

MR. DELLAPINA: They're not hedging, they're just, they're just, they do the back-to-back 

swap. This is- 

MR. TRABAND: This is a circular deal that goes right back to them. 

MR. DELLAPINA: It's basically a stmcturedfinance- 

MR. BALLENTINE: It’s a financing? 

MR. DELLAPINA: Yeah, it's totally a financing, which has piece of it, they’ve always had 

on as a piece of their capital structure, SO- 
ME. BALLENTINE: Yeah. 

MR. DELLAPINA: So, if it reduces 500 a year- 

MR. BALLENTINE: Yeah. 

MR. DELLAPINA: —they have to do something with it, which is swap back. 

MR; BALLENTINE: So it’s amortizing. Yeah, it's amortizing debt I get it. 

MR. DELLAPINA; That's exactly what it is. 

MR. B AIEENTJNE: Rob, do we include this debt in our credit stats? 

MR. TRABAND: No, we don't. It fits into their trading book and so, you know, 

effectively they've got, you know, it's monetizing asvsets from price risk 
management. 

Prepared by U.S. Senate Permanent Subcommittee on Investigations, July 2002 
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TRANSCRIPT OF TAPED TELEPHONE CALL 

Telephone call among JPMoigan Chase employees Mr. Jeffrey Dellapina, investment banker; 
Rob (believed to be Mr. Robert Traband, corporate banker); George (believed to be Mr. George 
Serice, investment banker); and Enron North America employees Mr. Joseph Deffner, Chief 
Financial Officer; Ms. Lisa Bills, finance department; and Mr. Michael Garberding, finance 
department. 

September 13, 2001 
Conversation began at 10:08 am 

Identification of the speakers with the text is based on the Subcommittee staff’s best judgment. 

MR. DEFFNER: Okay. And, Jeff, one additional thing Andersen is throwing back is, 

when we confirm the deal this go-around— 

MR. DELLAPINA: Yeah? 

MR. DEFFNER: —I think they want us confirming it, if I'm not mistaken, with Mahonia, 

the Mahonia letter; is that right? Lisa, you're more familiar with the— or 
Mike? 

MR. GARBERDING: You're talking about the rep letter from Mahonia, basically, I think we 

talked about this before, saying, you know, it has the right to do 
transactions like this. Before what we've done is just really looked at 
the actual charter, and you’ve got the information, but now Andersen is 
pushing back and saying, hey, we need to have a specific rep letter that 
a representative of Mahonia signed that reps a certain point. 

MS. BILLS: Which is, yeah, separate front Chase. It doesn't have Chase showing up 

anywhere on the fax letterhead or anything along those lines, a separate 
fax number, et cetera. 

MR. DELLAPINA: Oh, Okay, lets talk about it, yeah. 

MR. DEFFNER: That goes to the same point you were raising earlier, Jeff, that from 

your side, you also want to make sure that Mahonia seems independent. 

MS. BILLS: If it helps, Jeff, we can get you a copy of what they're asking. 

MR. DELLAPINA: Yeah. I mean, of course, we're going to have to get that, sure, 

eventually. 

MS. BILLS: Okay. 
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TRANSCRIPT OF TAPED TELEPHONE CALL 

Telephone call among Mr. Jeffrey Dellapina, investment banker, JPMorgan Chase; and Enron 

North America employees including Michael (believed to be Mr. Michael Garberding, finance 

department); Mr. Brian Kolle, finance department; Mr. Eric Boyt, gas structuring; and Kelli 

Little, gas structuring. 

October 3, 2001 

Conversation began at 2: 12 pm 

Identification of the speakers with the text is based on the Subcommittee staff’s best judgment. 

MR. GARBERDING: . . . I've talked to our logistical people on several occasions, and we've 
talked to the Transco rep, for example, saying, you know, what if we 
did want to do it at one location and try to move three-and-a-half bcf to 
a point where there really only is capacity physically for two. 

MR. DELLAPINA: Yeah. 

MR. GARBERDING: Well, you know, it may raise a red flag, but technically you've got to be 
able to do it because it's a circle that comes- 

MR. DELLAPINA: True. 

MR. GARBERDING: -you're tlie first purchaser or first provider, and it comes right back to 
you, so the pipes should just be able to confirm it either way, but it 
probably would be a little bit cleaner, as long as we can all agree upon 
the points and locations, and if we're all comfortable with no fees. 

MR. DELLAPINA.: Yep. Yep. We've done it before. I’m pmtty confident we’ll get there. 

MR. GARBERDING: Okay, 
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£R0CE.E.D.XNG^ 

MR. : This is Jeff. 

MR. BALLENTINE: Jeff. Ken Ballentine. 
[Audio break.] 


2 


MR. ; The other day I called him 

for an approval. He was just yelling at me. I'm 
like, "Jim, I'm not even asking you about this." 

MR. : Well, I know that Enron 


is . So - - 

MR . : 

that . Yeah . 

MR . : 

yesterday . 

[Audio break . ] 
MR . : 

MR . : 

MR. : 

on Friday afternoon, 

MR. : 

MR. : 

at long last, sit and go 
Peter did-- 


Yeah, You heard about 

Yeah. Traband called me 

Are you around on Friday? 
Yeah . 

Maybe make a pencil mark 

Yeah . 

Because I think we should 
through the work that 
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MR . 
MR. 


educated . 


MR. 

MR. 

MR. 

MR. 


Yep . 

--on the sureties and get 

Yep , 


: Get me educated, anyway. 

: Good. 

: All right. So I"m going 

to mark that down and hopefully we can do that on 
Friday, and I don't know. Is Enron like looking to 
do something like this week or? 

MR. : I think this month. You 

know, basically, what they're doing is they're 
trying to roll over what's run off this year. 

The runoff is enormous. It's 550 million 

a year. 


MR. : Yeah. 

MR. : Because you've probably 

got about one-point -- actual ly, you want me to show 
you--I'll show you the chart that shows what their 
runoff is . 

MR. : Yeah. 

MR. : I can e-mail that up to 
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you ^ but . 

MR. : Okay. 

MR. : And that's what they're 

trying to do is replace that. I don't think 
there's any chance in hell that we're going to go 
for that, because it will reduce-- 

MR . : I agree . 

MR. : I mean. I'm not--I don't 

have any — 

MR . : I agree . 

MR. : But is there another way 

to do it? I don't know. 

MR. : Yeah. 

MR. : I mean, but I think--but 

the credit default swap market for them is off the 
chart . 


MR. : I know. [Audio break] 


then Enron, 

just because I think Enron' 

s number is 

gaudy . 



MR. 

: Yeah. 


MR . 

: And, you know. 

subject to 


criticism . 
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MR . 

: Yeah, 

yeah , 

yeah, yeah. 

MR . 

: I f we 

put more exposure on 

MR. 

: Yep . 



MR . 

: But-- 



MR . 

: We ' 11 

talk 

about i t . 

MR . 

: Yeah . 

We need to. 

MR . 

: All r 

ight . 

Good . 

MR. 

: All right . 

Good . 

MR . 

: I'll 

pencil 

in Friday and 


I'll get Lea to send you the stuff right away. 

MR. i Great. Thanks, Jeff. See 

you . 


MR . : Bye . 

[END OF TAPE RECORDING.] 
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PROCEEDXNGS 
MR. : You know, we never got 

back and I was talking to Traband yesterday- 
morning, like 8:30, the day before, about, you 
know, getting back to Enron. 

So I'm fairly pessimistic in our ability 
to do much with them right now. 

MR. : Yeah. I know. That's why 

I called. I'm just pulling into the garage. Let 
me call you back in about five or ten, if that's 
okay . 


MR. ; No. Take your time. 

MR. : Because that's exactly 

what I wanted to talk about, number one. Well, 

I've got a couple minutes [?] . 

MR. : Because I'll tell you 

what. I think if I'm Enron now, unfortunately, 
right, wrong, or indifferent, if your view is these 
guys, they could quietly access capital, they'll 
just pay whatever the hell it takes, because the 
last thing they want to do is have to go start 
doing bond deals now, right? 
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MR. ; Yeah. 

MR. : And, you know, maybe there 

are things we could do that are even outside of the 
default market. 

Like one idea I had is why can't we 
structure a deal where we're effectively shorting 
their bonds . 

We're covering the borrowing cost of the 
bonds and then we're shorting them. So it doesn't 
really get into the default swap market, but that 
might--the costs may be about the same. 

I don't know. I mean, if they don't see 
it and, you know, maybe they do a deal that's a one 
or two-year [?] . 

MR. : I'm not sure I quite 

understand that, but one of the things that I'm 
mentioning to Rob that makes some sense to me is, 
you know--you know, honestly, I don't mean to sound 
opportunistic because of, you know, everything 
yesterday, but, you know, liquidity is going to 
become that much more of a premium commodity here. 

MR. : Yeah. 
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MR. : Pretty soon and, you know, 

I think that, you know, we want to--! mean. A, we 
want to do the right thing as corporate citizens, 
and, B, do the right thing by the right clients. 

MR. : Yeah. 

MR. : And maybe the answer is, 

you know, we can't do a five-year, 350--350 million 
dollar deal. We can do you a one-year deal for 
250, so you got to blow it down really quick. 


MR . 

MR . 

MR . 

break] out of it. 
MR . 

MR . 


Yeah . 

And we'll just do it. 
And we'll charge [audio 

Right . 

Now, quite frankly, I 


don't think we can get there unless we get 
protection. 

MR. ; Yeah. 

MR. : I don't even think--even 

if we could talk about the insurance issue right 
now in terms of they hate--you know, they're 
stubborn about this issue [audio break] him and 
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Chris, but the bottom line is the insurance company 
[audio break] right now. So they're going to-- 
MR. : Right. That's exactly 

right . 


MR. : I mean, we're talking 

already ten to fifteen billion dollars of insurance 
paying through workman's comp, through, you know, 
deaths, [audio break], property. It's going to be 
brutal . 


So I think it's how do we, as efficiently 
as possible for the client, get protection on this, 
you know . 


MR . 

: Right . 

MR. 

: Some of it might be 


participation, paying a premium to participate, and 
some of it, maybe we can do some other stuff, you 
know. Let's [audio break] about it. 

But I think you're right. I think you're 
absolutely right, Rick. I mean, forget about the 
cheap money, but if you want to quietly get a deal 
done, where you don't have to go to public markets, 
this is what we always said we would do. 
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Pay- -pay- -you got to pay us large, but 
we ' 11 do it . 

MR. : Right. 

MR. : And for 250 million bucks 

for these guys right now, do they really want 
to--you guys are struggling syndicating normal 
stuff, aren't you? 

MR. : Yeah. That's right. 

MR. ; So I would--I would tell 

them like they should tell us like this week go do 
whatever you have to do, it'll cost me 25 basis 
[audio break . ] 

MR. : [?] low now. I mean, 

you're still talking about-- 

MR. : Two [?] , what, 360 

basis--you know, 3.6 percent. 

MR. : Yeah. The other thing, 

just on our group call this morning, you know, we 
were talking about, well, what are some--what are 
some revenue opportunities, you know, that we 
really ought to pick up the stick on between now 
and the end of the year. 
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MR. 

: Yeah, 


MR, 

; And yeah. 

So there were 


some--you know^ some derivative kind of stuff, you 
know, bond call monetizations and a couple other 
things . 

And I threw out, you know, the pre-paid 
product as one, you know, that, you know, 
certainly, this- -certainly, the atmosphere has 
changed, but, you know, Eric was kind of like, 
"Yeah, we definitely ought to think about that." 

I said, "Yeah. I think the challenge is 
going to be, you know, Enron's, you know, the 
most--the most exacerbated challenge, you know, 
because of our exposure and their exposure on the 
market," yada, yada, yada, but, you know, we ought 
to sort of think about, you know, who are--who are 
five people that we can go out and really push this 
on, you know, somebody like Dominion right now, 
with all the Louis Dreyfus natural gas reserves. 

MR. : Well, right after that 

announcement came out, I sent a note to--I sent a 
note to Fornal [ph] and copied like Cerese [ph] , 
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because both our Geronimo VTP products and prepays 
for them are [audio break] genius for them, 

I mean, they're totally leveraged. 

They're getting leveraged, right? 

MR . : Right . 

MR. : You're absolutely right. 

No. Thanks for sponsoring that. How should we 
follow up? Should we-- 



MR . 


Well, let me get up the 

elevator 

and , 

you know. 

within half an hour. I'll 

call you 

back 

and - - 



MR . 


All right. Bye. Bye. 


MR . 


And we'll make-- 


[END OF TAPE RECORDING.] 
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proceedings 

MR. : --rea]ly, really smart. 

MR. : Hey, what's up? 

MR. ; Hey, man, 

MR. : What's up? 

MR. : I was just practicing my best 

[inaudible] , 

MR. : Exactly. 

MR. : What's going on? 

MR. : Not much. I thought we'd try to 

call Joe. 

MR. ; Who's on the phone--Rob? 

MR. : Rob is here, and actually George 

is here as well. 

MR. : Hey, George. 

MR. : Hey. 

MR. : Okay. New is this still mostly 

listening? Because I don't think I'm, you know, we're, any 
of us, prepared to offer any solutions. Are we just-- 

MR. : I think it's brainstorming, and I 

think it's brainstorming about, you know, what --what can we 
possibly think of. You know, so for instance, you know, 
for George and Rob's benefit, something that Jeff has 
mentioned to me a couple of times that I'm not, well, I 
honestly hadn't sat down to think of it, but even if I did, 
I think it's kind of one of those things that just reflects 
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how much smarter Jeff is than I am. 

But he was, you know, just, okay, let's do a 
pre-pay and to cover this what if we then go out and short 
the bond, short some Enron bond? Now, we've got to go 
borrow the bond somewhere and, you know, what would we ask 
for, from Enron, to kind of cover us on that securities 
borrowing situation, something like that. 

MR. : It's not clear to me, in that 

situation, if we're even specifically telling Enron what 
we're doing. We may or may not, if we were doing that. I 
think what we're trying to gauge is how, how aggressive they 
are to pay for this stuff now, which is discreetly get, you 
know, several hundred million dollars and have no market 
knowledge of what's going on and not necessarily reveal that 
could be a route we'll propose, but it might be something we 
do without even telling them. 

MR. : Yeah. 

MR. : Say, look, 200 basis points, 

you're done for a year. 

MR. : And I think, you know, the trick 

for us is going to be, if we can think of something- - 

MR. : Yep. 

MR. : --you know, it's going to take, 

you 'know, maybe particularly now just because of all of the 
market disruption, you know, we're going to have to get 
credit to sort of-- 
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MR. : Yeah. 

MR. : --you know, sign up for kind of an 

underv/riting period, not unlike the one of these things that 
we did a couple of years ago where we then took like SO days 
to layer [?] in a couple hundred million dollars of 
default [?] swaps. 

MR. : That was last June. 

.MR. : Yeah, no, I hear you. 

MR. : I think that one of the things we 

ought to--we ought to recommend to Joe, and I'm thinking I 
still have an e-mail you sent out a while back, Jeff- -Enron 
pre-pay, no. You sent something out to somebody with like a 
graph- - 


MR. 

: Yeah . 


MR. 

: There it is . 

And so, in '01, how 


much have we really run off since sort of the first of the 
year? It's kind of hard to read this graph. 

[Telephone ringing.] 

MR. : That's Joe. Hold on a second, 

okay? 

MR. : Yeah. 

[Pause . ] 

MR. ; So how much did we run off this 

year? 

MR. : I'm guessing 400 to date. 

MR. : Yeah, because I think that--I 
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think one of the things that we just honestly have to say to 
Joe is, you know, politically, et cetera, you know, just 
kind of given that I guess you can sort of think of it, 
yeah, on the one hand, we've got a bunch of these things on 
our books that, you know, have got pieces of surety bond 
paper attached to them, you know, in kind of the crudest 
fashion. I think you just have to accept that v/e've sort of 
come to deem ourselves a little bit less secure than we used 
to be . 

MR. : Yeah, exactly. That's going to 

come more onto the Enron book-- 

MR. : Okay. So, in other words, sort 

of, without anybody really trying, our Enron book is just, 
it "creeped" up to gigantic proportions, you know, as the 
value of those sureties, you know, just-- 


MR. 

: Sure . 


MR. 

; -“just faded away. 

All of which 

you know. 

we've kind of paid off 

400 or even if 


you want to kind of be sneaky and say for all of '01 maybe 
the pay-down is 500- - 

MR. : Right, 

MR. : I don't know, politically, we 

can't go back to reflect [?] 500. 

MR. : You're right. 

MR. : We'll try for something. I don't 

know if it'll be 250 or 300 or less than 250, but, to me, 
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that just sounds like the battle that at least could be 
fought, and you know we're going to have to come up with a 
risk-mitigation strategy that we can speak to with 
confidence to right that battle. 

MR. : And then I think that's--! think 

you have--then that message is that whatever we replace, 
we're going to be pressured to mitigate. TUid what, Joe, 
what we can try to do is come up with a proposal that gives 
you some economic view of what that's going to cost, and you 
know- - 

MR. : You know what default [?] swaps 

cost, so that's the one thing you always have in the back of 
your mind as a possibility, Joe, to pay that, plus some 
asset carrying cost, 

MR. : Yeah. 

MR. : But, you know, for a short-term 

deal just to get something done and roll some money, 
now--but we'll try to come up with other ideas. But there 
is a, you know, if he always [?] wants to pay the offer on 
the default [?] swaps, we could do that. 

MR . : Right . 

MR. : Okay, Well, hold on. Let's go 

ahead and tie him in. And I suspect this woman, Lisa Beals 
[ph] is likely to be with him. 

MR. : Okay. 

[Pause . ] 
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MR. : Go ahead. 

MR. : So Rob and George are actually 

with, we're all together in one room, and then I think we 
have Jeff“- 

MR. : Hey, Joe B. [?] . 

MR. : Hey, how ya doing, man? 

MR. : All right, bro. 

MR. : How are you hanging in up there? 

MR. : Eh, you know. Actually, probably 

better than my wife, man. She seems to be seeing more of 
the families at school and suffering more through this. 

It's, for us, you know, you just sort of plug through it. 

MR. : Yeah. Aye, yi, yi . 

We've got myself, Lisa, and Mike Garberding over 

here . 

MR. : Okay. 

MR. ; Well, I'm trying--! 'm trying to 

figure out what the best way is to kind of, kind of start 
this off, Joe. I mean, you know, I think the basic setting 
is, you know, clearly, we've, you know, number one, I think, 
you know, we've--one of the last couple ones of these 
pre-pays that we did, maybe it was the last one, I think, 
you know, which was a pretty big jumbo one, and, you know, 
there's a little bit of rhetoric that we, you know, that we 
used internally because it was something that we talked 
about, which was that we were going to take a considerable 
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amount of time off from this market 

MR. : Right. 

MR. : And so, you know, just so you'll 

know, we're going to--we're faced with the risk that 
somebody has a reasonably good memory, and they call us on 
the carpet on that, 

MR. : Yep. 

MR. : And so we have to plead guilty to 

that, just for having the conversation. 

Number two, you know, maybe--! don't have the 
exact figure, but I think we were all kind of thinking that 
year-to-date, '01, we’ve had in our Enron pre-pay portfolio, 
approximately, 350 to 400 million roll-off. 

MR. ; I think fer the year we think it's 

probably somewhere just north of 500 million for the whole 
calendar year. 

MR. : And we kind of thought about the 

same number. 

MR. : Right. 

MR. : I think one of the other kind of 

facts of the matter is, although we certainly have the 
mitigation of the surety bond paper that we have attached to 
a bunch of these pre-pays, and some of them are also 
mitigated with other kinds of instruments, at least with 
respect to the sureties, you know, we've been I think pretty 
frank with you guys that we've, you know, had a battle with 
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our credit chain, where they basically just deemed those 
instruments to be, you know, of far less value than when we 
booked these deals, and so through no fault of ours, yours 
or whatever, our balance sheet, our Enron balance sheet 
exposure has just sort of, you know, migrated, you know, 
geometrically upward as we kind of reassessed the value of 
that risk mitigation. It’s there, and we wouldn't want it 
to go away, it's just not a basis upon which we sort of 
automatically feel like we can book new exposure and kind of 
deem ourselves to be mitigated. 

MR. : Right. 

MR. : So-- 

MR. ; Joe, do you even think they're in 

the market? I mean, I ' d be shocked if they're in the 
market . 

MR. : Providing bonds like that? 

MR. : Yeah. 

MR. : Yeah, actually, we've gotten some 

pretty good indications. I mean, there are a number of them 
that are gone. I mean, Travelers is sitting out, Chubb is 
sitting out, Zurich is sitting out, Camper [?] is out, but 
there are a couple of other names. I think we were 
originally putting out interest for a 5-year- - 

MR. ; Yeah. 

MR. : We had about 125 million of 

interest come in, but there was a lot more interest if we 
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shorten it to 3 years. At this point, though, I know you 
guys have struggled internally with them. I've got Bear[?] 
still talking to people, but I've also given the heads-up 
that the sureties may not be the risk mitigant we're going 
to go for this year--this go-around. 

MR. : Yeah. Some are also talking about 

this event, too, right? Which they're trying to assess what 
their damages are, right? 

MR. : Right. I mean, that's why a lot 

of these guys are just out of the market right now. So the 
feedback we've got is a number of thetn, Chubb, Travelers, 
and others just won't accept the exposure they have right 
now. 

MR. : Right. 

MR. ; Hopefully, they'll come back, but 

there are still guys that are out there open for business. 
We're not finding any problems still on, you know, 
construction bonding and things like that. 

MR. : Yeah. 

MR. : But Stuff like this, which is more 

of a specialty product, there is a lot of hesitation to get 
out there and dc anything big until, you know, some time 
passes . 

MR. : Yep. 

MR. : I mean, I suppose, you know, even 

if, even if that market kind of stays open, I think one of 
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the other risks that's out there is just the potential 
quality of documentation. I just have to assume that those 
guys that are sort of in a market crisis like this, to the 
extent that, you know, we all invested a bunch of time, you 
know, about 3 years ago, in rewriting these sureties to a 
different instrument than what came off the shelf. You 
know, they may, they may basically say we're not writing it 
like that any more. 

MR. : That's fair, I don't think that's 

necessarily going to be a risk we'll actually ultimately 
have to live with, but I think, I mean, [inaudible] there 
will be some more questions on the bonds. 

MR. : Yep. 

MR. ; Yeah, the reinsurance community. 

Well, just the reinsurance community is going to get crushed 
there, so we'll see. 

MR. : That's right. That’s where the 

problem is right now is-- 

MR. : Yep. 

MR. : --the guys like Travelers and 

Chubb, they're open for business only if they get 
reinsurance, but they don't have any reinsurance to play 
with. 

MR. : Exactly. We've heard the same 

from [inaudible] and, you know, a bunch of others. 

MR. ; Right. 
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MR. : You know, they'll take--they'll 

take it for their book, but it's a very small size. 

MR. : Right. 

MR. : Well, I think what I'd like to do, 

you know, 1 think, Joe, I think it would be helpful, you 
know, we should, we should brainstorm a little bit about 
what some risk mitigation alternatives are. I think, 
really, preceding that, though, I think that the--I think 
the right kind of request for us to consider, you know, to 
continue to work on is something that's going to be, you 
know, less than what you're seeing as our run-off amount, 
okay? 

MR . : Okay . 

MR. : I just don't think that 

we ' re- -that ' s probably not going to be a very successful 

battle for us. 

MR. : What number do you think, do you 

have in mind? 

MR. : I don't know. You know, I'm sort 

of thinking 250 to 3-, you know. I know you came with 350. 
I'm happy for that to kind of be the number that we start 
with- - 

MR. : Right. 

MR. ; I just, I think I ' d be kind of 

stupid to give you a high degree of confidence on that 
number right now just taking everything into totality. 
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MR . ; Okay . 

MR. : So, but I just want to make sure 

that we're all sensitized to that. 

MR. : I think it’s fair, you know, it's 

fair to say, Joe, that there's also a hich likelihood that 
we are going to have to propose internally some form of risk 
mitigation . 

MR. : Right. 

MR. : And, you know, the most obvious 

one is extremely expensive and is there any other way we can 
come up with a creative risk mitigation strategy. 

MR. ; Ballantine. 

MR. : Are you suggesting just credit 

derivatives is the most expensive alternative? 

MR. : Yeah. I mean, I think, you know, 

that stays on the table as, yeah, as for short term, you 
know, want to roll over discreet financing, do it reasonably 
short term an a pretty high cost, that is there, and 
probably will be. 

MR. : Okay. 

MR. : But can v/e come up with something 

else creative to propose internally. 

MR. : Right. 

MR. : You know, that's the question. 

MR. : I was going to throw out- -I'm glad 

George is on the phone- -going back to the old performance LC 
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option, is that- -does a performance LC really hold any value 
any more? 

MR. : Well, I think you still run into 

the capacity situations that we have been running into 
[inaudible] . 

MR. : Well, [inaudible], you know, his 

question is, you know, does that work for us. 

MR. : Oh, yeah, yeah, yeah. No, that 

works . 

MR. : Yeah, I think that-- 

MR. : That works. 

MR. : If we could get them, that works. 

MR. : Well, the question is, I mean, is 

there a difference between performance LCs and financial LCs 
any longer? 

MR. : Oh, oh, that Arbitrage. I don't 

think so, right, George? 

MR. : Well, I mean, we haven't, we 

haven't tried that in a while, but I mean there still is, 
you know, as far as capital allocation, [inaudible] . 

MR . : Okay . 

MR. : And there's a 50-percent capital 

weighting, and we had always kind of priced it, in the old 
days, kind of 75 percent of what we thought your drawing [?] 
cost was to be able to [inaudible] . So I don't think that 
there's a reason why, you know, theoretically, that would 
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not work. 

MR. : The options that strike me clearly 

are the performance LC against a physical pre-pay, a 
financial LC against perhaps a financially settled pre-pay 
or a true syndication of the funded deal on a risk basis to 
everyone except Jim McBride. 

I mean, any of those options don't sound workable 
as such or-- 

MR. : Well, now we start I think 

talking about, you know, just anecdotally, what the 
potential costs are. 

MR . : Right . 

MR. : That's why I was asking George's 

view on all of that. 

MR. : On one of these? 

MR. : Yeah. I mean, the sense we've 

been getting ail year is, you know, funded assets are what 
the market is looking for, as opposed to just unfunded 
commitments. And so if that is still the case, there is 
really a performance base or a financial LC, is that going 
to syndicate it any better or worse than a funded 
participation in the deal? 

MR. : In general, if you're talking a 

funded versus an unfunded asset, you're actually correct. A 
funded deal is going to go, you know, many, many times 
better. And, you know, if we kind of want to shift a little 
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bit to get more of the reality of capacity, yeah, I think 
you're on the right track, as far a that goes, if we're 
talking about going to the bank market here. 

MR. ; I think two, I mean, two 

alternatives, as far as, you know, getting a quick deal 
done, the old ways, as I recall, you know going back a few 
years, we would have you guys underwrite, we would syndicate 
the following quarter as quickly as possible, and I think at 
times you would mitigate the risk, in the short term, as 
Jeff indicated, through a credit derivative hedge until we 
could syndicate, and then you'd lift the hedge, I think 
that's clearly one option to cover off on the exposure. 

I think there's other options. We could just 
corral a bunch of the LCs we are using against our own 
collateral postings right now and pledge a bunch of LCs 
against the exposure and then drop all of those LCs and put 
them back to our regular course of business once we have 
syndicated the position. 

Those are two short-term fixes. 

MR. : How much risk are you willing to 


take on the re-- 

(audio break] 
MR. 

point . 


MR. 


I'd say I'm all ears at this 

Okay. 

Where we are, if-- 
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MR. : What is the shortest possible 

scenario for you--like 6 months, [inaudible] months? 


MR. 

: I'd prefer to 

do like a year. 

MR. 

: Okay. 


MR. 

: And if we do a 

. year, clearly, 


think we just want to do it as a financially settled pre-pay 
rather than delivering, you know, the volumes we'd be 
talking about . 

MR. : Okay. Okay. 

MR. : But even if it ' s a year, I think 

we'd be willing to look at that, and if we ultimately get 
into syndication of this thing, we'd determine that we can 
take it out to 3 years perhaps, perhaps we can amend it and 
put it av/ay for a while, but as far as getting it closed, 
you know, whatever you guys--I guess I'll listen to hear 
what you guys think can work internally to get this deal 
executed . 

MR. ■ : Right, right, right, right, right. 

MR. : Do you think we'd want to do the 

funded kind of executions? 

MR. : Well, again, if we're talking 

about going to the bank market, I think, in general, a 
funded deal is received much more favorably than an 
unfunded. I mean, I guess, knowing the other things that 
are potentially in the pipeline for you guys, I would love 
to see a solution other than bank market here, which I think 
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we're kind of new [inaudible] things, but, yeah, in general, 
a funded asset is going to go a whole lot better. 

MR. : George, do you see a lot of bank 

stuff that Kelly is talking about [inaudible] ? Because the 
sheets I have don't really have us doing a lot in the bank 
market . 

Are you saying that? Or there might be some stuff 
I'm not aware of yet. 

MR. : I think there are a couple of 

deals that are still out there that are trying to wrap up 
that have been out there for a while. There's, obviously, 
you know, Verizon's[?] BPP[?], which we're coming into at 
the next month, and I know that a couple of other banks are 
looking at . 

MR. : Yeah, I think that one is pretty 

much--I mean, that one is really out of the market. There's 
just a couple of names looking at it. 

MR. : Yeah, but in terms of kind of 

carryover, and then you've got, you know, our own, you know, 
Flagstaff transaction that is still getting wrapped up, and 
then I know we're working on another transaction that may or 
may not get there, and I would assume there are some others 
out there . 

MR. : Which one is that that you're 

still working on? 

MR. : The Cosmo. 
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MR. : Cosmo. 

MR. : oh, okay. I'll talk about that 

one at Ben’s meeting this morning. 

MR. ; Are you up to speed on that one? 

MR. : Yeah. Yeah. I'd prefer not to 

comment on it just yet, though. 

MR. : We'd appreciate your comment. 

[Laughter. ] 

MR. : How did you put it yesterday, 

Rick? To be honest with you this time-- 
[Laughter.] 

MR. : But I'd say, you know, and 

certainly George is, you know, on the same page as us. A 
funded deal v:ill syndicate a lot better than the unfunded, 
particularly if we have to start packing the pricing on the 
unfunded or the funded for you guys, unfunded for other 
people. If you guys take a look at the options we just laid 
out, and I know, Rick, you know, Brandon [?] and you were 
talking about just, you knov;, what size, just short-term 
Enron risk you guys may be able to hold if--clearly, unless 
we cannibalize some of that, l think then we'll be more open 
to that option. Whether or not we need to cover it 

off with derivatives for a short term or perhaps we could 
set a window that says, you know, from closing for the next, 
you know, whatever, 30, 60, 90 days, you guys might be able 
to wear it while we syndicate the exposure down, and if at 
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that point ,we haven't, we'll have to kind of wrap with 
either derivatives or LCs or such until they'll get 
syndicated . 

Is there a window you guys could hold the exposure 
or do you need to put it away immediately? 

MR. : Okay. Well, obviously, we've got 

to come back to you on that. That's certainly what we're 
thinking about and probably can't comment on that right now. 

MR. : And then whatever you think 

expected pricing would be on-- 

MR. : Yep, 

MR. : I mean, I'm not confident the 

arb{?] on the performance LC really makes sense, given the 
appetite for funded paper at this point, but if that does 
make economic sense, we'd be interested to hear that. 

MR . : Okay . 

MR. : What do you think the process or 

response time is going to be on this one? 

MR. : Well, you know, obviously, I think 

we should just accept that this week is kind of shot. It 
gives us a couple of days to get our script together, you 
know, to start attacking the mountain, and I think it's 
going to have an awful lot to do, you know, I guess if we 
can come up with some, you know, alternative- -alternative 
risk mitigation stuff, you know, establishing some 
confidence, you know, that that can get executed and then I 
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think that, to the extent that it's more of a bank 
syndication type execution, you know, to a certain extent, 
that's just going to kind of come down to pricing. 

MR. : The other thing we’re trying to-- 

MR. t And I think, you know, 

understanding what the holding period is going to be, you 
know, how long that's going to be, I think, you know, 
clearly, our desire is going to be to get it, you know, off 
the books, you know, ASAP, before the end of our year end-- 
MR. : Right. 

MR. : And that's going to be a bit of a 

function of what the rest of your calendar looks like. 

MR. : But now when you say get it 

off--are you talking about the exposure or the funded asset? 

MR. : Well, preferably, well, the 

exposure for sure, right? So I think, at a minimum, we're 
closing year end with a bunch of credit default swaps- - 
[Audio break.] 


MR. 

: Hey, John, can I call you back? 

MR. 

: Sure . 

MR. 

: Bye. 

[Audio break. 

.] 

MR. 

: We'd come back, and we're able to 

do something, and, you 

know, and ultimately we're going to 


take this out to some sort of bank market [inaudible] - - 
MR. : Right. 
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MR. : --all of this kind of stuff, and 

you guys - - 

[Audio break.] 

MR. : Hey, John, Hello? 

MS . : Hi . 

MR. : Hey, what's up? 

MS. : Jeff? 

MR. : Yes. 

MS, : Hi . Well, I spoke internally with 
the different persons involved and with my boss, and it's 
difficult for the bank to close the transaction today. 

MR. : Okay. 

MS. : Because we have a lot of persons 
involved in the problems with gas[?] futures [?] . 

MR . : Okay . 

MS. : And my boss prefers to wait some 
days--the markets stabilize. 

MR. : Okay. 

MS. : And so if it's possible to wait 
until Tuesday to see how the things go. Of course, we are 
all committed in this transaction, there is no problem, but 
it's just that we have a lot of people involved in the 
power [ ? 1 future problems . 

MR. : Okay. Would you kindly ]ust have 
your colleagues in Buenos Aires convey that to-- 

MS. : Yes, I already spoke with them 


22 



704 


just a few minutes ago. 

MR . : Okay . 

MS. : So they are going to call there 

very soon. 

MR- : Okay. So, if that's going to 

happen, we should definitely wire the money back to you. 

MS. : Yes. 

MR. : Do you--does our back office have 


instructions on where to send it? 


I'm going to call them now to call 


your back office. 

MR. 

MS. 

MR. 

MS. 

MR. 

MS. 


Thank you. 
Okay? 

Good. 

Thank you . 
Bye . 

Bye . 


[Audio break . ] 


-~we have certainty lowest risk of 


execution. 

MR. : How does that--okay, I just want 

to make sure I've got my head around that in terms of the 
question that I would expect to get asked, which is kind of 
like, well, wait a second, you know, if we give them cash--I 
guess this becomes a function of the short-term versus the 
longer-term use of the cash, which is, you know, if there's 
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a cash funding and the short-term Band-Aid is to divert, you 
know, those trade credit LCs to our direction, you know, 
you're not up any net cash, correct? 

MR. : The's right. It's just pure 

geography that we've got a short-term working capital use of 
cash, 

MR. : And so then the risk is on that, 

in fact, we get the thing syndicated, and then you redeploy 
the LCs back to where you had them before, and you've got 
"X" millions of dollars, you know, back in the systerr., 

MR. : That's right. That's right. All 

of the cash flow is just working capital items, deposits, 
and, while it is still important to us, it's not as 
important as the other stuff. But the intent would be it 
would just be a short-term working capital item until we 
syndicated it, and then we got the LCs back and brought the 
cash back to them. 

MR, : Sounds good. We will --we 'll get 

to work on this. 

Is there any more to cover on the pre-pay before 
we get started? 

MR. : I don't think--tell me if I've got 

it right. The sense to me is, I mean, if, if the underlying 
deal is still going to be a pre-pay transaction, regardless 
of where we take the credit exposure, and term and all cf 
that, I mean, that's, you know, off-the-shelf documents, 
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with the exception of maybe doing this as a financially 
settled, rather than physical. 

MR. ; Right. 

MR. : And that's the kind of deal kind 

of between Enron and Chase. We could do that in, you know, 
in a week maximum time frame, but it's the kind of thing I 
wouldn't press, but I'll just start, at least on our side, 
just document that up and have that ready to go, and then 
determining just wherever we place it or hold- -you know, 
we'll have a couple of weeks to figure that whole thing out. 
But the mechanics of the actual closing between the two 
institutions should be relatively simple and easy. 


MR. 

: Yep . 


MR. 

: Yeah, I think that's 

right . 

MR. 

: I think I'm okay now. 

You know. 


we've had problems with this in the past, Joe, but I think 
I'm okay to do a cash settle deal now. 

MR. : Yeah. Yeah, okay. Good. 

MR. : We got some CFTC changes recently 


that may make that okay. 

MR. : Okay. 

MR. : But I'll just, I'll go through 


that . 

MR. ; Joe, before we drop off, I was 

hoping you might be able to help me. I just got a call from 
one of our credit guys that Enron had shown up on some 
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report as having missed a margin call last night for 120 
million bucks. 

MR. : To you guys? 

MR. : Yeah. 

MR. : I’d say give Gleason[?] a call on 

that. He's making all of the decisions right now on that 
side. 

MR. ; Okay. Okay. 

MR. : In fact, I thought he had 

mentioned that he was going to call you guys and say, you 
know, we need a day timeout, just everybody is taking a day 
timeout. The same thing happened I think with CP yesterday 
and all, but-- 

MR. : We'll follow with up with him on 

that . 

MR. : And on my side, you know, my 

goal--I know there has been some question as to coordinating 
curves and all of this stuff, but if you haven't done it 
already, we need to get the core dollars into that account 
on the APEA deal . 

MR. ; Is that--Mike's here--where ' s that 


stand? 

MR. : Right now where it stands is that 

there's a question between what the margin is on how we look 
ai it versus them, but at the end of the day, it [inaudible] 
circle . 
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MR. : It should be the same, right? It 

doesn't matter what it is. 

MR. : It doesn't matter what is. 

MR. : Whatever you think it is, I just 

need you to do it. 

MR. : Yeah, we are. 

MR. : When is that going to be done? 

MR. : That is going to be run today. We 

couldn't run it yesterday, so we are following up on it, and 
we should have it solved today, So-- 

MR. : Okay, because that's been going on 

for a bit. Okay. 

MR. : Beat on Mike if you don't see an 

answer on it . 

MR. : Yeah. I know everybody is trying 

to get this right, but now it's better to do it and get it 
not so right . 

MR. ; Yeah. 

MR. : Because it's only margin money, 

it ' s not-- 

MR . : Okay . 

MR. : Exactness is not the most critical 

thing right now. If there's some dispute on the forwardt?], 
it doesn't matter. It just can't wait-- 
[End of Recorded Segment.] 


27 



709 


UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


In the Matter of the Collapse of Enron 


Dellapina, . (AT) 52 [2 of 2] 


September 13, 2001 
10:08: 34 


[TRANSCRIPT PREPARED FROM A TAPE RECORDING.] 



710 


proceedings 

MR. : Right. 

MR. : Okay. And, Jeff, one additional 

thing Andersen is throwing back is, when we confirm the deal 
this go-around-- 

MR. : Yeah? 

MR. : --I think they want us confirming 

it, if I'm not mistaken, with Mahonia [ph] , the Mahonia 
letter; is that right? Lisa, you're more familiar with 
the- -or Mike? 

MR, : You're talking about the rep 

letter from Mahonia, basically, I think we talked about this 
before, saying, you know, it has the right to do 
transactions like this. Before what we've done is just 
really looked at the actual charter, and you've got the 
information, but now Andersen is pushing back and saying, 
hey, we need to have a specific rep letter that a 

representative of Mahonia signed that refs [?] a certain 
point . 

MS. : Which is, yeah, separate from 
Chase. It doesn't have Chase showing up anywhere on the fax 
letterhead or anything along those lines, a separate fax 
number, et cetera. 

MR. : Oh, [inaudible] talk about it. 


yeah. 


MR. 


That goes to the same point you 
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were raising earlier, Jeff, that from your side, you also 
want to make sure that Mahonia seems independent . 

MS. ; If it helps, Jeff, we can get you 

a copy of what they're asking. 

MR. : Yeah. I mean, of course, we're 
going to have to get that, sure, eventually. 

MS. : Okay. 

MR. : So-- 

MR. : So I guess we'll hear from you 

guys you think on Monday? 

MR. : No. 

MR. : Nice try, though. 

MR. : Yeah, that's kind of our starting 

point . 

MR . ; Okay . 

MR. : One thing we're doing through the 

rest of the week is just trying to figure out which banks 
are open for business and, you know, which banks are 
physically open, but closed from a credit or commitment 
standpoint. There's a lot of work going on in New York, you 
know, calling different folks, because obviously there are a 
lot of financial institutions, a lot of foreign banks in the 
World Trade Center. So we're doing a lot of that work this 
week to just kind of figure out what kind of market there 
will be next week and the following week. 

MR. : Okay. All right. Well, we'll 
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wait to 
started 


hear back from you guys. We'll get the process 
on our side. 


MR. 

: Sounds good. 

MR. 

: Thanks, Jeff 

MR. 

: Thanks . 

[End of 

Recorded Segment.] 
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MR, : Hey, do you have a 

minute- -George and Rob are still in here--do you 
have a minute to try to fire a call in with us 
right now to Eric Fornell? 

MR. : Yeah, the value of which 

is? 


MR. : [Tone.] And, number two, 

to get him fired up about helping us fight the 
battle on, you know, whatever kind of holding 
period we end up-- 

MR . : All right. Give me, give 

me your real guts here. Do you think we're going 

to having any holding period on this [inaudible] ? 

MR. : Well, no, I think that we 

have to have-- 

MR . : I don't think-- 

MR. : I think we're going to 

have to have the credit swaps like from the 
beginning or something like-- 

MR . : Yeah. I mean, the holding 

period I think is maybe a de minimis number- -maybe , 
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you know, 50, I just, [audio break] --I can't 
believe anything is uncovered. 

MR. : Yeah, I hear what you're 

saying. I'm just wondering if we don't just put 
together before even you talk to Eric just like 
what our three alternatives here are, what our, you 
know, what we think it could cost the company and 
what the-- 

MR. : Yeah. 

MR. : --and just put it on a 

quick, little chart or put the boxes. 

MR. : [Inaudible.] 

MR. : And I think there are 

extremes, right? The one extreme is we go out and 
buy swaps on everything, and we buy them for a two- 
to three-year period, whatever the market will give 
us, and then if, and when, we can syndicate this 
thing, we'll sell the swaps, and, you know, they'll 
suffer bid all for consequence. So if we buy them 
at 200 and we sell them for 180, that costs the 
company 20 bits. 

MR. ; And we'll just [inaudible] 
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in the documents that we have an adjustment for 
that? 

MR, : Yeah, exactly. And, you 

know, that kind of--well, basically, you don't even 
need them in the documents. It's more like a 
handshake because we own the swaps, and we, you 
know, we're the only ones who can change it. So 
they'd have to come back to us and make a price on 
it. So it's all we control everything at that 
point. It's more them trusting that we will help 
them switch it to a syndicated deal and get the 
cost down. 

But I think that's oiie extreme that we lay 
out to Joe. It's we're going to [tone] , and it's 
basically going to cost you 250. We'll do a 
two-year deal at 250, if that's what we can 
[inaudible] spot and the default swap market is, 
and, hey, you know what, you know, under Rob, and 
George, and Rick, they're going to try their best 
to syndicate this thing and get you all of the 
economic return back on that thing. If they get it 
down to 150, great; if not, you're stuck with it, 
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and you can always refinance it. We'll be happy to 
refinance it at that time. 

But that's your starting point. This is 
your worst case in getting credit to sign on that 
we can do that, and then start sort of clawing back 
what would be better to bring the costs down for 
him . 


So can we reconvene later? In the 
meantime, I will find out from the desk what is 
accessible, in terms of default swaps, what we 
would need to carry that asset and just say this is 
our starting point of a deal that we can show 
credit we can do, which they can't object to 
really . 


MR . 

MR . 

don't show them that 
they're going to be 
MR . 

MR . 

this is what we can 
has got their backs 


: Right . 

: But then we--because if we 

you could do this thing, then 
very nervous . 

: Oh, absolutely. 

: So at least we say, look, 

do, but obviously the company 
up against the wall. If we jam 
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them at Libor [?] for 300 and show no credit 
flexibility, they're going to be pretty bummed, but 


I could do it, guys. 

So now they at 

least 

know the 

market is there. 




MR . 

: Right . 



MR. 

: And then we 

start 

backing 


up and say, we go[?] about 4- or 500. Can we at 
least hold 150 through year-end because we've got 
another 150 rolling off concurrently? That's one 
argument . 

Today, if the clock stops today, and you 
gave them a three-month window to syndicate, we put 
a new 150 on, but every day we're losing another 
150, right? Between now and year-end. 

MR . ; Right . 

MR. : So, you know, just giving 

thetn--I'm just wondering if we, sure, we can call 
Eric, but we don't really have anything yet that 
we--I don't know. It's your call, Rick. I'm happy 
to be on it . 

MR. : Well, I'll tell you what. 

I'll just give him a call and just tell him that 
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we're looking at this; you know, we're going to, 
you know, that you're putting something together; 
that, you know, we're trying to get our script 
together for Ballantine; that the real trick is, 
you know, to kind of give the best deal for the 
client, you know, what can we do that — 

MR. : Yeah. 

MR. : You know, we need to, you 

know, I think it would be a great goodwill gesture 
for us to, you know, hold a little bit of this. I 
think, you know, I don't know. I mean, this is 
sort of mixing apples and oranges totally, but 
based on Joe's comment, this other deal we're 
working on, he's probably thinking-- 

MR. t It ain't going to happen. 

MR. : It ain't going to happen. 

MR. : So do you guys want to 

come up with your scenario of how you could fund 
this thing? 

MR. : I'm assuming that the 

uncovered amount we're talking about, the 150 or 
whatever the number is, would still have, would 
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still look like Cinaxidible] what it's replacing and 
how it's the surety support. 

MR. : No, I don't think so. 

There's no way the sureties are right in this 
stuff . 


MR. : I've got to agree with 

that. I've got to figure they're just in such 
disarray . 

MR. : I can't even imagine. The 

reassures [?] could be gGtting--there' s no way. 

MR. : But, Rob, we would 

definitely ask for it because I think it's a good 
add-on, but not only .would the bank put no value in 
it, I don't think they'll possibly write a deal. 

MR. : I don't think they're 

putting no value on it. I think it's just, I mean, 
there are numbers that have gotten done in these 
prepaids that wouldn't get done without it, but 
they're not putting a lot of value in it. 

MR. : Right. Right. 

MR. : And so I think the 

argument for holding 150, which is a big number, is 
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a little more sound when you say we're replacing 
that 150 with something that looks like we've 
already got, we've got the support from the 
sureties. Our overall exposure to Enron when the 
surety goes down, what we're replacing looks like 
what we're losing. I just thought--and I hear you, 
but - - 

MR. : Well, I think your thought 

process is totally logical, and-- 

MR . : I hear you. 

[Simultaneous conversation.] 

MR. : I believe in it. 

MR. : --sureties, you know, your 

choice [tone . ] 

MR. : I hear you. It's 

something we would definitely ask Joe do, which is 
get cover on the 150, why not? 

MR. : I'm just assuming it's 

better than nothing. 

MR. : It is. It is better than 

nothing . 

Okay. Well, do you guys, should we--I'll 
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call you in a bit, and I'll try to probe from this 
side, and then you can possibly probe what you 
think is practical that you could argue is doable 
in, you know, 30 days or in 90 days, in terms of 
costs from the bank side. 

MR. : It's going to be 

expensive . 

MR. : I mean, George, what are 

you thinking off the top of your head, like 180? 

MR. ; [Inaudible.] 

MR. ; 175? 

MR. : Yeah, I mean, I think it's 

going to be between 150 and 200. 

MR. : And what kind of fees? 

MR. : Well, what tenor are we 


talking about now? 

MR. : Just say three-year. 

MR. : Three-year? I mean, I 

think you could [inaudible] yield to between 150 
and 200 between margin and up front. That's your, 
that's your range. 

MR. : So maybe 150, with a 
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75-basis point up front. 

MR. : Something like that. I 

mean, it also depends upon how big a chunk we're at 
[inaudible], obviously. That'll push it more 
towards the 200. 

MR. : Right. 

MR. : I mean, if our strategy is 

to go to just the two folks and have them each take 
a 50 to 75 chunk or even 75 to 100 chunk if we 
really make it a [inaudible] , which is I would 
guess the way that maybe they'd want to go with 
this thing. See, they are just going to be super 
sensitive because this will be a new marker out 
there for Enron-funded paper. 

MR. : Exactly. 

MR. : I would think they'd want 

to keep it down to a handful of banks, like three. 

MR. : Exactly. That's why I'm 

sort of suggesting, if you're thinking 200 all in, 
and we think we could do a deal at like 250 to 275 
ourselves - - 

MR. : Yeah. 
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MR. 

: You know. 

MR. 

: [Audio 

break , ] 

MR. 

: What ' s 

that ? 

MR . 

: That ' s 

a premium that they 


might want to pay. 

MR. : Yeah, and they could 

always refinance it in six months if, because we 
can just sell the bonds, the surety--the default 
swaps, right? I mean, we could sell the default 
swaps. So that's something that they may [tone] 
I'll take the refinance. I'll pay it now, and I'm 
betting on my company the credit spreads are going 
to calm down, but I'll take the bet rather than 
risk, risk a total blowout of spreads across every 
deal . 

MR. : Because I know going back 

to '98, when they just had it inch up just a bit to 
kind of 125 to 150 range, they've commented many 
times that's come back to haunt them because in 
following deals everyone went back to that price 
point. So if we put a price point out there that's 
200, that could potentially hurt them. 
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MR. 

: Okay. 



MR. 

: Yeah, 

I ' 

m actually 

supposed to see- 

- I don ' t know 

if 

Ben is going to 

hold this lunch 

today or not . 

I 

don't really want 


to--I may get into this a little bit with him, but 
probably not terribly specific on price 
[inaudible], maybe not. I don't know. 

I'd be interested--and, Jeff, if there's 


any chance that you can get any kind of readout of 
the desk, out of the default swap desk-- 


MR. 

: Yeah, I will. I'll 

call 

you right back. 

MR. 

: That would be good. 


MR. 

: I will . 


MR. 

: Okay. Thanks, guys, 

Talk 

to you in a bit. 

MR. 

: Bye - 



[END OF TAPE RECORDING.] 
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MR. 
MR. 
MR. 
MR . 


£R0£.EEDXNG£ 

; Richard. 

: Jeffy. 

: What ' s up? 

: I'm sitting here with 


Cerese [ph] and Traband. 

[Audio break . 1 

MR. : Anyway, we^re reaching the 

point of soon it will be just physically impossible 

to do. So I guess it's a good idea we have this 
conversation . 

MR. : Well, Rob was just saying 

that he-- 

MR. : [?3 . 

MR- : He had to have a quick 

phone call with Balientine [audio break] that he 
had a quick phone call with Balientine and they 
were going to have to get a package put together 
[audio break . 3 


MR. : [?] your job. 

MR. : Teah. Bottom line, I 

think we're going to need to take a--you know, to 
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answer what the obvious question is going to be, 
which is, well, why would we want anymore Enron 
exposure . 

MR. : Mm-hmra. 

MR. : It's got to be a 

profitability question. So I think we need to get 
an. idea of what we think we're going to be able to 
book . 


So - - 

MR. : Well~- 

MR . : I haven't dug out my files 

and I'm hoping yours are handier in terms of kind 
of where have our price points been the last couple 
of times and, you know, every--you know, the last 
five or six of these we've managed to eke out. We 
have a couple more basis points. 

MR. : Yeah. I mean, here's 

the--here's the trick with this. Basically, what I 
would- -Enron, what are they rated now? 

MR. : Triple B plus. Well, 

they're a three-plus on-- 

MR. : They're a three-plus. 
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MR. : They're a three-plus. So, 

basically, what I can tell you is what does the 
three-plus show in our system, that when we book 
this asset, what is it going to show, and it's 
probably going to say that we have to reserve and, 
you know, basically pay away something like 80 or 
80 basis points or 90 basis points, right? 

In theory, you could pay the rest, right? 

MR. : Okay. 

MR. : But I will say that the 

question becomes a little bit fuzzier, because you 
don't really usually have a three-plus trading at 
250 basis points in the default swap market. 

So I don't know who's going to throw--you 
know, cast the sort of inquiring eyes on this and 
say, "Well, you know, this is probably 
inappropriate to mark this thing, you know, to 
whatever ~ -whatever the--I don't know--the model is 
saying is an SVA neutral loan for a three-plus." 

I mean, what does the model say? 

MR. : I'd have to go back and 

look at, but it's-- 
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MR. ; It'S probably going to say 

like a 100 basis points or something, I bet. 

MR. ; Yeah. Maybe a little 

less . 

MR. : Okay. 

MR. : That's about right. 

MR. : So the question is, you 

know, would people have a problem with us, you 
know, TV'ing anything on something like this when 
everything is so in question. 

Now, if you think it's okay, I can give 
you what that number is. Conservatively, we could 
just start with the fees and then work our way from 
there , 

MR, : Well, I mean, have we 

talked about the fees? 

MR. : Well, I mean, George--! 

guess George opened up with some fee discussion and 
then we should talk about what arrangement fee we 
would want . 

MR. : Exactly. 

MR. : Right. And what I had 
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thrown out was if you're looking at kind of a 
three-year deal and 1.75 year average, I think what 
I had talked about is a--for a big ticket LIBOR 
plus one and three-eights and then 50 to 75 up 
front, if you wanted to buy down the rate, I 
thought it was 75 to a. 100 up front and one and a 
quarter . 

MR. ; Okay. Seventy-five to a 

100, right, right, of fees, and then one and a 
quarter basis points. Right. 

MR . : Right . 

MR. : Which I thought was--I 

don't know. It seemed kind of low, but basically 
just your preview on that, what do you think? 

MR. ; Well, I mean, we kind of 

wrote this with Enron and we're met with shock and 
indignation. I think some of that was a little 
veil, but-- 

MR. ; Yeah. I do, too. 

MR. : I mean, I think--I think 

this is aggressive, but I think you could probably 
get a bite. Yeah, 
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MR. : Okay. A bite. All right. 

So if we go that route. 

MR. : I'm sure we could get 

McBride interested for this. 

MR, : Well, remember, we don't 

have the insurance companies at the time, right? 

MR . : Right . 

MR. : Although I talked to a 

broker and he still thinks he can get them. I 
don't know. Which complicates it a little bit 
because we might want different [audio break] might 
want to buy the insurance, even though we're not 
valuing it a whole lot. 

All right. Well, I don't know. What do 
you think we should get? At least--at least 50 
basis points, right? At least, right? 

MR. : Do you recall what we got 


the last time? 


MR. 

grand- -350 million. 
MR. 

the last one 350 or 


: Three hundred and fifty 

Somehow I thought it was-- 
: I think the last one- -was 

500? I can ' t - - 
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MR. : Three-fifty we did, right, 

George? Three thirty-five or something like that. 

MR. : I think it was 335. 

MR. : Yeah. It was less than 

350, but it was close. 

MR. : And do you remember what 

your fees were, George? Well, actually, you know 
what? I'll pull out the fee letter right now. 

MR. : Yeah. 

MR. : How about I do that? 

[Audio break . ] 

MR- ; Okay, Enron- -ready? The 

answer is. Hold your ears, George. [?] . 

[Audio break . ] 

MR. ; Three-thirty , It was 330 

million and they paid an arrangement fee of 2.145 
between Chase and Fleet. It was split equally 
between us and Fleet. So that is-- 

MR. : [?] . 

MR. ; No. Well, somebody do 

that math. A.nybody have a calculator handy? 

MR . : It ' s about - - 
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MR. 
MR. 


Sixty- five . 

Sixty-five? 

Sixty-five, 2.145 over 


330, Right. Then, George, then you prepared a 
separate letter to him, correct? 

MR. : I don'^t remember. 

MR. : Which was, I think, 

something like another-- 

MR. : [?] something on top like 

that . 

MR. : Yeah. I think so. 

MR. : And for some reason, I'm 

almost thinking it was--it was about anywhere 
between 800,000 to a million, because you remember, 
George, when we sent that money over? 

MR. : I ended up getting like 

375 out of that. I don't remember--! don't know 
remember what you got. 

MR. : I remember you made me 

send a letter to you. So let me see if I can find 
that . 

MR. : Signed by the guys in 
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Jersey. That is, the Isle of Man. 

MR. : We can pull that up, but I 

think it was in the order of magnitude of around 
750. I think that's what it was. So that wouldn't 


have been a whole 

lot of money 

, then. What was 

750? 



MR. 

; Isn't 

it on the 

arrangement fee? 



MR . 

: Yeah . 

Sounds about right . 

MR. 

; Yeah, 

it does. But [?] 23 

bits . 



MR . 

: Yeah. 

So pretty much--I 


don't know if it was a flat fee or if it was 25 
bits. I don't remember. That's probably what it 
was, though. 

MR. : And then we had--we had 

the insurance wrap and then we had, of course, our 
margin . 

MR. : The margin, which was 

seven-eights, is that right? I think it was. 

MR. : I think we s t art - - didn ' t 

we start off at like five-eights and in courtesy of 
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McBride, I. think we ended up-~ 

MR. : Yeah. 

MR. ; At least seven-eights. 

Yeah. 


11 


MR. : Yeah. 

MR. : Yeah. 

MR. ; Yeah. So I think that's 

what it was. It wound up being about .25 basis 
points on the whole thing that we got as an 
arrangement fee. 

Basically, you know, obviously, there is 
work to do- I just--I don't know. How badly do 
they want this, Rick, Rob? 

MR. t Sounds like they want it 

pretty badly. 

MR. ; [?] badly. 

MR. : I think they do. And I 

think this is a steal if they get that thing funded 
at three--at 125 and you spread the fees. That's 
about what they would pay anyway, George, right, in 
fees, 75? 


Yeah . 


I mean, the fees 
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that I threw out were kind of market^ what I think 
market is . 


MR« : Okay. 

MR. : And, you know, so, of 

course, we get that, also, and then I think for 
arrangement fees, I think we've kind of been around 
that 750 to a million sort of number. 

MR. : Okay. Okay. But that's 

the--you know, again, spreading that over three 
years is really not a big deal. I mean, I would--I 
would think one--yeah. I guess one percent. 

No. I mean, I--we charged more than 25 
basis points on this. 


MR. : 

MR, : 

line is we've got the b, 

topping up again. So wi 

money. I think we have 
MR. ; 

MR. : 

set that yet, so. 

MR . : 


For arrangement. 
Absolutely. The bottom 
ggest exposure and we're 
should be paid the most 
the biggest exposure. 

I think - - 

Well, we haven't exactly 

Not in the deal, but just 
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MR . : 

MR . s 

MR . : 

we might be able to top 
MR . : 


Oh. 

You know. 

One of several . I think 
it of f . 

Yeah. Two, they can't 


real ly - -probably can't-- 


MR . : [? ] . 

MR. : I mean, just given how 

spooked out the market is right now, they probably 
can't do this without us, I mean, without us 
stepping up. Is that probably true? 

MR. ; Especially in the time 

frame . 


MR. : Yeah. Especially in the 

time frame, yeah. Actually, that's a huge point, 
because, you know, really, the only other firm that 
they do these things with very much is City, I 
think, and they just vastly prefer to do them 
with--with the redheaded stranger. 

MR. : Yeah. So I don't know. 

MR. : I don't disagree with you. 
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that it would seem like we could get more of an 
arrangement fee this time given the circumstances, 
given the markets, given the timing. 

MR. : I'll go back to [?] and 

find my notes on-- 

MR. : I'll go look in my office, 


too . 

MR. : The last prepay ever, that 

we would ever do. 

MR. : Yeah, right. 

MR. : So if we're--the last time 

was seven-eights, 65, and we got 25. 

MR. : Yep. 

MR. : So now we're sort of 

saying 125, 75 to one percent, and 50. 

Personally, what I would like to say is I 
would like to say I would almost give them two 
different interest rate exposures, depending on 
whether they bring the sureties on board. 

Now, I know we don't really value that, 
but I would say like, you know, we do it at either 
one and an eighth with or 150 without. 
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[Audio break . ] 

MR. : I don't know. I mean, I 

see this--I see these--I don't know. 

One- -basically , you got a little over a week to get 
these guys in, 

MR. : What we need to have 


happen- - 

MR. : Whatever happened to the 

funded concept? I mean, how are they going to--how 
are we going to get a funded trade done in the next 
week? 

MR. : Well, I think the idea was 

that we were going to do it ourselves. 


MR. : [?] - 

MR. : Yeah. 

MR. : Over quarter end and then 

October 2nd, they were going to--whatever portion 
we were going to remain--that we weren't going to 
hold, they were going to throw an LC at it, and 
then we would like, you know, presumably, by year 
end, to get it off our asset upper bound sheet, 
we'd get the other two institutions in. 
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So we were going to 


this 

over ye 

iar 

end? 


MR . 



No . 


MR . 



No . 


MR. 



I mean, ove 

:r quarter end 

MR . 



Yes . 


MR . 



Yes . 


MR. 



Really . 


MR . 



Wei 1 , that ' 

s their ask . 

MR . 



That ' s the 

ask, I mean. 

MR. 



What ' s the 

difference 

-why 

October 

2nd 

for the LC, 

s and not 

ir 30th? 




MR. 



Because tha 

it " s going 

' have 

to report 

their usage 

and 

.lity 

under their 

LC lines i: 

n their 

l1 sta 

tement . 




MR , 



I see . So 

they ' d have t' 

avail 

ability 

to 

use . 


MR. 



Well - - 


MR . 



Well, more 

importantly. 


the evidence they have availability to everybody 
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else in their financial statements. 

MR. : No. I just meant for 

credit approval purposes. You don't [?3 . 

MR. : Oh, right. Right. Right. 

MR. : [?] you said October 2nd 


they were - - 


MR . ; 

they've got it, because 
MR . : 

MR . : 

the system and see that 
issued on it . 


And they actually know 
we [?] big LC [?] for them. 
Okay . 

And we can just look on 
they haven't drawn it or 


MR. : Cool. 

MR. : Do you expect“-do you 

expect that they will expect-- 

MR . : Actually- -you know, 

actually- - sorry . You know what the issue is? 
They've got the LCs out there. They're currently 
posted with the likes of Duke and Williams and 
people like that. 

So they pull those LCs away from those 
trading counter parties and give them to us. Then 
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they're going to have--then they'll have to turn 
around to Duke, et cetera, and post cash flow. 

So what they want is to have-“is show the 
high level of cash at quarter end, 

MR . : Okay . 

MR. : Which then they're happy 

to swap out these transactions on October 2nd. 

MR. : Do you think, during the 

period that we're covered with letters of credit, 
they will be expecting a lower- -a lower margin? 

MR. : Haven't talked about it. 

Haven't talked about it. 

MR, : Hold on a second. 

MR- : Not an unreasonable 

expectation . 

MR. : It's kind of a funny 

thing, because you're closing this one deal and 
then just talking about when it flips in the 
future, but, you know, we haven't talked about--I 
don't think you can build a mechanism in-- 

MR. : I think the way you should 

do that is you say, "Fine. We're real serious 
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about when we get this off and diversified, and so 
we'll give you a break for 60 days and then it's 
going to explode again." 

MR. : Uh-huh. 

MR. ; Yeah. That's right. 

MR. : Which they want it to be 

off in 60 days--well, less than 60 days anyway. 

[Audio break . ] 

MR. ; I just wonder if they're 

looking for a lower rate during that time. 

MR. : I think we need to talk 

about what it should be, though. You know, 
they--they haven't brought it up, but it makes 
sense . 

MR. : And, you know, in fact, 

for the rate at the end of the 60 days, whenever we 
roll it, it's going to be a market at that time. 

We can tell them what we think it's going to be and 
maybe what we're going to push for, but we don't 
know what another bank will do it for in 60 days. 

MR. : Full of flex. 

[END OF TAPE RECORDING.] 

MILLER REPORTING CO., INC. 

735 8th STREET, S.E. 

WI^HINGTON, D.C. 20003-2802 
(202) 546-666S 



745 


pab 

T2243 


1 

UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON GOVERNMENTAL AFFAIRS 


In the Matter of the Collapse of Enron 


J. Dellapina, (AT) 022 

SENATE AT-022 


September 14, 2001 

10:03:01 


[TRANSCRIPT PREPARED . FROM A TAPE RECORDING.] 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003-2802 
(202) 546-6666 



746 


pab 2 


P R 

[Telephone 

oceedxngs 
ringing . ] 

MR . 

: G . 

MR. 

: Hey . 

MR. 

: [Inaudible . ] 

MR. 

: Hey, well, I think you 

called yesterday. 


MR. 

: Oh, yeah, just real quick. 

[Tone] [inaudible] 

[Tone] default swap market right 

now . 


MR . 

: Yeah. 

MR. 

: Enron could be as wide as 

250 right now. 


MR. 

: Uh-huh, 

MR . 

; Easily, and not for any 

[inaudible] . 


MR. ■ 

; Right . 

MR . 

; So Rick has been calling 

rae. X haven't hooked up with him this morning. 

MR . 

: Yeah. 

MR. 

: We got to, you know. 

regroup on this. I 

mean, you know [audio break] 

order to just say go do what you can, you know-- 
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MR, 

; 1 don' t 

know . 

MR. 

: They' re 

not going to do 


that, but--do we have a view as to what their, you 
know, what their liquidity situation is? 

MR, j Well, I mean, it is 

extremely tight right now. I mean, kind of the way 
that I see this happening, and Rob and I talked a 
little bit about it, for this type of transaction 
execution, I see them pulling together three or 
four banks and just having them take big chunks of 
this and just paying up for it. 

MR. : Give me the price. What 

is it? 

MR. : Well, I think, I think 

other banks could probably shake lose some exposure 
for a big number for, you know, between 150 and 200 
on a Libor margin and, you know, like I said, a 
pretty nice up-front fee like, you know, 75 basis 
points or something like that. 

MR. : Okay. Why don't you do 

this? Why don't you just sort of, can you firm up 
a view as to who the three would be or four? 
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MR, ; Well, I mean, I have an 

idea of at least one or two. The way we would 
normally do that would be to talk; with their bank 
relations people is who I talk with every day, 

MR. : Okay, 

MR. : But, I mean, I don't know 

that we need to necessarily come up with the names. 

I think the strategy, and I could say like, you 
know, Royal Bank of Canada, who's told me they have 
Enron capacity, but they're not going to give it 
away cheap . 


MR. : 

MR . : 

this sort of thing. So, 
they need to do this for 
don't want to just keep 
MR. : 

MR. : 

have done some of these 
financial swaps. 


Okay . 

And Royal Bank has done 
from this perspective, 
accounting reasons. They 
rolling this into debt. 
Right , Right . 

So, now. Royal Bank, they 
just pure prepayments of 


MR. 
MR . 


Uh-huh . 

So they could go to them 
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direct. I woulda't [audio break] surprised if they 
did. Literally, they do like a [inaudible] swap 
and just prepay it-- 

MR. ; Uh-huh. 

MR. : --which I don't know how 

the [tone] they've ever gotten the accounting' 
[inaudible] , but I think the accountants are 
getting tougher. I think they need this. I think 
you should. I think you [inaudible] , we can do it 
together . 

MR. : Uh-huh. 

MR. : [Inaudible] Joe, I'll give 

him the view on the default swap market [audio 
break] , you can do that and just say this is where 
we think it is . 

To tell you the truth, I would tell him, 
if he thought people were there, and you think your 
people are there, I would say, this is what you do, 
Joe. You get standby LCs right now [audio break] 
[tone] . Why would people not want stand--see, he 
doesn't want, people would do the standby LC for 
the exact same price as a funding. Of course, they 
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would, right? 

MR. 
MR . 

right ? 


6 


Right . 

[Audio break] they would, 


MR. : Yeah. 

MR. : Now the problem is then 

he's got to pay me to carry the asset. 

MR. : Right 

MR. : Say an extra 50, but we 

leave a little carrot out for those people to say, 
all right, when we roll this in, you get another 25 
or basis point 50 into a funded piece. So, Joe, 
then saves the money [audio break] . Get the LC, 
link it to this trade, we can get him the 
documentation instantly on this trade and say, are 
you backing us up for any default on [audio break] , 
so they know their LC links to this? 

MR. : Right. 

MR. : And then they have some 

sort of a give-back, you know, basically, you know, 
the intention is in three months to fund this out. 
That's what you're being paid for now, and we're 
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going to leave another carrot out there. So we're 
not, we're not going to die if we have to hold it 
because we're still getting paid a spread, maybe 50 
bits-- 


MR. 

: Uh-huh. 



MR . 

t Or whatever 

it 

is, and. 

you know, he's got 

an incentive to, 

and 

the banks 


have incentive to roll because they get more fees. 

I think that work-- [audio break}. And who knows, 
a week from now, we [tone] and there is no market. 
Nobody will fund anything. 

MR. : Uh-huh. 

MR. : So Joe would be nuts not 

to do this like over the weekend and try to [audio 

break] right now. 

MR. : Yeah, I just wonder how 

quickly we could get these banks to approve, you 
know, an LC for these guys. I mean, like REC, I've 
heard, is in pretty much disarray right now, you 
know, just to mention one, and I just don't know, 
from a timing perspective, if we're better off 
trying to jam that through quickly. You know, I 
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don ' t know . 


8 


MR. : Why would that be easier? 

That's got to be harder. They've got to review 
documentation. What are they getting into? What 
are their risks? Remember the whole thing with 
[audio break] the default link-up. I just think 
about the lawyers that got involved the last time-- 
MR. : Oh, no-- 

MR . : [Inaudible] Mahonia, all 

of this mess . 


MR. : Yeah, I don't disagree 

that--I think the complexity of the documentation 
is going to make it a lot tougher, but I'm just, 
even a vanilla credit approval on a standby LC, I'm 
wondering how realistic that would be for Enron to 
get it through in a week or so. 

MR. : Right. But if they're 

going to pursue a path, I would just, if we've got 
to give them the best [inaudible] if there's no 
default swap market, and we-- 

MR. : Right. 

MR. : We have, basically. 
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a--there is no way we're going to [inaudible] 
holding this thing, Joe, for three months-- 

MR. : Uh-huh. 

MR, : --all ourselves. I'm 

sorry . 

Would we do it if we can access the 
default market, and you pay that cost? Yes. Can 
we access it? Not today. 

MR. : Right. 

MR. : So here's your best shot, 

100 each, maybe get three [audio break] , and if you 
can gather up whatever piddly LCs you can, and if 
we can go to two of these other guys for big shares 
or pay them a lot of money, this is what you [audio 
break] counted on, and forget about the 
concentration about the documentation because 
they're going to look and spend an inordinate 
amount of time trying to see how they're getting 
screwed on the documents. 

MR . : Right . 

MR. : And try to make it very 

clear for them 
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MR . : 

MR . : 

front of people Monday, 
people Monday. 


Uh-huh. Uh-huh 
Because we can put that in 
We can't [audio break] 


MR . : Right . 

MR. : It'll be impossible. 

MR. ; Right, And I mean Joe's 

distinction that, you know, people like a funded 
asset better than an unfunded. That's true, but if 
you basically get the yield up on the standby to 
where they're indifferent, they shouldn't care. 

MR. : Why the [tone] would they 

care ? 



MR. 

: And then-- 




MR . 

: And, actually, 

by the way 

why 

not do the LCs 

very short term. 

and 

then we 

have 

[audio break] , 

, right? 




MR. 

: Uh-huh. 




MR. 

: Short-term, 

with a 


fund-out, right? So, basically, they know that if 
this isn't restructured in six months or a year, 
you know, we're all going to roll into a funded 
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part of this deal, and we would draw on them-- 
MR . : And then they could 

immediately go back to Enron. 

MR. : Well, they can immediately 

go or they'd just be, yeah, but they immediately 
become partners with us in any of the cash flows 
coming out of the prepay, under the normal 
schedule . 


MR. : Right, or worst case, I 

mean, they've been drawing upon their LC-- 

MR . : To make a [inaudible] . 

MR. : And then they have 

[inaudible] . 

MR. : And that's very simple. 

MR. : Yeah. 

MR. : And so it makes it a very 

shor t - term- -want to get Rick on the phone, and 
let's run it by he and Rob or-- 

MR. : Yeah. Yeah, why don't we 

do it? Hang on. 

[Pause . ] 

MR. : George? 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003'2802 
(202) 546-6666 



756 


pab 


[Pause . 3 

MR. : They're not in. I'll try 

to get them and call you back, but I think, I think 
you're on it, I mean, I think if they want to, you 
know, it kind of escaped me for a moment. They 
actually want to get this done at the end of the 
month, right? 

MR. : Exactly, 

MR. ; Yeah. Yeah, That's 

something I've forgotten in the flurry here. So I 
think your plan is probably the way to go. 

MR. ; Okay, 

MR. : And we haven't missed any 

possible investor, right? There's no way there's a 
money market investor that will take a one-year 
piece of paper, and maybe there is, but we could do 
that later, too. 


MR . : 

Yeah . 


MR . : 

There ' s 

nobody--he's so 

concerned, and rightly 

so, about 

putting a new 

price point out on the 

market . 


MR . : 

Yes . 
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MR. : Which is why he"s got to 

do this close to the vest. 

MR. : Right, Right. And 1 

think you do it, we were thinking you'd do it with 
two or three banks, and you know get them to take 
big chunks and pay them a bunch of money. 

MR. : Right. 

MR. : And just keep it out of 

the mainstream. 


MR . : Right . 

MR. : And basically say, Joe, 

the alternative would be that we were probing was 
instead of paying 200 to three banks and get any 
info out on the market, it could be as much as 
paying 300 to us to go to the default market. 
So--and we'd give them those two ideas. 

MR. : Yeah. 

MR. : So is 100 basis points at 

least for a one-year deal worth it to you, 3 
mil--you know, to keep that price point out of the 
market? It might be, because--it could be, I don't 
know, but at least we'd say that's what we think 
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right now, because there's no liquidity, it might 
have to be . 

MR. : And I think there's, 

there's a little bit of an arbitrage because I 
think that some banks, like RBC, and some other 
ones that I've mentioned, I think they'll do this 
for less than, you know, 300. 

MR. ; Yeah. 

MR. : So I think he comes out 

ahead that way, and you still keep it relatively 
quiet - - 


MR . 
MR . 
MR . 


Yep . 

--between those guys. 

And I think you're right. 


and to try to hit the time frame, you've got to do 
it with LC backup, so that they don't get, you 
know, mired in all of the minutia. 

Now the interesting thing would be, you 
know, in the past, whenever we've done the standby 
LCs, we've participated in that, you know, which, 
in essence, means that, you know, we've taken on 
the Enron risk. 
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MR. : Yeah, here we would just, 

we would just deal, and just not get an LC big 
enough for the deal. So if we did a 350 deal, and 
we got 250 worth of LC or something like that. 

MR. : Yeah, which I guess the 

next question is, well, how much exposure would we 
take? 


MR. : Exactly. 

MR. : And then how are we going 

to cover up on it? 

MR. : You know what ray argument 

would be there? I would use the, I would equate it 
to how much runoff-- 

MR . ; Runoff, yeah. 

MR. ; --[inaudible] between now 

and--forget about what's runoff because [tone] 
there's no way Jim and Chris are going to take that 
argument. We'd say what are they going to runoff 
in the next, say, [audio break] months, which, by 
the way, it's going to be like $150-200 million, 
but some number there to say pretty much it's 50 
million bucks every 25th of the month. So, you 
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know, if we commit this, we're getting it back 
pretty quickly in total exposure. 

MR. : Right. Right. And do you 

think we'd just go naked on that or do you think--I 
mean, obviously, we're not going to have enough 
treasury I think to buy-- 


MR . : 

right, I mean, what do 

MR . : 

MR . ; 

the company to pay us a 
use our fees. 

MR . : 

MR. : 

MR. : 

that's--! don't know. 

MR. : 

MR. : 

MR. : 

into the runoff, try to 
the coming runoff over 

MR . : 


Well, that's exactly 
we do? 

Yeah . 

You know, we could force 
higher spread or we could 

Uh-huh . 

We could use our fees. 

Right, but I don't think 
. don' t know . 

It just doesn't-- 

I think we're naked. 

And then we'd just buy off 
get them to buy off into 
•he next six months or so. 

Yeah. [Inaudible] a lot 
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MR. : Yeah. Well, let me try to 
catch Rob and Rick, but I think, I think that's the 
plan . 


MR. 

: Okay. by 

MR. 

: All right 

MR . 

: Bye , 

[END OF TAPE 

RECORDING. ] 


man . 
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PROCEEDING^ 


MR. 

: Rick Walker. 

MR. 

: Hey, it ' s Jeff . 

MR. 

: Hi . 

MR . 

: How are you doing? 

MR . 

: Okay. 

MR. 

: Did [inaudible] ge 


guys? He's trying to reach you and Rob. 

MR. : We talked a little 

earlier, but it was kind of in another context, but 
I know he's given thoughts, and he basically said, 
you know, kind of the syndicated club LC was kind 
of where he was coming out. 

MR. : Yeah. I mean, my thought 

is this is the only thing we could practically do 
very quickly. 

MR. : Yeah. 

MR. : We fund, we get the LC, 

and there is an incentive for those guys to convert 
to a [audio break] . 

MR. : I don't know if he's going 

to, yeah, I guess I didn't catch the nuance about 
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: Well, what I'm saying 

: --incentive to 

Yeah, I just didn't hear it. That's 


the - - 

MR. 

there - - 

MR. 

[ inaudible] . 

all . 

MR. : Yeah, and I think the 

juice with that--this is my idea--Joe, if he just 
gets the LC versus a funded loan, you know, and 
there's no juice for, you know, there's no reason 
why somebody would charge less on an LC than they 
would on a loan spread-- 

MR. ; Uh-huh. 

MR. : --which we don't think 

there's really a big arb, but we're going to charge 
them 50 bits just to carry the assets anyway. 

MR. : Uh-huh. 

MR. : So what we'll then 

say--Joe will feel like he's paying an extra 50 
bits, and he's right. So what we'll say is, okay, 
then what we'll do is we'll place that LC which 
has, the LC they can do so fast, right? If we just 
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share the existing documents, we could show it to 
him, you know, Tuesday, and tell those banks they 
just have to write an LC that can be drawn only if 
there's a termination event on this contract, 
right ? 

MR. : Uh-huh. 

MR. ; And they would do that 

very quickly. But then we price it just to have 
incremental fees that they collect if they convert. 
It goes from a one-year LC to a three-year funding. 

MR. : Uh-huh. 

MR. : And the reason why is you 

hold back some of those fees, that if they go to 
the funding, then Joe effectively gets 50 basis 
points back from the loan spread because we're 
going to carry that asset at that, and we'll have a 
provision where it's like a one-year deal goes to a 
three, but we would basically change the structure. 

MR. ; Okay. 

MR. : So I think that probably 

works best for him, but the spreads we're talking 
about enormous, right? The default swap market for 
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these guys are off the charts. 

MR. : Two-fifty. 

MR. : Yeah^ at 250, if you can 

get any-- 

MR . : Two-fifty no liquidity. 

MR. : Exactly. 

MR. : It^s probably 200 base, 

250 offer, shift[?] to[?] liquidity, but who knows 
when that^ll open up. It could be soon, right? 

MR. : Yeah. 

MR. : But my view is to these 

guys it's either you pay us an obscene amount of 
money, way beyond that 200/250 basis points, to 
take the field down, right? You either do that, 
and I mean an insane amount of money, which we 
think at least gives us a chance to get out in the 
next couple weeks, and default swaps the next 
couple months or what you do, and what's the 
benefit to that, even if it costs you an extra 200 
basis points? Well, you know what? Nobody will 
see the price point. And what does that mean to 
you on the next billion dollars of debt? Probably 
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The other alternative is you open it up to 
maybe three other banks, and you pay them the 
ransom price, but it's not quite that high. 

MR. : Uh-huh. 

MR. : Now those guys have that 

ransom price. So I think the best route for him is 
going to be, you know, pay whatever it takes to get 
those LCs done, try to get like 150 bucks [audio 
break] . Believe me. Bank of Boston struggled with 
it, and they sort of did it because they sort of 
trusted that we had done it, but there are a lot of 
complicated provisions. We'd have to ensure them 
that they are covered on both sides for the gas 
risk and all of that good stuff. 


MR . 

: Uh-huh. 


MR . 

: It's not that easy. 

I had 


to go up to Boston, go through like ten of them in 
a room [audio break] . If you could do this deal 
next week, you do anything as soon as you can. 
There's no point to waiting, unless they're that 
liquid . 
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MR . 

many things at once, 
MR . 


: As usual, I'm doing too 

and so therefore I'm-- 
: I know. You didn't pay 


any attention-- 


7 


MR. : --therefore, I'm confused. 

[Inaudible] do it as a club. 

MR. : I'd say we do it as a 

club . 


MR. : That's what I thought, 

because it felt like you kind of came around to the 
other end. 


MR. : But the thing I want--I 

think you want to also pitch it that we're 
sensitive to your issue of putting a price point 
out there. With even as many as three or four 
banks, that's 200 basis points. 

But the only way we're willing to even 
think about it Joe is going to be at an insane 
price that will give us a very good chance of 
getting out of that thing with default swaps in the 
next couple weeks. 

What's the benefit of that? It's probably 
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going to cost you 150/200 basis points more than 
doing the club deal, but having said that, nobody 
else sees the price, and that incremental cost 
could be worth it. 

I don't think you'd want to do that deal, 
and quite frankly, I don't think we'd recommend it. 

MR. : I'm not sure we'd want to 

do it . 

MR. : We don't really want to do 

it. Even if it's 400 basis points a day, we 
probably don't want to do it. 


MR . : No . 

MR. : No. So you cobble 

together what LC exposure we have today. We put 
together one or two other banks, and you just do 
the deal, and you just do it "rapido." 

Now, from our perspective, we're probably 
rolling off another 150 in the next three months. 

MR. : Uh-huh. 

MR. : So, you know, for 

Christian, blah, blah, you know, I don't think they 
should have a big problem with the 150, but they 
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will. But, I mean-- 


MR. 

: Yeah. 


MR. 

: --keep 

in mind, if this 

company goes 

bankrupt in the next three months. 

it's because 

the whole "fricken 

'* system is wiped 

out . 



MR. 

; Right - 


MR. 

: It has 

nothing to do with 


Enron. That ain't happening in three months. So 
you're going to be getting down significant 
exposures. So I think, and, plus, you know, we're 
helping, you know, helping them work through a 
problem, getting paid for it 

MR . : Yep . 

MR. ; Nothing slows down. Those 

reductions just keep happening. Anyway. 

MR. : And they do keep 

happening . 

MR, : They do keep happening. 

[Inaudible] bucks a month. 

MR. ; So-- 

MR. ; We will have net gotten 
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down like 450 this year. 

MR. ; Yeah. 

[Tone . ] 

MR. : And we will do that, while 

also maintaining a helpful posture with the client. 

MR . : Yeah . 

MR. : So should we get Rob and 

Joe on the line? Because I think we should talk to 
Joe and say this is what we're thinking about. Why 
don't you think about it over the weekend because 
we don't want to waste time here. 

MR. : Yeah, we haven't gone, you 

know, to get slapped around on this yet. 

[Tone . ] 

MR. : We can see if Rob's 

around. Hold on. I guess I probably ought to get 
George, too, huh? 

MR. : I'll get George; you get 

Ron . 

MR. : Okay. 

[Telephone ringing . ] 

MS. ; George Sarice's office. 
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MR. : Hi. Is he there? 

MS. : He is on the phone. 

MR. : Okay, it"s Jeff Dellapina 

and Rick Walker. Is there any way he could pick 


MS . : Hold on . 

MR. : Rick? 

MR. : Yeah. I couldn't find-- 

MR . : We've got to find 

[inaudible] , man, [inaudible] . You know, we're 
going to go in and say, and we'll get blasted about 
all of the existing stuff, [Tone.] that insurance 
paper is worthless. This company [inaudible] . 

MR . : Hey guys . 

MR. : Hey, G-man. 

MR. : Hey. 

MR. : I was just trying to give 

Rick a little flavor of what our best proposal was. 
He was, of course, you know, playing with his 
[tone] Palm Pilot, and he was ignoring everything I 


said. So maybe you-- 


It's a club LC. I told 
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you, I told you exactly what it was going to be up 
front, and then you kind of--you tried to fool me 
into thinking we were back to the heads-up deal. 

MR. : Yes. So just, in summary, 

again, I think, George, our best guess is maybe we 
can, maybe we can pull the old tap dance, and 
explain to credit that they^ve got 150 rolling off 
in the next three months, and that's the kind of 
number we'd like to hold, but we fund the whole 
thing, crank documents out by Tuesday, show them to 
Enron and the banks that we identify and say we 
want an LC that basically pays out only on a 
termination drawing under this deal, so they get to 
see the deal, and they get to see that it is a 
performance risk. 

MR. . : Right. 

MR. : And only if they don't 

perform and Enron Corp doesn't pay us out, do we 
draw, right? 

MR. : Right. Let me put you on 

hold for one second. I'll be right with you. 

MR. : Okay. 
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MR. : See, he doesn't understand 

either. 


[Tone . ] 



MR. 

: Hey , 

Rob just walked 

MR. 

: Hey, 

Rob . 

MR. 

: What' 

' s going on? 

MR. 

: We were just sort of 


thinking, well, should we tell, raaybe the thing we 
ought to do is sort of tell Joe what we're kind of 
thinking about on the prepay--! just, that's you 
can trash that--and let him think about it before, 
you know, he sends us to go get our head lopped 
off . 


Actually, that probably 


[Laughter . ] 

MR. 

makes some sense. 

MR. ; The [inaudible] part about 

that is if you guys can't travel, I'm going to have 
to step in the room, when you guys are on a 
conference call. 


it , 


MR. 

the kind of 


: You know, as I think about 

route we're thinking about-- 
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MR. : LCs, it's all about the 

exposure we hold on our end. 

MR. ; Yes. 

MR. : That's what it's all 

about . 

MR. t That's e-xactly right. 

MR. ; Yeah, and that was the 

question we had discussed a little bit earlier. 

MR. : And that's, [inaudible] , 

that's when we get our head lopped off, 

MR. : Rob, I'll have to 

separately go through with you what's on the books 
now, what the runoff is, what insurance companies 
are backing us now because they're all going to, I 
mean [tone] [inaudible] [tone] , anyway-- 

MR . : [Inaudible] know that for 

all of the existing prepays, and then obviously 
I've got to [inaudible] and talk about everything 
else we ' ve got . 

MR. : Okay. I can get that 

info. So let's assume we roll off 50 a month for 
the next three months. So we propose, and we're 
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trying to help the client here, right, so? We're 
trying to make these payments, 

MR. : Yeah, and we're telling 

ourselves that. 

MR. : Yeah, we're still trying 

to tell ourselves that. 

So they, they keep 150 of ours, which we 
basically roll down by month's end, by year end, 
and we try to find another, you know, 300. 

And the idea we were thinking about, 

George and I, was that given that it really is not 
that easy, as we experienced the last time, to get 
other banks to get into this documentation- - 

MR. : Right, I remember. 

MR. : There's just a lot of, 

they don't understand it. They have to do their 
due diligence to make sure they're not getting 
screwed in some sort of a settlement. It gets sort 
of complicated. 

What we're thinking of is, if we do it in 
two steps where we crank the documents out, we can 
pretty much get out by Tuesday or Wednesday, and we 
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gave them to the company and the banks, and the LCs 
that would have to be written in favor of us would 
basically go to, you know, backing up a termination 
notice . 

So they want[?] the document that shows 
that it's a performance-related deal, and they 
might get some comfort because that's not subject 
to an automatic stay in bankruptcy, blah, blah, 
blah, but whatever. [Inaudible] , see how it works 
in a meltdown, and we'd say only if we made the 
drawing statement on Enron Corp and they didn't pay 
would we come to you, 

[END OF TAPE RECORDING.] 
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PR0CEEDI.NG£ 

MR. : --the LC they'd write, but 

we structured a deal such that it's sort of like a 
one-year LC that, you know, they'd have, they'd 
have an economic incentive post-closing to turn 
that into a funded deal, and the reason why we want 
to turn that into a funded deal is, from the 
company's perspective, we're going to 
charge - -probably charge them 50 basis points to 
carry the assets, at least, and he doesn't want to 
double pay for the risk; pay the, you know, the LC 
spread, which George is conservatively saying, and 
appropriately, it's going to be the same as a loan 
spread . 

So maybe we hold back some of the fees, 
and we tell the banks, you know, you get X fees now 
and then once we, once we do a funded, convert this 
to a funded deal, you get the balance of the fees. 
And from the company's perspective, if we charge 
them 50-60 basis points to hold the assets, you can 
get that back at some point. 

MR, j Yeah, I don't know how 
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those, I haven't really thought through those 
staged fees, but I still think the concept is where 
we need to go. I mean, we obviously haven't kind 
of worked out the whole fee arrangement , 

MR. ; Right . 

MR. : You know, we probably want 

to noodle on that a little bit, but I think the 
hlgger thing is, to get this done by the end of the 
month, we think the standby thing is the way to go. 

MR. : And you think you can get 

banks to do this, to do the standby LCs by the end 
of the month? 

MR. : Well, I mean, from a 

credit-approval standpoint, you know, at least, you 
know, complexity of the transaction, it's pretty 
simple . 



MR. 


: Right. 



MR. 


: It's just do 

you want 

another $100 

million 

of Enron risk if 

we pay you 

You 

know, as 

far as 

a documentary exercise, it's 

not 

going to 

be that 

big of a deal . 



MR. 


; Right . 
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MR. : The question is can we 

find the capacity, and I think there probably is 
some capacity out there. I'd want to sit down 
with, with Kelly and talk to her a little bit about 
it, but I think when you start talking the fees and 
the spread that we're talking about, we should be 
able to loosen things up. 

MR. : But, I mean, are we still 

talking about a 350 prepay here? 

MR. : Apparently, I guess more 

or less . 

MR. : Yeah. 

MR. : I mean, actually, I think 

the answer is, I think you kind of have to start 
talking about banks-- 

MR. : Yeah. 

MR. : And you've got kind of a 

standard, the standard objections that we deal 
with. You know, there's, there's, first, there's 
the whole education process over the documents, 
then you're going to have the, I can't remember who 
it was last year bes ides - - didn ' t we have somebody 
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besides Fleet last year? 

MR. : We had B&P looking at it 

for a little while. 

MR, ; Well, somebody else who's 

going to say, well, we want part of the trade-- 

MR. : Right. 

MR. : And I guess the question 

is there's what universe of banks out there, of 
Enron banks, you know, kind of have no capacity to 
do the trade kind of like Fleet did. 

MR. : No, but there is no trade 

here. That's the thing. 

MR. : That's true. 

MR. : There is no trade. 

We--this one has no trade in it, so-- 

MR. : Yeah 

MR. : It took us about two weeks 

to get Jim to really believe that, but he did 
eventually believe we weren't lying to him. 

[Laughter . ] 

MR. : You're right. I mean. 


they- - 
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MR . 


I bet we're going to have 


to deal with that again. 

MR. : No, they'll ask about it. 

MR. : And I think it's a matter 

of, you know, who, I mean, like, for instance, is 
anybody out there good for a $100-million LC? 

MR. : Well-- 

MR . : Is anybody out there good 

for a $50-million LC? 

MR. : Yeah. 

MR. : So it's got to become what 

do you think we can realistically cobble together, 
and maybe that adds up to $200, and then we say, 
okay, well, we'll do 100. 

MR. : Yeah, I don't disagree 

with that analysis. 

MR. : And I would imagine if we 

could cobble together a little more, they'd take 

it . 

MR. : Oh, sure. Sure. 

MR. : Yeah. 

MR. : But I think that the point 
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here is, yes, it"s an LC, but we're going to price 
it attractively enough to where it would make them 
whole or near whole what the yield, what the yield 
on a funded loan would be, and I'm thinking people 
ought to be indifferent for that. I mean, if 
anything, there still is a real capital boost on a 
performance letter of credit. 


MR. 
MR . 
MR . 


Yeah . 

That's just reality. 

And that we think- -what do 


we think the number is, 250? 

MR. : Oh, as far as the yield? 

MR . ; Yeah . 

MR. : Well, I was thinking it 

would have to have some type of an LC [inaudible] , 
okay, somewhere between 150 and 200 basis points. 

MR. : Okay. 

MR- : And then we'll have to put 

an up-front fee on there, which is going to be a 
function of the size of the commitment. But, you 
know, I would imagine, for $100-million commitment, 
you know, you'd have to be talking 75 basis points 
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or so, and I guess the question is, and this is 
where we have the kind of staging of the fees, and 
the tenor, and all of this kind of stuff. If 
they're going to pay those types of fees, are they 
not better just going ahead and making this like a 
three-year letter of credit, and then, you know, if 
they, if they want to negotiate a funded deal 
later, they can. 

I don't know that Enron would necessarily 

care . 


MR. 


LC- - 


Wait. So a three-year 


MR. 

would Enron care-- 


I guess my question is 


MR. : So I guess my question is 

why are we trying to push this into a funded deal, 
given the prices we're, the spreads we're talking 
about on the LC? 

MR. : No, because Enron- -because 

we're going to charge Enron like incre- -they ' re 
going to pay double for the risk, sort of. So 
they're going to pay, the LC is going to be paying 
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[inaudible] Enron risk, then they're going to pay 
us to carry this asset. 


MR. : But we're only going to 

charge them like, what, 50 basis points or 
something usually? 

MR. ; I don't know, I mean, it 

depends what kind of schlocko banks you bring into 
the deal, you know? 

MR. : Okay. 

MR . : All right . 

[Tone . ] 

MR. ; Hey, Dellapina, how much 

are you go--are you going to charge George to do 
this deal? 


MR. : I don't know. [Tone.] 

He's got to know the default swap market is bad at 
the moment . 


MR. 

: Yeah, I 

Ready to go. 

team? 

MR . 

: Right . 

MR. 

: Hold on. 

[Tone . ] 
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; Hi . How are you guys 

: Fine. What^s up with you? 

I Oh, you know, we're 
Lisa is standing by. What's 


MR. 

doing? 

MR. 

MR. 

hanging in here 
going on? 

MR. : Well, we've been, we've 

been thinking about, you know, what we want to kind 
of what we can do for you, and I think we want to 
just kind of give you a "heads up" as to what we're 
thinking about and raaybe ask you to just think 
about it over the weekend before we go kind of into 
internal battle. 

MR. : Okay. 

MR. : I'll start and then kind 

of defer to Jeff and George, but I think what we're 
thinking is kind of a club performance LC that we 
would have in place at the "get-go." 

We'll come back and discuss the specific 
pricing range, but something that would then be 
sort of structured as I think we were thinking like 
a one, one-year LC that, to try to figure out 
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conceptually an incentive pricing mechanism where 
the banks would want to conver that into a funded 
asset , 

Because just--I think the thought is, you 
know, to get something together pretty quick, the 
performance LC is probably the quickest way to go, 
but obviously we'd be carrying the funding, and if 
we incent people to, to take that pro rata onto 
their own balance sheet, that is going to bring 
your overall costs down ultimately-- 

MR - : Right . 

MR. : --because of what we'll 

have to charge you just to carry the asset. 

MR. : Right. 

MR. : We just don't think it's 

conceivable, Joe, that even if we do a deal by 
month end, given the experience we've had, given 
the way the lawyers will look in the documents to 
try to find ways that their banks are being screwed 
or potentially going to have to suffer in a 
meltdown. We have to give them something simple to 
evaluate . 

MILLER REPORTING CO., INC. 

735 8th STREET, S.E. 

WASHINGTON, D.C. 20003-2802 
(202) 546-6S66 



789 


pab 


12 

MR. : [Inaudible.] 

MR. i It took Bank of Boston way 

too long, and I think the other banks would take 
longer. So I'm just trying to say, you know, what 
you issue is a letter of credit. We show you the 
documents, we show you what the termination event 
is and what the drawing statement is to Enron Corp, 
but that is the drawing statement that goes back to 
you if, in fact, we melt down. 

So, really, at this initial phase or this 
circling phase, you give them something simple to 
approve, which is not a structure, it's just a 
credit [inaudible] . 

MR. : I'm sorry. So they have a 

performance LC at the end of this month, and then 
you want to incentivize them to basically 
participate or, or what [inaudible] to Mahonia 
wrote [inaudible]? 

MR. : Basically, it would be to 

migrate it to the Bank of Boston structure that we 
have the papers on, but that's going to take longer 
for them to absorb and understand. 
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MR. : Okay. Now does it matter, 

from the bank perspective, if this is a physical 
versus a financially settled deal? 

MR. : You know, the only thing I 

could think of, Joe, is that--no, I can't comment 
on that. I don't know the answer to that right 
now . 

MR. : Yeah, it wouldn't matter 

from the performance LC perspective. 

MR. : Well, wouldn't it? I 

mean- - 


MR . : 

MR. : 

run the same issues we 
[inaudible] ; physical 
financial performance. 
MR. 

MR . 

performance LC, we're 
commercial deal. 


: It might . 

: The performance LC, 

run with all of the 
performance, as oppos 

: Right . 

: If it really is a 

all going to need a 


, do you 
sureties 
ed to 


MR. : Right. But if, but if 

we're going to, you know, rapidly convert this into 
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a funded deal, rather than a performance LC, you're 
talking about taking advantage of the capital log, 
then, you know, the ultimate deal, we really should 
be indifferent whether it's physical or financial, 
right ? 

MR. t Yeah. I mean-- 

MR. ; I think we should be, I 

guess, from a, you know, if you had some guy, since 
we haven't done these, these LCs kind of the market 
[inaudible] like this, and if somebody is trying to 
get themselves, you know, talked into whether or 
not it's really a performance versus a standby, I 
suspect physical element probably, that helps that 
argument . 

MR. : How long do you want to 

keep the performance LC in place before you convert 
this to a funded deal? It sounds like you want to 
do that pretty rapidly. 

MR. : Well, actually, I think 

you want to do it rapidly. 

MR. : Okay. They've got-- 

MR . : We're going to charge you 
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MR. ; Right. 

MR. : And that's why we're 

trying to, we're just contemplating that we'd like 
to set up some sort of incentive mechanism maybe by 
part of the fees are held back until we, you know, 
until we can convert this to a funded deal because 
we're going to have to charge you to carry that 
asset, and I know you were--you were, you know, you 
pointed that out early on that you think you could 
double charge that way. 


MR . ; Right . 

MR. : So, from us, yeah, we'd 

like to get it off our books, too, but, you know, 
we're going to charge for it, so-- 
MR . ; Okay. 

MR. ; Yeah, we - -hopefully, not 

too long, and I don't know. Three months, I guess, 
would be a goal. Obviously, the LC couldn't be 
struck at three months because that would be-- 

MR. : Yeah, Joe, again, I think 

that, you know, with Enron, that always kind of 

MILLER REPORTING CO., INC. 

735 8th STREET, S.E. 

WASHINGTON, D.C. 20003-2802 
(202) 54S-6666 



793 


pab 


becomes the function of 

, you know. 

having the 

bigger picture view of 

your forward calendar, you 

know- - 



MR. ; 

Right . 


MR : 

You know. 

your- -well , 


you've just got, you've got air- traf f ic - control 
problems that only you guys know about. 


[Tone . ] 

MS. : [Inaudible] told you Jeff 

called from our conversation this morning that we 
do have some reconciliation between ourselves to 
do, but that we are sending you $57 million today. 
APA gave us a margin call for 57. 

MR . : Jef f ie? 

MR. : Yes. I literally just 

jumped back on. I'm sorry. 

MS. ; I'm not repeating myself. 

MR. : So the answer is, I think 

a lot of those discrepancies are in the back 
offices, and the collateral for APA is being 
resolved, and we are wiring out $57 million of 
collateral calls today I think is what we were 
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MR. : Okay. No, no, I heard, 

Lisa. Yeah, that's great. And thank you very much 
for helping us resolve that. Unfortunately, the 
passage of time makes things more complicated to 
resolve things. 

Thanks , 


MR . 

be taken care of. 


All right. So that'll all 


MR. ; Okay. 

MR. : All right, guys. 

MR. : Joe and George Sarice, I 

wonder, does it make any sense for us to have some 
kind of conversation with Kelly before we, you 
know, kind of before we really start seeing exactly 
which direction we're going to take this? 

MR. : Do you want to do that 

this afternoon? 


second . 


MR . 

MR. 

MR. 

I ' ve got a 3 


: George, is that okay? 

: Yeah, that's okay with me. 

: Hang on a real quick 

o'clock meeting with Bill 
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Brown . 

Maybe we 

can do it maybe like in an hour. 

guys ? 





MR. 

: Yeah, 

around 4 o'clock? 


MR. 

: Yeah. 



MR. 

: Yeah, 

that sounds fine. 


MR . 

: Let me 

call Kelly and see 


if I can get her freed up, and let's try doing that 
in Kelly's office. 


MR. : Okay- 

MR . : All right . 

MR. : Are you guys going to go 

down there or do you just want to call in, call 
into George's line? 


MR. 

George , 


Yeah, I'll just call to 


MR. : Okay. 

[END OF TAPE RECORDING.] 
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MR. 

: Richard? 


MR. 

: Yes, Steve. 


MR. 

: What's up? 


MR. 

: I'm sitting 

here with Cerise [ph] 

Traband [ph] or, 

as we just heard, 

, it's actually, it's 


kind of like Joni Dorsett [emphasis on first syllable] 
became Joni Dorsett [emphasis on last syllable] . Somebody 
just recently pronounced Rob's name as Rob Traband. 

MR . : Traband . 

MR. : Kind of like Alex Trebek. 

MR. : Traband. Yeah. 

MR. TRABAND: There you go. I have a future as a 
game show host . 

MR. : I thought that's what you did. 

MR. : You already are one, 

MR. : Exactly. 

MR. TRABAND: I'm sure feeling like it. 

MR. : So Rob has, to your highly 

justified inquiries about, "Hey, what's going on here, 
the- - " 

MR. : What the hell's going on? 

MR. : You know how these guys, they're 

sending me e-mails with diagrams, and I'm like what the 
fuck? 

MR. : You know-- 


2 
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MR. t As if that took any work on their 

part . 

MR. : Yeah, exactly. 

MR. : Yes, I think they have on their 

server they have like-- 

MR. : Yeah, one of their folders is 

probably like diagrams for use in initial bank discussions. 
MR. : Yeah, exactly. 

MR. : But this will get the ball 

rolling. 

MR. t That's right, and Joe never 

actually puts his name on any of those things. 

Anyway, we're reaching the point of soon it will 
be just physically impossible to do, so I guess it's a good 
idea we have this conversation. 

MR. : Well, Rob was just saying that he 

had a quick phone call with Ballantine-- 

MR. ; Could we get a number, and we'll 

call him right back? 

MR. : Who is that? 

MR. ; Chris [inaudible] . 

MR. : [Inaudible] , okay. 

MR, : But he had a quick phone call with 

Ballantine, and you know we’re going to have to get a 
package put together. Rob, and the guys that work for Rob 
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are I think, they've got a bunch of portfolio review-- 

MR. : Yeah, constraints on their time 

right now, but-- 

MR. : That's an important part of your 


job. 

MR. : Bottom line, I think we're going 

to need to take a, you know, to answer what the obvious 
question is going to be, which is, well, why would we want 
any more Enron exposure? 


MR. : Uh-huh. 

MR. : It's got to be a profitability 

question, so I think we need to get an idea of what we think 
we're going to be able to book. 


MR. : Well-- 

MR. : So I haven't dug out my files, and 

I'm hoping yours are handier in terms of where our price 
point has been the last couple of times, and you know every, 
you know, the last five or six of these, we've managed to 
eke out, you know, a couple more basis points. 

MR. : Yeah, I mean, here's the, here's 

the trick with this. Basically, what I would--Enron is, 
what are they rated now? 

MR. : Triple B-plus, they are 

three-plus- - 

MR. : They're three -plus. 

MR. : They're three-plus. So, 
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basically, I can tell you is v;hat does a three-plus show in 
our system that, when we book this asset, what is it going 
to show, and it's probably going to say that we have to 
reserve and, you know, basically pay away something like 80 
or 80 basis points or 90 basis points, right? But, in 
theory, you could PV [ph] the rest, right? 

MR. : Right. 

MR. : But I will say that the question 

becomes a little bit fuzzier because you don't really 
usually have a three-plus trading at 250 basis points in a 
default[?] for[?] that[?] market. So I don't know who's 
going to throw, you know, cast a sort of inquiring eyes on 
this and say, "Well, you know, this is probably 
inappropriate to mark this thing, you know, to whatever, 
whatever the, I don't know, the model is saying is an 
SBA [?1 -neutral loan for a three-plus. I mean what does the 
model say? 

MR. ; I'd have to go back and look at 

it . 


MR. 

100 basis points or 
MR. 

MR. 

MR. 

MR. 

would people have a 


: It's probably going to say like 

something, I bet. 

: Yeah, maybe a little less. 

: Okay . 

: That ' s about right . 

: So the question is, you know, 

problem with us, you know, PV-ing 
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anything on something like this, when everything is still in 
question. 

Now, if you think it's okay, I can give you what 
that number is. Conservatively, we could just start with 
the fees and then work our way from that. 

MR. : Well, I mean, have we talked about 

the fees? 

MR. : Well, I mean, George, I guess 

George opened up with some fee discussion, and then we 
should talk about what arrangement fee we would want. 

MR. : Exactly. 

MR. : Right. 

MR, : And what I had thrown out was, if 

you are looking at kind of a 3-year deal and 1.75-year 
average, I think what I had talked about is a, for a 
big-ticket Libor, plus one-and-three-eighths and then 50 to 
75 up front. If you wanted to buy down the rate, I thought 
it was 75 to 100 up front and one-and-a-quarter . 

MR. ; Okay. Seventy-five to one hundred 

of--oh, right, right, of fees, and then one-and-a-quarter 
basis points, right. 

MR . : Right . 

MR. : Which I thought was, I don't know. 

It seemed kind of low, but based on your previews on that, 
what do you think? 

MR. ; Well, I mean, we kind of 
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road-tested it with Enron, and we were met with shock and 
indignation. I think some of that was a little veiled, 
but-- 

MR. : Yeah, I do too. 

MR. : I mean, I think, I think this is 

aggressive. I think you could probably get a bite. 

MR. : Yeah. 

MR. : Okay. A bite, all right. So, if 

we go that route- - 

MR. : I'm sure we could get McBride 

interested for this. 

MR- : Well, remember, we don't have the 

insurance company this time, right? 

MR. : Right. 

MR. : Although I talked to a broker, and 

he still thinks he can get him--I don't know--which 
complicates it a little bit because we might want, you know, 
dif ferent- - 

[Audio break.] 

MR. : We might want Joe to buy the 

insurance, even though we're not valuing it a whole lot. 

All right. Well, I don't know. V7hat do you think 
we should get? At least 50 basis point arrangement fee, at 
least, right? 

MR. : Do you recall what we got the last 

time? 
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MR. 


: Three hundred fifty grand--or 350 


million. 


MR. 

MR. 


: Somehow I thought it was-- 

: I think the last one was, was the 


last one 350 or 500? I can't-- 


MR. 

MR. 


like that. 


; No, 350 we did, right, George? 
: Three-thirty-five or something 


; Something like--I think it was 335 


or 330. 

MR. 

was close. 

MR. 


Yeah, it was less than 350, but it 


And do you remember what your fees 


were, George? 

MR. : Oh, actually, you know what? i'll 

pull out the fee letter right now. 

MR. : Yeah. 

MR. : How about I do that? 

MR. : You know, I always get kind of the 

sanitized fee. I'm not sure what the gross is. 

[Laughter . ] 


have it in writing. I shared the letter with you. I mean, 
total transparency, man. 

MR. : Yeah, I got a letter that looked-- 

MR. : You know, if I wasn't Italian, I 

8 



804 


would get so insulted by that. 

[Laughter. ] 

MR. : Instead I'm honored by it. 

[Laughter . ] 

MR. : You're really, really good at 

this, you know that? 

MR. : By the way, as I'm pulling up my 

Word documents here, and here's the mafia approach to 
getting bin Laden, right? 

You get all of these, all of the, all of the 
bankers in the room from all of these tax havens, all of 
these numbered account zones, Luxembourg, Switzerland, you 
put all of the bankers in the room, and you say here's the 
deal, you put a picture of all of their families on the wall 
and say, okay, you guys are either going to stop making the 
money moves and make people come and pick up their money, 
and forget about the numbered accounts or we're just going 
to send out a note to tell bin Laden that the bankers gave 
him up and told us where the money was, and then one of you 
is going to die, so you might as well tell us where it is. 

MR. : Sounds persuasive. 

MR. : It's the mafia. I guess. That's 

what I've heard. 

MR. : So we're going to subcontract a 

hit out to the Cosa Nostra? 

MR. : Exactly. That was-- 
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You know, a Catholic and a Jew put 


that idea together yesterday- -me and someone else. 


MR. : 

It's got to be good. 


MR. : 

How ecumenical of you. 


MR. : 

Okay. Enron, ready, the answer 

is- -hold 

your ears, George- -damnit . It was 330 million, and 

they paid an arrangement 

fee of 2.145 between Chase and 

Fleet . 

It was split equally between us and Fleet, so that 

is-- 




[Simultaneous 

conversation. ] 


MR. : 

Now what was--would somebody do 

that math? Does somebody have a calculator handy? 


MR. : 

sixty-five . 


MR. ; 

Sixty- five? 


MR. : 

Sixty-five. 2.145 over 330, 

right . 




Then, George, 

then you prepared a separate letter 

to him, 

correct? 



MR. 

; I don ' t remember . 


MR. 

: Which was I think something like 

another- 

-- 



MR. 

: Did he just say something on top 

of what 

[inaudible] ? 



MR. 

: Yeah, I think so. 


MR. 

: And for some reason, I'm almost 
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thinking it was, it was about anywhere between 800,000 to a 
million because, you remember, George, when we sent that 
money over? 

MR. : I ended up getting like 375 out of 

that- I don't remember, I don't remember what you got. 

MR. : All right. I remember you made me 

send a letter to you, so let me see if I can find that. 

MR. : [Inaudible] guys in Jersey, that 

is the hour of the [inaudible] of man. 

MR. : We can pull that up, but I think 

it was on the order of magnitude of around 750. I think 
that's what it was. So that wouldn't have been a whole lot 
of money then. What was 750? 

MR. : You mean on the arrangement fee? 

MR. ; Yeah. 

MR. : That sounds about right. 

MR. : Yeah, it does. 

MR. : That'S another 23 bits. 

MR. : Yeah, SO pretty much, I don't know 

if it was a flat fee or if it was 25 bits, I don’t remember. 
That's probably what it was, though. 

MR. : And then we had, we had the 

insurance rap[?], and then we had, of course, our margin. 

MR. : You had the margin which was 

seven-eighths; is that right? 

MR. : I think it was-- 
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MR. : 

Yeah, I think we 

started- -didn ' 

we start off at like five- 

-eighths and then. 

courtesy of 

McBride, I think we ended 

up-- 


MR. : 

Yeah, at least seven-eighths. 

MR. : 

Yeah. 


MR. : 

Yeah. 


MR. : 

Yeah. 


MR. : 

Yes, I think that 

's what it was 


It wound up being about 25 basis points on the whole thing 
that we got as an arrangement fee . 

MR. : Basically, you know, obviously, 

there's work to do. I just, I don't know, how badly do they 
want this, Rick? 

MR. : Rob? 

MR. ; It sounds like they want it pretty 

badly. 

MR. : I think they do. 

MR. ; Pretty badly. 

MR. : And if I think, this is a steal if 

they get that thing funded at, funded at 3-~at 125, and you 
spread the fees . That ' s about what they would pay anyway, 
George, right, in fees--75? 

MR. : Yeah, I mean, the fees that I 

threw out were kind of market, what I think market is. 

MR. : Okay. 

MR. : And, you know, so, of course, we 
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get that, also, and then I think for arrangement fees, I 
think we've kind of been around that 750 to a million sort 
of number. 

MR. : Okay, Okay. But that's, again, 

spreading that over three years is really not a big, big 
deal. I mean, I would- -I would think 1 percent --yeah, I 
guess, 1 percent. No, I mean, I would charge more than 25 
basis on this. 

MR. : For arrangement? 

MR. : Absolutely. The bottom line is 

we've got the biggest exposure, and we're topping up again, 
so we should be paid the most money. I think we have the 
biggest exposure. 

MR. : Well, we haven't exactly set[?] 

that yet, so-- 

MR. : Not in the deal, but just overall 

for the company. 

MR. ; Oh, you know, one of several. I 

think we may be at the top, though. 

MR. : Two, they can't really, probably 

can' t-- 

[Simultaneous conversation.] 

MR. : I mean, just given how "spooked 

out" the market is right now, they probably can't do this 
without us, I mean, without us stepping up; is that probably 
true? 
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MR, 


: Well, especially in the time 


frame . 


MR. : Yes, especially in the time frame. 

Yeah, I mean, actually, that's a huge point because, yeah, 
really the only other firm that they do these things with 
very much is Citi, I think, and maybe [inaudible] would 
prefer to do them with the red-headed stranger. 

MR. : Yeah, so--hmm. I don't know. 

MR. : I don’t disagree with you that it 

would seem like we would get more of an arrangement fee this 
time, given the circumstances, given the market, given the 
timing. 

MR. : I'll go back and see if I can find 


my notes on-- 

MR. : I'll go look in my office too. 

MR. : --the last three that we would 


ever do. 

MR. : Yeah, right. So, if the last time 

was seven-eighths, sixty-five, and we got twenty-five. 

MR . : Yep . 

MR. : So now we're sort of saying 125, 


75 to 1 percent and 50. 

Personally, what I would like to say is I would 
like to say I would almost give them two different interest 
rate exposures, depending upon whether they bring the 
sureties on board. Now I know we don't really value that. 
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but I would say like, you know, we do it at either 
one-and-an-eighth with or 150 without. 

I don't know. I see these, I don't know. One, 
basically, you've got a little over a week to get these guys 
in. 

MR. : What we need to have happen- - 

MR. : Whatever happened to the funded 

concept? I mean, how are they going to- -how are we going to 
get a funded trade done in the next week? 

MR. : Well, I think the idea was that we 

were going to do it ourselves over quarter end, and then 
October 2nd they were going to, for whatever portion we were 
going to remain, that we weren't going to hold, they were 
going to throw another[?I fee at it, and then we would by, 
presumably by year end, to get it off our, the asset off our 
balance sheet, we'd get the other two institutions in. 

MR. ; So we were going to hold- -do this 

over year end? 


MR. 

: No. 


MR. 

: I mean, over 

quarter end? 

MR. 

: Yes . 


MR. 

: Yes . 


MR. 

: Really? 


MR. 

: Well, that's 

their ask, that's the 


ask . 

MR. : What's the difference between--why 
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October 2nd for the LCs and not September 30th? 

MR. : Because that's going to, you know, 

they have to report their usage and availability under their 
LC line in their financial statements. 

MR . : I see . So they ' d have to have 

evidence availability to-- 

MR. : Well, more importantly, they'd be 

evidencing availability to everybody else in their financial 
statements when they 're- - 

MR. : No, I just meant for 

credit-approval purposes. 

MR. : Oh, right, right, right. 

MR. : [Inaudible] October 2nd, they were 

all-- 

MR. : And we actually know they've got 

it because we [inaudible] a big LC facility[?] form[?] . 

MR . : Okay . 

MR. : And we can just look on the system 

and see they haven't drawn it or issued on it. 

MR . : Cool . 

MR. : Do you expect they'll be--do you 

expect that they will expect -- 

MR. : Well, actually, George, you know 

what the issue is? They've got the LCs out there. They're 
currently posted with the likes [?] of Duke and Williams and 
people like that. So they're going to pull those LCs away 
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from those trading counterparties and give them to us, and 
[inaudible], and then they'll have to turn around to Duke, 
et cetera, and post cash flow. So what they want is show 
the high level of cash at quarter end-- 

MR . : Okay . 

MR. : --which then they’re happy to swap 

out these transactions on October 2nd. 

MR- : Do you think during the period 

that we're covered with letters of credit they will be 
expecting a lower, a lower margin? 

MR. : Haven't talked about it. Haven't 

talked about it. 

MR. : Hold on a second. 

MR. : Not an unreasonable expectation. 

MR- : It's kind of a funny thing because 

you're posing this one deal and then just talking about when 
it flips in the future, but you know we haven't talked about 
I don't think you can build a mechanism in-- 

MR. : Well, I think the way that you do 

that is you say, fine, but we're real serious about wanting 
to get this off and diversified, and so we'll give you 
breaks for 60 days, and then it's going to explode again. 

MR . : Uh - huh . 

MR . ; That ' s right . 

MR. : Which they want it to be off in 60 

days--well, less than 60 days anyway. 
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MR. : I just wonder if they're looking 

for a lower rate during that time. 

MR. : I think we need to talk about what 

it should be. You know, they haven't brought it up, but it 
makes sense . 

MR. : In fact, before [?] they're raised 

at the end of the 60 days, whenever we roll it, it's going 
to be a market at that time. We can tell them what we think 
it's going to be, and maybe what we're going to push for, 
but we don't know what another bank will do it for in 60 
days . 

MR. : It can still flex[?] . 

[End of Recorded Segment.] 
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PROCEEDINGS 

MR. : I like it. So what are you doing 

this piece for? 

MR. : We haven't settled on that. 

MR. : You're going to be back to it, 

letters of credit. 

MR. : You know, Tunan[?] paper was a 

letter of credit, so-- 

MR. : I guess actually you have a 

blended risk, right? Because they want us to go naked on a 
portion of this. 

MR. : Right. So that portion is going 

to have to be at--now, but you also have the question of, 
you know- - 

MR. ; But, I guess, on the other hand, 

arguing against myself, it's for such a short term, it's 
blended risk. Do you not just say, you know, go along 
Jeff's lines, you know, this is where we're going to price 
it, and this is where we would think we'd price it once we 
term it out, if you will. 

MR. : So the portion that--the 150 we're 

not going to be covered on is going to be priced at what you 
think the ultimate pricing is going to be? 

MR. : Well, what I'm saying is it's for 

such a short term, arguing against myself, do you not just 
price it where you ultimately think-- 
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MR. : [Inaudible] the whole thing. 

MR. : Yes. 

MR. : Well, they haven't asked for a 

discounted price. 


MR. 

: Yeah. 




MR. 

; [Inaudible.] 




MR. 

: No. 




MR. 

: Well, you know, 

not 

off 

the bat 

MR. 

: And then I did 

like 

the 

idea of 


kind of the stratified pricing between the surety and the 
nonsurety, whether or not they-- 

MR. : Yeah. 

MR. : I mean, do we have a feel how 

other banks feel about the value of the sureties? 

MR. : I mean, I think, in some ways 

didn't we have to kind cf hold Fleet's hand through that 
surety discussion? 

MR. : Well, essentially, since that 

article in the Journal came out, you know, a few months 
before all of us met last year, I think, about the 
movies [?] - - 

MR. : Well, I assume any bank that's 

been involved in any of those deals is going to have kind of 
our view on the sureties. 

MR. : Well, not to mention the tragedy. 

MR. : Not to mention the tragedy that's 
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affecting all of* the P&C [ph] companies. 

MR. : It's still worth something, and it 

still helps certain banks justify a hold[?] position, 

MR. ; Yes. 

MR. : But I'm not, you know- -but he 

could do that after the fact. 

MR. : [Inaudible.] 

MR. : If and when things calm down. How 

would we do this, by the way? Do you think we would just- -I 
wonder how we would do this, just like if and when we are 
bringing new people in, will we just redo the whole deal on 
the second phase? Because, remember, we set all of those 
fixed- rate interests, fixed interests. I'm just trying to 
think how we would do that. 

MR. ; The quick [?] price on it, while 

you're thinking about that-- 

MR. : Yeah. 

MR. : I gather that you're able to do a 

financial transaction now, as opposed to a physical? 

MR. : Levy is out for the holiday, but 

he'll be back Thursday. I think we can. I think the CFTC 
rules changed a little bit. 

MR. : Super, because, I mean, I think-- 

MR. : The reason why I don't like doing 

that is because it sort of takes it, you know, potentially 
sometime it could take it off of our desk. So maybe we will 
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have an either/or, physical or-- 

MR. : Yeah. I mean, Jeff certainly felt 

more comfortable that it would be easier, easy to 
restructure this deal when we bring the other banks in, if 
it were financial. 

MR. ; Yeah. 

MR. : So it's going to be before--! 

won't be able to give you the final on that before Thursday, 
but I guess we could do that. I just--! don't want to lose 
the control of this or it'll start flowing out of our desk. 

MR. ; Right. The--I guess the other 

question, and I don't know that I feel strongly about it one 
way or the other, but at one point we had talked about, 
during this initial period until we brought the other banks 
in, setting this at a l-year term and then restructuring it 
as a 3 -year deal when we brought the other banks in? 

MR . ; Right . 

MR. : I think that, certainly, the 

bridge component of this is easier if we do that. 

MR. : Well, but to the extent, I mean, 

we're talking about this thing coming due within 60 days, is 
that what we're saying, if the LCs-- 

MR. : Well, I mean, it doesn't come due. 

We just have the LCs. 

MR. : Well, we have the LCs for the 


first 60 days. 
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MR. : We were talking about whether or 

not they'd press us for a cheaper price because we had the 
LC, and so I think, the suggestion was, you know, we could do 
that, but we might want that price to explode a little bit, 
notwithstanding- - 

MR. : Oh, it was a pricing [inaudible] . 

MR. : Right. And I think- -I think if 

we're not discounting the LC, I mean, the pressure on them, 

I mean, they're not getting any benefit, other than a 
fund[?] slow[?] reporting benefit out of this transaction if 
they don't get the LCs removed. 


MR. 

: Right . 

That's correct. 

MR. 

: I mean. 

I think they're going to 


be under a lot of pressure to get that thing sold to a 
couple other firms, 

MR. : You know what we need to do, as 

with one of our other transactions that are out there, not 
an Enron transaction, like, I don't know, don't we have one 
with like Ocean or somebody like that? 

MR. : What about it? 

MR. : We need to orchestrate something 

where, where our client screws up and that we actually have 
to, you know, make the, make the surety pay. 

MR, : Yeah, exactly. 

MR, : And then hope it does. 


[Laughter. ] 
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MR. : We've got to game the system. 

MR. : I like them. I like them. Much 

too much time for things doing them right . 

So what's the next step from here? Are we just 
going to sort of throw it out there? 

MR. : I think the next step is we need 

to get our package together enough to, you know, Biello 
[ph] , Wardel and Ballantine, and we need to have an 
all -hands conversation, and I know that they have been very 
hard to, you know, schedule because of what's going on up in 
New York MR. : Because of bailing out the airline 

industry. 

MR. : Yeah. 

MR. : [Inaudible] do you have very many 

swaps or less exposure on your desk with the airlines? 

MR. : No, actually, mostly we're owing 

them money these days because oil prices have risen, and 
most of the stuff they've done was lower prices. 

MR. : That's good. 

MR. : But, you know, just hopefully 

someone will tell us when they want to pull the trigger. 

MR. : So, I mean, I think the answer is 

we need to try to get in front of, you know, Biello and crew 
tomorrow or Wednesday and come to resolution, whether we're 
going to be able to do this or not. 


MR. 


Right . 
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MR. : Which means we've got to have the 

package out tomorrow morning. And if, you know, assuming if 
you can give us the, I mean, I know what the fees we're 
talking about, but if you could get us the MPV value, 
assuming that you don't have to reserve extra over a 
three-plus, we can tie that into the transaction, and I 
guess, in terms of, you know, kind of our normal issues of 
what are the volumes and stuff like that, not even relevant 
because it's a financial deal. 

MR. : Correct. Why--all right. Why is 

that number relevant for this, what we're going to PV and 
stuff? They really don't care, do they? 

MR. : Yeah, they do. 

MR. : Yeah, they want to know- - 

MR. : No, 1 don't think they- -you just 

tell them what the loan spread is, and you tell them what 
fees we're charging, and you could tell them the loan spread 
is, you know, if we just keep creeping it up, they're going 
to view that--I think we're just going to antagonize them if 
we start saying, well, we're going to take a portion of that 
loan spread. I think people are, you're going to antagonize 
them and say, oh, you're just trying to PV, you know-- 

MR. : Well, they know how this deal is 

booked. 

MR. : Yeah. 

MR. : And they know the economics on it. 

fi 



822 


MR. : Does SVA not give you the same 

kind of number? 

MR. ; We can- -we 'll come up with an SVA 

number. 

MR. : Yeah, if you come up with the SVA 

basis points, just come up with the basis, yeah, come up 
with the SVA and use that as your PV number, before fees. 

MR. : Well, I think what we'll actually 

do is just do, as though this were a loan, what the SVA is, 
the model --the model doesn't allow us to come up with a-- 


MR. 

: [Inaudible.] 


MR. 

: Yeah, a up-front-- 


MR. 

: Well, if you tell me what basis 

points this loan has to 

be SVA neutral, then 

I can come up 

with a PV for you. 



MR. 

: Yeah, okay. Okay. 


MR. 

: Yeah. I mean, you 

can always do 

it on $100 million and 

then just flex it up-- 


MR. 

: Yeah. 



MR. : You got it. 

MR. : --when you get your final 250 

approved . 

MR. : Now do you have runoff numbers and 

things like that? I think Monty sent you a pretty good 
schedule on that. 

MR. ; I think so. I'll have to double 

q 
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check it, but I think he did. 

MR. : So you should be able to tell in 

the next three months how much is running off. 

MR. : Exactly, which obviously is 

important. Now, as Rick was saying, I had kind of a 
high-level overview conversation with Ballantine on what we 
wanted to do here. I don't think that there is a whole lot 
of point in having a lot more conversations there. I think 
we just need to have a full conversation among everybody, 
and I told Ballantine the same thing, so he won't be 
surprised by that, just because, you know, his marching 
orders have been our [inaudible] Enron is too high, and so 
that's the refraining thing. 

So we need to get to Biello and Warded and 
convince them that this is a good deal to do. 

MR. ; I think one of the things we've 

done, though, is certainly, at least in the last couple of 
deals, we've evidenced that we'll manage our roll-off by 
spreading the risk to other banks, right? 

MR. : Yeah. No-- 

MR. : So it's slowing down the roll-off 

a little bit, but, you know, it's always a difficult 
relationship [? ] decision to just tell them you're never 
going to replace anything. 

MR. ; No, absolutely. I hear you, and I 

think that if we all give, you know, or participate in that 

1 n 
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conversation, we'll get there, but I just, you know, as our 
view of what a surety is worth has evolved, we've gone from 
being comfortable with our pre-pay exposure, and I say "we" 
being Biello, Wardel and Ballantine, to suddenly saying we 
have way too much Enron exposure because we're no longer 
comfortable with the sureties. 

MR. : Yeah. 

MR. : So, you know, that's the issue as, 

okay, fine, we're--we may be--we're still allowing roll-off 
to occur and we're just slowing it down, that's all well and 
good, but if our exposure is already way too high, how do, 
you know, why are we even slowing down the roll-off. 

MR . : Right . 

MR. : And I agree with you, in addition 

to profit reasons, there's good relationship reasons. You 
can't just cut them off cold turkey, but that, that is the 
conversation . 

MR. : If everybody, if every bank 

behaves like that, the company has got a serious liquidity 
problem; i.e., no new money till we get down to 400 million 
or the 200 million, then everything just sort of stops for 
the company. 

MR. : Well, I hear you. I hear you. So 

I think we'll get there, but that's the- -those are the 
issues we've got to deal with. 

MR. : Jeff, do you remember the tenor of 


11 



825 


the last deal we did for them? 

MR. : It was 5-year, 3-year average for 

them. 

MR. : Okay. So this-- 

MR. : Two-and-a-half -year average, 

something like that. 

MR, : They’re going to push a little bit 

on this one because it's a shorter tenor and shorter average 
life . 

MR. : You mean in terms of pricing? 

MR. ; In terms of pricing. 

MR. : Well, no, but I think you were 

trying to make it a bullet, close to a bullet, right? 

MR. : On this one? 

MR. ; Yeah. 

MR. : I didn't realize that. I think- - 

MR. : No, I hope not, but I thought 

that's what I heard. 

MR. : I assume this is the same type of 

amortization we've always had. 

MR. : Yeah. 

MR. : Well, on a 3-year basis-- 

MR. : Let me tell you, let me tell you, 

if we go the physical route, the financial route, then we 
can never bring the sureties in. 

Oh, right. 

1 ?. 


MR. 
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MR. : But, you know what, we could just 

wipe this deal clean, we could just close it in two months 
and just do a whole new one. We could always do that. 

MR. : Right. It would just be replaced 

by an identical transaction that was physical that had 
sureties . 

MR. : Yeah, exactly. Exactly. 

[Inaudible] be easier for [inaudible] , yeah. 

MR. : You end up in the same place. 

MR. : Well, maybe one of the things we 

need to get straight with Joe on is just, you know, what's 
the tenor, what's the average life here before we can sort 
of start pricing some things out or before you can even 
really go for credit approval. 

MR. : Well, I mean, I thought we knew 

that it was a 3 -year deal that would have the normal 
amortization schedule. 


MR. : So it ' s like 1.75-year average 

life or something like that? 

MR. : Yeah. 

MR. : Okay. All right. Well, then 


we're straight. 

MR. 

MR. 

MR. 

MR. 


That's a good idea, yeah. 
[Inaudible] the question because- - 
I think that's what we should do. 
Okay. Fine. 
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MR. : What does that do to- -George, what 

does that do to his price points out there if you do a bank 
deal at 100-and-whatever, 150 basis points/140 basis points? 
I know on a-- 

[Audio break.] 

MR. : Again, I think- - 

MR. ; They're stuck at one and a quarter 

right now, and they can't get a deal done, right? 

MR. : Well, we've got one at one and an 

eighth that we're stuck on, but, again, that's a 5-year 
final 2.75 average and, you know, as you draw the tenor in, 
they're going to push you hard on the rate, but I still kind 
of stand by the numbers that I threw out originally as sort 
of market, you know, especially for a 1.75-year-average 
life. I think the fees, in combination with the margin, 
will probably be attractive to somebody. 

So, I mean, maybe we try to push for that and get 
more of an arrangement fee for us is the exercise because, 
you know, they're actually fairly amenable to that. They'd 
rather pay us to arrange than to-- 

MR. : Yeah. All right. 

MR. : And we can always have the McBride 

premium if you want to do that. 

MR. : I think we're going to go way 

beyond the McBride premium here. It's just hard when 
there's no defaults for that market out there. 
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I^IR. : Has that market come back at all? 

: I don't know. I doubt it's 

anywhere under two and a quarter right now. 

MR. : Yeah. 

MR. ; All right, guys. 

MR. ; All right. Well, I'll get--we'll 

get a package put together for the morning and try to get on 
the calendar. 

MR. : Yeah. Obviously, I'm out of 

pocket all after- -you know, late afternoon-- 
MR. : Right. 

MR. : --on Cosmo [ph] , so why don't we 

try to get a package out first thing in the morning and 
maybe try to get on their schedule . Are you around 
tomorrow? 

MR. : Yes. 

MR. : I was thinking like early 

afternoon . 

MR. : You can break your Cosmo? 

MR. : What's that? No, Cosmo doesn't 

really kick off till 3:00. 

MR. : Okay. Good. 

MR. : So, if we did something early 

afternoon. Now I don't know if that works for them. I 
think that's the other big hurdle is just scheduling these 
guys . 
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MR. ; I do need to know the, kind of the 

PV number because- -which I think we said we can figure out, 
just because I need to get [inaudible] kind of fired up for 
this . 

MR. : Okay. 

[End of Recorded Segment.] 
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PROCEEDXNG^ 

MR. ; Rob. 

MR . : Yes . Hi . 

MR. : How you doing? 

MR. : All right. How are you? 

MR. : Good. Are you all set? 

Are you writing up a proposal or something? 

MR. : We're almost done putting 

it together. We're trying to get it as--the one 
thing I--I had actually sent Monte an e-mail on-- 
MR. : He's out. He's out. 

MR. : Okay. 

MR. ; In Houston. 

MR. : That--I--in fact, I was 

about to call you or to see if he was around. 

The--the pre-pay runoff that he had sent 

me - - 


MR. : Yep. 

MR. ; --was just an aggregate 

number and it was starting in like July, and I was 
wondering if you guys had it by prepay starting at 
the beginning of the year. 
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MR. : Give me one second. Let 

me open it up . 

MR. : Sure. All right. So 

basically [audio break.] Do we have it by [?] is 
your question here. I think we do. 

MR, : Well, and do we have it 


from the start of the year? 

MR. : Yeah. We should have 

that, too. Do you remember what the file name was? 
Did we - - 


MR . 


Let me see here. I got 


it . 

MR . 

MR . 

file he sent me. 
MR . 


See if he shoved this in. 
Enron prepay.xls is the 

All right. 


[Audio break . ] 
MR . : 
MR . : 
MR. ; 


[?] 

Yep . 

It doesn't have any of the 


runoff like that? 


MR . 


No. It's got one 
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aggregate number starting in July. 

MR. : Al], right. So why do 

we--oh, you just need to go backwards. Okay. 

Okay . 

MR. : Yep. And even if I didn't 

have it by prepay, even if- I had it in this 
format--the format going back to the first of the 
year, that would help. 

MR. : Yeah. That's what I think 

I might just try to-- 

MR . : What do you have for July 


on your sheet? 


MR . 

and runoff of 42.3. 
MR. 

MR . 

asked? 


For July, balance of 1.189 

Hmm . 

Is that not what you 


MR. : 

look a little bit lower 
don't know why, [Audio 
MR . ; 

MR . : 


I see that . The numbers 
than this other sheet. I 
break] numbers here today 
That would be great . 

For the--for the 
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year-to-date 

runoff down 

to June. Down to June, 

saw runoff at 

around 

237 


MR . 



Two thirty-seven. 

MR. 



Down to [?] I see at 469 

MR . 



I can make that work. 

MR. 



Okay. We'll just use 

that . 




MR . 



You got it. And I'm 

trying to get 

a- -get 

something set up for early 

this afternoon, also. 



MR . 



Okay . 

MR . 



So I'll keep you posted. 

MR . 



Bye . 

MR . 



Bye . 

[END 

OF TAPE 

RECORDING . ] 
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MR. 

: Hello . 


MR . 

: Hey . How you 

doing? 

MR . 

: Good. 


MR, 

: Good. 


MR . 

: You returning 

mine ? 

MR . 

: I was returning yours 


just kind of giving you an update. 

MR. : Yeah. Because I had 

Ballentine on the phone yesterday about a couple 
things and then I said, "Hey, you know, what's up, 
we getting together," and he's like, "Yeah. I'm 
really struggling with this," blah, blah, blah. 

MR. : Yeah. I know. What I've 

been — what I've been trying to do, and he's been 
dragging his feet on, you know, he likes to be 
fully bought off on something before it goes on. 

MR . : Yep . 

MR. : And we don't have time for 

that . 

MR. ; Yeah, We're sort of 

running out of time. 
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MR. : So what I've been trying 

to tell him the past two days, and I think I've 
told him, you know, pretty directly last night and 
this morning, is, "Jim, we've got to have an answer 
today. We don't have time to get this done if we 
don't have this resolved."- 

MR. : Right. 

MR. : And so we need to- -we 

can't have everything buttoned up. We need to--we 
all know Enron. We all know the prepay. We all 
know the issues with both. Let's all get together 
and talk about it. 

MR. : Right. 

MR. : And so, you know, 

hopefully, you know, we can get collected today, 
because I got Lisa Biliis [ph] calling me every 
five minutes . 

MR. : Yeah. He told me now--I 

said, "Yeah, well, you know, it's about equal to 
the runoff for the rest of the year. So we just 
sort of delay on the runoff. " 

He goes, "Yeah, I know, but we've been 
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ycounting on that runoff. 


4 


MR. 


But we still have all the 


runoff year-to-date . 


MR. : No. Exactly. Exactly. 

And I just--this is not the kind of thing you sort 
of publicly talk about, but - - espe c ial ly in the 
presence of a meeting, but, hopefully, everybody's 
got this thinking this way. 

You know, again, it's in the issue of 
responsibility. You know, if we're really 
petrified of the client, that's one thing, but, you 
know, I mean, you can't-- 



MR . 

: I know where you're going 

here . 

I know where 

you're going here. If we just 

yank- - 




MR. 

: Yeah. You're pulling [?] 


MR . 

; --credit support. 


MR . 

: Yeah- You're pulling 500 


off and you're just not helping them. You're 
fixing your problem, but slower than you'd like, 
but you are fixing it by getting other people in. 


so . 
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MR . 

: Yeah, yeah. 

MR. 

So hopefully they 


thinking like that, because, you know, it's just 
going to run out of [audio break] let them go to 
the bond market. But yeah, well, that's 
pretty--that gets pretty spooky, right? That 
helps--hurts us, too. 


MR. : Yeah. Yeah. That's 

right. So anyway. I mean-- 

MR. : Okay. 

MR. ; I think the answer is is 

that, you know, Jim is afraid of Enron because of 
all the exposure and all the crap. He's gotten 
some [?] on Enron. Weil, you know, we get that 
crap from him every time. 

MR. : Yeah. That's why I say. 

MR. : You know what I'm saying? 

MR. : No. I know what you're 

saying . 


MR. : And SO we just need to get 
in front of him and talk, and I just got to get Jim 
there. You know, with Gary, it was real easy. You 
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just--he just said, 
elevated, " 

MR . 

Exactly . 

MR. 


6 

"Hey, you know, this is getting 


It's out of tny hands. 


This is getting elevated 


anyway , 

Let ' s go 

talk. 


MR . 

: Yeah . 


MR . 

: So I just got to get Jim 

there . 

Anyway . 

I've got to run. I've got to head 

over to 

Enron for 

another meeting. 


MR . 

: Okay. 


MR . 

: But I did want to get back 

with you 

and give 

you that update. 


MR. 

; You're thinking today? 


MR . 

: It's got to be . 


MR . 

: It's got to be . 


MR . 

: I mean, don't you think? 


MR . 

: I know it has to be . 


MR . 

: I mean, we're out of time 


here . 


MR . 

them-“you know. 


: We have to discuss with 

you've got to really be convinced 
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that that liquidity is there to take us out. 

MR. : And I think-- 

MR. : [?] the documents. It's 

not -- you know, it's not the easiest thing in the 
world to do. 


MR . 

so I just think 
MR. 

have to do some 
conceivable that 
MR . 

while that's imp 
getting covered 
MR. 


: That'S exactly right. And 

we've got to talk to them. 

: Well, you're just going to 

sort of screening to say it's 
they will be taken out. 

: Although I think that 

ortant, I think to the extent we're 
by LCs, you know-- 

: Those LCs will be short 


term . 


MR. : The L--what's that? 

MR. : Short term? 

MR. : Well, I mean, it doesn't 

really matter. If the LC is about to mature, we're 
going to draw it, if it's not renewed. 

MR . : Okay . [ ?] . 

MR. : So, you know, if we're 
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covered by LCs, you know, effectively, it's 
syndicated anyway. That's how we syndicated the 
original ones. 


MR . 
MR. 

that right? 
an LC . 


: Okay. 

: We did the--! mean, isn't 

We did the prepay, but we syndicated 


MR. : No. Of course . Of 

course. It's just, you know, that was a long time 
ago, a lot different market, and-- 

MR. : Yeah. I guess my point, 

though, is that they have access to the LC 
capacity, and so they don't need this--you know, so 
on a temporary basis-- 


MR . : I would agree with you 

[audio break] for us, but then the broader 
question, which we're going to have to at least 
have a view on, is, yeah, but — 


MR . 

: Yeah . 



MR . 

: - -will 

this 

be 

syndi cat able, 

because once you 

start 

drawing on 


those LCs, it's going to spook everybody. 
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MR. : Absolutely. So-- 

MR. : So if they say forget it, 

no interest in cooperating, and then you say, 
"Fine, we'll draw on your LC, you have to 
cooperate," that's going to spook the market. 

So George is going to have to have a view 

that - - 

MR. ; No question. And I think 

he's been pretty--! think he's ready to say that, 
you know, you--with the pricing we're talking 
about, you can go out and load up. 

MR. : Okay. 

MR. : You know, a couple of 

banks that will take a big piece. 

MR. : Okay. Good. 

MR. : All righty. 

MR . : Thanks . Bye . 

MR . : Bye . 

[END OF TAPE RECORDING.] 
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PROCEEDINGS 


MR. 

: --exposure. 

MR. 

: This is Jeff. 

MR. 

: Hey, Jeff. Rob. 

MR. 

: Hey. 

MR. 

; I've got Jim Ballantine on the 

line as well . 

MR. 

; Hi, Jeff. 

MR. 

: Have you got a couple minutes? 

MR. 

; Yes . 

MR. 

: I wanted to talk about the 


p3^e-pay, and your impression- -I think Jim has spent some 
time really going through the maturities that we've relied 
on. 

MR. : Yes. 

MR. ; And I think he may be starting, 

and this is Jim speaking, not Jim and [inaudible] - - 

MR. : There's a light coming over the 

hori zon maybe . 

MR. : But Jim I think is getting- - 

MR. : Lights [inaudible] on marble head. 

MR. : I think, and I don't mean to speak 

for you, Jim, but I think you're starting to get comfortable 
that maybe the maturities do provide us more support than 
what the new[?] maturities [?] provided? 

MR. ; Yes, I'm leaning that way. We're 
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going to have a call at 4 o'clock with Chapnick at Morgan 
Lewis . 

MR. : And then, so I think his bias, on 

the Enron pre-pay that we're talking about, is to actually 
use sureties, and I don't know if we can indicate also to a 
couple of other banks, but to use sureties, rather than to 
go naked. And wanted to visit with you--I know you had 
talked a little bit to one of the insurance brokers- -and 
just wanted to get a sense if you had any idea whether 
they're even writing policies right now. 

MR. : Well, you know, the words we're 

getting from the primaries is, yes, they're writing. The 
problem is that as the sizes get bigger, they have to access 
the reinsurance market. So I don't think they've tested, I 
guess, for a big, big $3-400 million deal because it-- 
[Audio break.] 

MR. : It's going to the reinsurers. 

It's going to be painful. 

MR. : Now I would assume that it's a 

matter of time before the reinsurers are back? 

MR. : Yes, I think- - 

MR. : So, I mean, and I'm just trying to 

think real-time here, Jim, one alternative might be, you 
know, we start the surety process, and, you know, we commit 
to having it done within a certain time frame so that maybe, 
day one, the sureties aren't in place, but they will be in 
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place within 60 days or something like that? 

MR. : Yeah. Maybe we use the LC and 

give them the option of either sureties or syndication. 

MR. : Yeah. Yeah, something like that 

might work. My-- 

MR. : You're suggesting we don't 

syndi--okay. Because what I thought we were talking about 
is actually syndicating the surety deal. 


MR. 

: [Inaudible.] 


MR. 

: Yeah. 


MR. 

: Yeah, well-- 


MR. 

: Well, I think that 

s nirvana 

MR. 

: Here's my notion. 

My notion 


there's a way to trade this exposure for other direct 
exposure to Enron, I think that's a good trade. 


MR. 

: I see. 


MR. 

: If it's surety wrapped. 

So-- 

MR. 

: And I guess my-- 


MR. 

: So the amount would sort 

of have 


to do with what we think we could do on the other side, 
whether it's, you know, whether it's through the company 
saying, all right, we'll ease you up over here or maybe 
it's, maybe it's some [inaudible] swaps, I don't know. 

MR. : I guess my concern, Jim, and maybe 

the reason that we still tried to syndicate some of this is 
that most of what we, if you really get down to it, most of 
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our exposure is either trading exposure or the pre-pay, and 
we do have other exposure, and we talked about the 
effects [?] on getting rolled[?] under the [inaudible], which 
would help. 

MR. : Right. We've got 560 of exposure 

outside of the pre-pays that's primary, right? 

MR. : Yeah. I guess where I was going 

is I'm not sure that there's 350 or even necessarily 150 
that we can point to and say this is what we're going to get 
rid of. 

MR. : Well, my point is I think, I think 

I potentially could argue that anything we could achieve to 
reduce the 560, with the company's assistance, might be 
worthwhile if the quid pro quo is putting on surety-backed 
exposure. So maybe it doesn't have to be dollar-for-dollar . 
I don ' t know yet . 

I'm saying that if we get comfortable with 
sureties, then, you know, maybe we put on some, you know, 
disproportionately large number of pre-pay exposure if the 
company says, all right, you know, for that we will knock 
off, you know, we'll do something about this $46-million 
[inaudible] or something. I don't know what it is, but 
some, some number, you know, gets taken care of that's 
direct Enron exposure, and I don't even know-- 

MR. : Well, you know, one thing 

that- -yeah, one thing that might- -I mean, I think we touched 
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on two of them. One of them is the FX exposure, but another 
thing we could do is talk to them about putting the mutual 
margining language in the ISEA with Enron Credit. Com. 

That's 100 million right there. 

MR. : Uh-huh. 

MR. : So, if you did that on the FX and 

on the Credit. Com, there's 160 million right there. 

MR. : You know, I think now would be a 

great time to do something dramatic on the exposure, and if 
the quid pro quo is putting cn insurance company exposure, 
then that could be a great trade for us. Well, that's a 
notion I want to play with. 


MR. 

: Okay . 

Can I suggest that-- 

MR. 

: Yep . 


MR. 

: --in 

parallel to that, under the 


assumption that they can[?] access the insurance market now, 
and we have to go down the path potentially of a 
syndication, you know, is there-- 

MR. : Probably syndication and credit 

derivatives . 

MR. : I'm sorry? 

MR. : Then I think the back-up plan is 

syndication and credit derivatives. 

MR. : Okay. And when you say "and 

credit derivatives" for the full share? 

MR. ; Yeah-- 
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MR. 

MR. 

MR. 

meets the road. 


Or for our uncovered- - 
Yeah. 

Rob, this is where the rubber 


MR. : Yeah, absolutely. 

MR. ; You know, George is saying you 

could syndicate a bank deal at, whatever, 150, plus big 
fees, whatever his number is, but there is, one, there is 
really no cheap [?] defaulter [?] market at the moment and, 
two, the width of it is 250 basis points. So, if that's the 
case, then we're talking Enron, as we discussed early on, of 
an entirely different price deal. 

MR. : Yeah, then I'm not sure we can do 

a deal. I don't think incremental, unhedged, exposure gets 
put on right now for Enron, unless it's a, you know, 
relationship-breaking event. 

MR. : Well, I think it's a pretty 

critical financing for them right now. You know, maybe, 
maybe what makes sense is, one, for us to explore the surety 
discussion a bit more, and then--I'm just taking a look 
here--and then, yeah, at the same time we talk about what 
exposure we can get off here, and kind of-- 

MR. : Then, you know, I suppose the 

fail-back is, if this is a big relationship issue, the 
fail-back is a syndicated deal with some, you know, exposure 
trading, right? 
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MR. 

: Yep . 

Yep. 

MR. 

: Mow, 

on exposure trading, I'm 


assuming that replacement exposure counts for you. That's 
what's primary. 

MR. : Replacement exposure counts, but 

the problera--the thing is, Rob, I don't want to trade for 
exposure that they otherwise would be willing to roll under 
a margin agreement. So, you know, I want to do both. If 
they're okay rolling this stuff under a margin agreement 
that we have now with Credit. Com and with-- 

MR. ; On credit.com, I don't know. 

We're working on the FX line. 

MR. : The FX, you know, I think we 

should--! don't see why they wouldn't do it otherwise. 

MR. : Well, 1 mean, except that it uses 

up, you know, LC or cash that they wouldn't otherwise use 
up. I mean, we do a lot of FX business with them. 

MR. : Right. I just want to negotiate 

carefully here. I don't- -I don't want to trade, you know, 

70 million of new pre-pay exposure unhedged for rolling the 
70 million FX contract under a margin agreement. I don't 
think that's a good trade. I don't think that's a good 
negotiation because it sounds to me like you know, with a 
little, with a little work we can get it under there anyway. 

I mean, Enron, Enron is under some pressure here. 
Every- -everybody that has credit to Enron is probably, you 
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know, doing what we're doing, so I don't think it's, it's- -I 
don't imagine it's going to be a huge relationship event for 
us to be, you know, talking to them about rolling some of 
these exposures under margin agreements . 

So, if this pre-pay wasn't here, we would 
hopefully be doing this anyway, right? 1 mean-- 

MR. : Well, we are doing it anyway, but 

I mean I guess, you know, I've been trying to actively work 
on some of these items so that we can work our exposure 
down, partially because we've got high exposure, but also so 
that we have capacity to do this deal . 

MR. : So we can do this deal. 

MR. : And not necessarily this one, but 

to do new ones, and a little bit feels like I would have 
been better off not trying to work this ahead of time and 
offer it up now. 

MR . : I know . 

MR. : You know what I mean? 

MR. : Yeah, but --and what I'm saying is 

I think, you know, you can manage that any way you want, but 
there is going to come a day, and I'm trying to manage this, 
as you are, that, you know, I feel like we're dangerously 
close to the day when this relationship could blow up. They 
are like one ask away from, from the deal we can't do. I 
mean, this is from Diello's [ph] mouth and, you know, we've 
got to be really careful here. So I'm trying to manage to 
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have sort of, you know, do this deal and still have some dry 
powder. 


MR. 

: No, and I 

really do 

understand 

MR. 

: I know . 



MR. 

: You and I 

both have 

a vested 


interest in this. 

MR. : And I think one of the things I 

would point to is if you look at kind of the total MEA, 
it's, since the end of the year, it's come down, you know, 
very dramatically. 

MR. : And everybody is, you know, 

getting pats on the back, but-- 

MR. : But it's not where they want it to 


be . 

MR. : It's 560 million, if you look at 

it the best possible way, and I'm getting myself, I think, 
convinced that that is the right number. So now what do you 
do? Okay, it's not a billion-seven any more, it's 560. 
That's good news, but it's still 560, and you know how do we 
feel about that? I feel like that's a huge number. 

MR. : You know, one other thing we could 

think about in the mix, Rob, is maybe the possibility of 
reducing tenor [?] on an existing deal. 


MR. 

: Right . 


MR. 

: I mean, I don't know. 

You know. 


would they be willing to trade up by bringing in tenor [?] on 
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existing deals? Pre-paids I 'it. talking about. 

MR. : Yeah. No-- 

MR. : You know, obviously, we're most 

concerned about the next 12 months, given our view of the 
economy, but that might be an angle. 

MR. : Right. 

MR. : Something we could trade. 

MR. : Yeah, I mean, you know, I think, 

Jim, the one thing, and I don't necessarily agree that Chat 
1.7 doesn't exist because you always have the risk that--I 
love these bonds, and they're good, but you always run the 
risk that one of these insurance companies goes bankrupt and 
then you- - 

MR . ; Right . 

MR. : --you're naked on that piece. But 

having said that, I think the message that Rob, and Rick, 
and me, to some extent, communicated pretty hard, they've 
sort of honored in that they're not coming back and saying, 
"Come on, guys, you've had all of this runoff, could you 
replace this." 

They're saying, we've told them you've got to come 
down, and they're sort of saying, "Could you help us sort of 
maintain this, but doing it in a way where for $4 you come 
off, can you sort of put one-half back on and help me with 
the rest of it, and then we'll bring new banks into it and 
we'll work it down." 
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MR. : Jeff, why do they want to hedge 

with gas where it is now? 

MR. : They're not hedging, they're just, 

they're just, they do the back-to-back swap. This is-- 

MR. : This is a circular [?] deal that 

goes right back to them. 

MR. ; It's basically a structured 

f inance-- 

MR. ; It's a financing. 

MR. : Yeah, it's totally a financing, 

which has piece of it, they've always had on as a piece of 
their capital structure, so-- 

MR. : Yeah. 

MR. : So, if it reduces 500 a year- - 

MR. : Yeah. 

MR. : --they have to do something with 

it, which is swap back. 

MR. ; So it's amortizing. Yeah, it's 

amortizing debt. I've got you. 

MR. : That's exactly what it is. 

MR. : Rob, do we include this debt in 

our credit stats? 

MR. : No, we don't. It fits into their 

trading book and so, you know, effectively they've got, you 
know, it's monetizing assets from price risk management. 

MR. ; Yeah, it is a liability, though. 
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I want to- -I want to--I'd like to understand that. It's 
something we do with a [inaudible] , just, you know, as sort 
of a notation, you know, what the leverage is, including 
pre-pays. It ' s a little tricky, but that's one of the 
questions .1 had for you on this [inaudible] . 

MR . : Okay . 

; You know, I understand the, I 

think I, you know, I understand the request here. So I 
think, Rob, again, we've sort of done this before, let's 
itemize and maybe prioritize the exposures here, in terms of 


what has any chance potentially of getting, you know, dealt 


with, you know, from sort of easiest to more difficult and 
get a sense of what buttons we have to push here. 

^ : Okay. And, Jeff, I had a question 

in to Ann Marie, and maybe it's something that you've got 
some insight into, also. On our Enron North America limit 
for physical transactions, the 75, as the pre-pays are 
rolling down and off and gas prices come down, is that still 
the right number? 


high. 


MR. 

: It may be slightly high-- 

MR. 

: But not-- 

MR. 

The only issue- -not egregiously 

MR. 

: Yes . 

MR. 

: And the issue is, if prices move 


up , we ' re going to be over the number again . 
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MR. : Well, and if we do this 

transaction as a physical transaction, which it sounds like 
we're moving back towards, we'd need it in place anyway. 

MR. : Yes. 

MR. : Is there any impact from the price 

changes on any of these replacement exposures that you're 
aware of, Jeff? 

MR, : It shouldn't be from my side 

because everything squares up in margins in our books . So 


everything is margins. 

I don't know, Rob? I mean-- 

MR. : No, not really. Most of these are 

lines that are in place. What we really need to do, I think 
that the two big things we need to do, in terms of priority, 
are get the foreign exchange under the margin agreement, 
which we're doing, and get Credit. Com under our margin 
agreement, which I'll get started on right away, and those 
are the two big opportunities to ratchet back exposure. 

MR . : Right . 

MR. : And that's right there ISO. 

MR. ; What is their LC facility we have 


for them, Rob? 

MR. 

MR. 


bilateral or-- 
MR. 


We have-- 

Is that a syndicated or a 

No-- 
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MR. : Almost 100 million. 

MR. : The 100 million is bilateral, and 

it's pretty heavily used most of the time. It was 
originally 150, and we out them back to 100, and that was 
pretty painful for them. 

MR. : When is the syndicated LC facility 


due? 

MR. : I want to say that that was a 

one-year facility, and it just renews. 

MR. ; So the hypothesis, with respect to 

that exposure, would be, you know, okay, guys, you know, we 
can take on some more exposure, but we'd like you to 
syndicate this LC line for us. 


MR. ; Well, I mean-- 

MR. : We'll roll it into the syndicated 

deal, and we'll take a share [inaudible] 100. 

MR. : The problem there is that they 

will put this, the syndicated LC facility, the $500 million 
facility in place in order to get incremental LC capacity, 
and they rely pretty heavily on us, and others, to provide 
these bilateral lines to support their LC needs as well. 

So, I mean, it wasn't a case of 500 replacing 500 

somewhere, and we just didn't get-- 

MR. : No, I guess I'm saying that, you 

know, up-size it to 600, and we'll take some share of it, 
but not all 100, you know. Up-size the syndicated facility. 
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rather than bilats. Now I'm sure we're not the only bilat. 

MR. ; That's right. 

MR. : So it's probably a bigger roll-up 

than that, but-- 

MR. ; And then I guess the question 

really, and I'll talk to George, but I know that syndicated 
LC facilities aren't really everyone's favorite in terms of 
getting them syndicated, and we really got this one done on 
the back of the corporate CP facility and saying, if you 
play in one, you've got to play in both, and if you aren't 
playing in them, you don't get any other business. 

MR. : Do you know how many bilat 

facilities they have? 

MR. ; I don't know the number, but I 

know kind of the amount. They've got like a billion dollars 
in LC bilats. 

MR. ; Yeah, okay. So we're like 10 

percent already. 

MR. : Yeah. 

MR. : So that may not help. 

MR. : What's outstanding, Rob, on that 

lOO? 

MR. ; On our 100? 

MR. : Yeah. 

MR. ; Well, it varies from time-to-time , 

but at times, and I don't know what's outstanding today, but 
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it goes anywhere from like 50 up to 100 over the course of a 
year . 

MR, : Whatever that is right now, given 

that they have some huge amorts coming due, maybe they'd be 
willing to contribute that conceptually to our whatever ask 
we have; i.e., it's 100 now, if you've got 60 utilized, can 
we pull, you know, you're asking us for, what, 150 in the 
pre-pay? Can you give us, you know, can we hold back the 40 
and revisit in 6 months? And we'll have a lot more 
amorts [?] at that point. We'll know what other asks they 
have in the first quarter. 

MR. ; Yeah, I mean-- 

MR. : It's easy for me to say this. I 

don't have a-- 

MR. : I raean-- 

MR. : I mean, whatever is not drawn on 

that now, that could be a term, you know, something we could 
say, guys, we're going to need that. 

MR. : Yeah, I mean, we can certainly 

talk to them about that . It was not too long ago that we 
cut 50 million out of it already, and that, I know, caused 
them, you know, some pain along the way. 

MR. ; Jeff, what's happening today in 

the market? 

MR. : Choppy. Gas is up slightly, oil 

is down a little bit, and oil followed the Dow down today. 
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Dow is getting 250-- 

MR. : Did you hear anything more on 

Calpine or-- 

MR. ; No, I have not. I have not. Rob, 

I think Calpine is having trouble, the rumor is, posting 
margins to their over-the-counter counterparts. 


MR. 

: Really? 


MR. 

: Yeah, not a big surprise. 

I mean 


you know, it's exactly what we talked about, that they could 
be perfectly hedged. 

MR. ; Yeah. I mean, not dissimilar to 

what happened to Reliant in December. They had the right 
hedges in place, but the margins -- 

MR. : Exactly. 

MR. : Except that Reliant is a little 

bit bigger company. But, yeah, that's exactly- - 

MR. ; Yeah. 

MR. ; So, no; no new market news there. 

MR. : Let me ask you a quick question, 

Jim, because, you know, the timing on this is getting really 
tight, what- -I want to make sure I understand exactly what 
the next steps are here. I need to talk to you, go through 
our exposure and kind of prioritize, you know, what we think 
we can do something with-- 

MR. : Right. 

MR. : --and then how do we want to 
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handle this after that? 

MR. : Well, then you have basically 

parallel paths. If it's--if we think we can get some 
exposure off here as a quid pro quo, then we proceed, in 
talking with them, theoretically, a minor matter of getting 
Jim and Chris on board- - 

MR . : Right . 

MR. : --and work towards getting it 

surety backed. If it ends up being surety backed, then 
that's one path, and if we can't, then we have to have some 
other mechanic in place to limit the amount of incremental 
exposure we're putting on. 

MR . ; Right . 

MR. : Okay. So, Rob, concurrently, why 

don't I, either with you or without you, start probing 
whether there is a market . 

MR. : That would be great. In the 

meantime. I'll start working on kind of the quid pro quo. 

MR. : Okay. 

MR. : And, also, Rob, let's look at the 

credit stats with all of their pre-pay complications. 

MR. : You've got it. 

MR . : Okay . 

MR. : Jim, are you doing that call in 

your office at 4:00? 

Yeah, you want to join? 

T q 


MR. 
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MR. : Yeah, I might jump up. 

MR. : That would be great. 

MR . ; Bye . 

MR. : Okay, bye. 
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PROCEEDINGS 

MR. : This is Jeff. 

MR. : Hey, Jeff. 

MR . : Hey . 

MR. : I've got Rick on, also. If you 

guys can hold on a second, I'm going to try to get George. 

MR. : I thought George was out today. 

MR. : Mm-hmm. 

MR. : In some sort of meetings all day 

or training or some- -either that or he's just avoiding my 
call, one or the other. That ' d be the natural thing to do. 
Did you get through your meeting, Rick? 

MR. : Uhh, I didn't get much. I talked 

to Biello [?] . I couldn't sweet talk him out of anything 
more than 35 million bucks, net. 

MR . : God . 

MR. : How do you [inaudible] get any new 

approvals for them? How do you do any new deals? 

MR . : I don ' t know . 

MR. : I mean, like, what have you gotten 

approved recently? 

MR. : Reliant Resources. 

MR. : No, I meant on Enron. 

MR. : I guess the--well, 

[indiscernible] 's idea was no new exposure. 

MR. : Was no new exposure? 

0 
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MR. ; I guess it was at something 

on- -with the syndicated LC deals earlier in the year and 
that was, like [inaudible] . 

MR. : So they did a reset. Thirty-five 

is the only stuff he could replace. 

MR. : Mm-hmm. 

MR. : And that's obviously on a 350 

deal, so, I mean, it's not like we can kind of be cute and 
say all of a sudden, all right, we'll do like a 150 deal and 
we'll take 35. 

MR. : So, I mean, you know, who knows. 

Jim may want to close the deal with a quarter in and then 
decide to take it out elsewhere, I don't know. 

MR. ; Oh, you've got an underwriting 

approval? 

MR. : Yeah. Well, you know, we've got 

a- -we 're going to get LCs right after the quarter ends. 

We're basically just going to tote it over the quarter ends. 

MR. : And they said that's okay? 

MR. : Yes. And, basically, that was 

actually pretty [inaudible] easy because Biello was used, 
you know, the quarter end's going to be so screwed up this 
time anyway that it's kind of throw another log on the fire. 

MR. : Yeah. 

MR. : Hey, guys. I'm sending him an 

e-mail right now. I can't get through to him right now. 
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MR . : Okay . 

MR. ; I mean, do we need- -you know, we 

had a negotiated price and everything with Joe, but I guess 
we need to just call him and say, here's what we're going to 
be able to live with, you think? 

MR. : Yeah, I think so. 

MR. : Well, I think pricing is, like, so 

important in the equation, though. 

MR. : Yes. 

MR. : Well-- 

MR. : Maybe we can do-- 

MR. : Well, I may have to call him and 

say, you know, here's where we know we're going to come out 
exposure -wise . 

MR. : Yeah. 

MR. : We really haven't thought about 

pricing. You know, the point is is we can help you get 
through the quarter and, you know, we need to get George in 
the loop and [inaudible] and so, you know, the principal 
value is is we're here for some--some new exposure, not as 
much as I would like or that you asked for, but we’re 
actually- -he never really asked us for anything specific, I 
don't think, did he? 

MR. : Umm, no, not really. 

MR. : I mean, it's kind of like, you 

know- - 
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MR. ; He carries the club, you know. I 

don't want to get pricing out there, three or four banks, 
blah, blah, blah. 

MR. : Yeah. Whatever. 

MR. : Well, you know, they can bring 

[and sell fees?] [inaudible] to 35 and, you know, I guess 
we'll keep it. 

MR. : Yeah. 

MR. : [Inaudible] so you go, you know, 

you're there at 350, right, is that the number? 

MR . ; Yep . 

MR. : Three- fifty, they get the, 

whatever, 315 out of those LCs a couple of days later, 
right? 

MR. : Yes. 

MR. : Then they have how long to 

syndicate? 

MR. : Well, if they've got the LCs, then 

in theory, they have as long as they need, because--isn ' t 
that right, Rick? You were saying that-- 

MR. : Yes. 

MR. ; --we can either have the LCs or it 

can be syndicated. 

MR. ; Yeah. I mean, as far as, you 

know, what I --what I --what Biello and Wardell [ph.] said is 
that- -first of all, they wanted LCs for everything. I said. 
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you know, that doesn't communicate them. You've got 
to--you've got to buck up, you know, [inaudible] . It's kind 
of like [inaudible] . Well, we don't do the L you can't he 
said, you can't compare all this runoff, you know, to new 
exposure, because we did have this here-- 

MR. : I'm going to- -actually, George is 

calling and I'm going to tie him in. 

MR. : They actually said that? 

MR . : Yeah . You can ' t compare the 

runoff to-- 

MR. : George? 

MR. : --that's bullshit, this--they ' re 

killing me on one side, saying they can go over-- 

MR. : We've got Jeff and Rick on the 

phone, obviously. 

MR. : We can get the [inaudible] -- 

MR. : --fucking ridiculous. 

MR. : Well, good afternoon, everyone. 

MR. : Good thing I was right when I 

thought that was your number. 

MR. : Yes. 

[Laughter . ] 

MR. : New job at Lafayette? 

MR. : No, this charity golf thing this 

morning . 


MR. 


Oh-- 
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MR. : We're finishing up. 

MR. : Well, we have update on the 

pre-pay. Well, I called Wardell and he tied in Biello and 
now they didn't want to do anything and, basically, you 
know- -then they said, okay, we'll do it but we want to have 
fees for everything, you know. I said, well, what about our 
part? Oh, no new Enron exposure. We can't do that. I 
said, we've got to have something, you know. They said, 
okay, you know, I finally got them to, you know, say ten 
percent of the deal, so 35. 

That's, I mean, that's the best I could do, and I 
said, well, then let me be very clear about what the- -their 
specific act is and then there's, you know, they're asking 
our help on a quarter end liquidity situation, you know, to 
do a deal, close it, carry it over the quarter end, and then 
their promise is to deliver us LCs, umm, you know, basically 
on the first business day in October, or whatever that is, 
and Wardell says, no, no, no. They deliver the LCs, they 
get the money. I said, that's not the deal, you know, 
that's- -you know, we're being asked and I would like for us 
to help out with the quarter end. 

Biello kind of said, he goes, well, yeah, okay, do 
a deal that, you know, if they don't deliver the LCs in, 
like, two days or whatever the number needs to be, you know, 
that- -that [inaudible] on the table. I said, I don't have a 
problem with that. I mean, we know the LCs are there. He 
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goes, well, that's fine. He goes, our quarter end's going 
to be sucked up anyway. 

[Laughter. ] 

MR. : Okay. So-- 

MR. : That ain't what we'd like to 

deliver, but, yeah, there 's--we still haven't really, you 
know, negotiated with Joe on price and we're all a little 
bit spread out here on- -I don't know- -my suggestion as to 
the best thing to do is, you know, [inaudible] can let you 
go and finish your afternoon, but, you know-- 

MR. : Well, I'm done, actually- - 

MR . : Okay . 

MR. : --SO-- 

MR. ; We --yeah. I think we ought to 

call Joe and say, you know, here's what we can do. First 
and foremost, we can see you through the quarter end. You 
know, unfortunately [inaudible] we can take on some new net 
exposure for our book, but it's not a big number. It's 35 
million bucks. I thought about, just for a second, asking 
for 50, which Wardell kind of said he would have done, but I 
could tell in Biello's voice I would have been making a 
gigantic mistake. 

ME. : [Laughter.] Might have lost it 

all. 

MR. : Right. You know, come on 50 --and 

here's what we're talking about, you know. We're going to 



872 


underwrite it, you know, so we're going to--you know, we're 
going to get paid there. We're going to have to sell it, 
and we are- -we do have the flexibility, you know, from our 
point of view of selling it off as a funded deal, or we can, 
you know, keep LCs so we can, you know, we can obviously go 
out and procure LCs, or you can procure the LCs. You know, 
we've got to have the ones that you have--that you said that 
you would deliver right after the first of the new quarter, 
but if you would sort of replace those with something that's 
more dedicated, you know, some sort of amortizing of fee for 
this specific deal, then, you know, we'll work with you to 
do that. Or we can- -or we can syndicate a funded deal and, 
you know, that's basically going to become--be a function of 
price . 

MR. : Of course, with--if we're down to 

35 million of exposure, that means that we've really moved 
more to a retail-type execution here rather than a club. 

MR . : Yep . 

MR. : That's right. 

MR. : Which on a funded basis is going 

to be highly [inaudible] . 

MR. : I agree. 

MR. : That almost says- -well, that says 

you should stick with the LC, but the problem with the LC is 
that you'd, umm, you'd have to pay us to carry the asset. 

MR. : I mean, can they arb this by 

Q 
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basically paying for one year rolling LCs and just keep 
trying to keep the spread down a little bit? 


MR. 

: Umm, I mean, that 

'll- -that 'll help 

a little bit. 



MR. 

: I don't know how 

we fucking 

club- -I don’t 

know how we do a retail deal 

with this fucking 

structure on 

a funded basis . 


MR. 

: I don ' t think we 

can do a funded 

deal- - 



MR. 

' : I don ' t know how 

it can be a 

funded deal , 

either. 


MR. 

; No. 


MR. 

: So you're really 

back to the LC 

option, and then the question is, how does 

that affect the 

total cost . 



MR. 

: Well, the LCs are 

default swaps. 

so, Joe, if the default swap market came in 


MR. 

: You can buy- - 


MR. 

: [Inaudible.] 


MR. 

: Right? 


MR. 

: Yeah. 


MR. 

: All right- Well, 

we've got- -you 


know, we've got to get- -there's a couple of segments of 
pricing here that get kind of complicated, right? What will 
we carry this asset at? 


MR. 


Well, let me ask you this question 
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before we get to that. Do we think we can characterize this 
as a performance LC? 

MR. : Not on-- 

MR. : No, but I think we could make it 

physical if we have to. 

MR. : Yeah, I think- -yeah. 

MR. : Yeah, I think you could, George, 

sure . 

MR. •. Well, I think that would help-- 

MR. : Now, just as a quick aside, and I 

don't know if, Rick, you've talked with Chris and Jim about 
this, but, you know, one of Chris's comments is if we do it 
as a physical, it needs to sit under the existing 75 million 
dollar physical line or the increased physical exposure has 
to have an LC . 

MR. ; Oh, gee. 

MR. : I know, and, you know, that's what 

Chris told me. 

MR. : Well, I guess we could just tell 

Enron that- -basically, it's going to be within the 75, 
definitely at these prices. IE- -if the market keeps going 
up, they'll have to maybe then give us, you know, one month 
LC if they're buying the physical or something. So we'll 
just have to tell them that's going to be measured against 
75. Man. These guys are getting way too smart about all 

1 1 


this shit. 
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[Laughter . ] 




MR. 

; It'S the 75--you know what 

I'm 

saying, like today, man, 

, I don ' t even know . I don ' t 

fucking 

know . I 

assume it's at 

much less than 75 today. It' 

' s 

probably 

like 45 or 50. 

But if prices go up again- - 



MR. 

: Yeah. 



MR. 

; --then they're going- -they 

•re 

going to 

have to collateralize this, I guess? 



MR. 

: Something like that . 



MR. 

: Right . 



MR. 

: Well, if we can somehow 



characterize the LC as performance, I still think there's a 
price pick-up there- - 

MR. : [Inaudible.] 

MR. : No, no, I think- -I think it's 

probably more than that. I mean, if you wanted to put an LC 
that was- -if you wanted to price an LC, it would basically, 
you know, they're funded cost shares, you know, a financial 
LC. Let's just call it 150 over. And if you could maybe 
sell a performance LC, I would think for maybe 
one-and-an-eighth, you know, with 50 percent capital 
weighting-- 

MR . : Okay . 

MR. : --and, you know, logic would say, 

well, you ought to be able to chop that 150 in half, but we 
know we never do that, so could you sell a performance LC 
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for one-and-an-eighth? I think--I think there's a shot at 
that. I mean, if you truly carry it at 50 percent, that 
means you've got an asset that gives you two -and- a -quarter. 

I would think that would be appealing to some folks. 

MR. : Yeah. 

MR. : Umm. 

MR. : Well, we didn't talk about the 

notion of kind of one-year LCs that would be replacing--! 
think you can guarantee that that would be something that 
Biello and Wardell wouldn't want to entertain. 

MR. : Well, I mean, I'm assuming that 

we - - 

MR. : [Inaudible.] 

MR. : Yeah. I mean, if we had a 

one-year evergreen [inaudible] - - 
MR . ; Yeah . 

MR. ; --if it weren't renewed, we'd fund 

it. 

MR. : Exactly. 

MR . : Okay . 

MR. : So we should be indifferent to 

having a one -year evergreen as long as we all stay on top of 
it and make sure that the LCs are rolled and if they're not, 
we fund them. 

MR . : Right . 

[Inaudible] more easily for George 

1 n 
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instead of having it an evergreen, you might just make it a 
one -year LC-- 

MR. : Yeah-- 

MR. : --with the notion that--or 

whatever . 

MR. : But it's definitely going to be 

drawn if they're not rolled or not replaced. 

MR. : Exactly. 

MR. : Enron doesn't take it out, so-- 

MR. : Exactly. 

MR. ; So it doesn't have, like, a, you 

know, six-year date on it. 

MR. : Right. 

MR. : So then you'd have the pressure on 

Enron every 364 days, they could pressure Enron and say, 
take me out. That'd probably make them feel a lot better 
than having a six-year LC or a five-year LC which keeps 
rolling. 

MR. ; So should we call Joe and defer 

the price discussion or [inaudible] pricing out there that 
we - - 

MR. : I think we should defer. 

MR. ; I think we ought to defer the 

pricing . 

MR. : I think we ought to defer it, 

because we've got to think this through in steps and, you 
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know^ what is the return I'm going to need on a facet even 
if it's LC-ed back. Who the fuck knows who these banks are 
going to be? What are they- -you know, are these banks, 
like, risk rated three, some of them, or-- 

MR. : Well, I mean, if it's under their 

syndicated facility, they're mostly pretty high-quality 
banks, but, I mean, there's, you know, what, 60 of them. 

MR. ; Who sets the price? Doesn't the 

pricing group kind of have a performance LC [inaudible]? 

MR. : Yeah, I believe so. Let me- -I'd 

have to pull it up-- 

MR. : --364 [inaudible] . I've got it 

here. It expires next May. 

MR. : If it moves down to our prices 

[?] , maybe they don't need as much margin anymore 
[inaudible] a new deal. 

MR. : I'm taking a look here. 

MR. : [Inaudible.] 

[Pause . ] 

MR. : I'm going to have to look up that 

pricing . 

MR . : Yeah . 

MR. ; [Inaudible] in front of me. 

MR. ; Yeah. [Inaudible.] 


MR. 


--trivial pursuit. 
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MR. : It's probably about 67-and-a-half 

or something like that, or 68-and-a-half , I bet. 

MR. : Do you think we had a performance 

option in that facility, Rob? 


MR. 

; I don 

t recall. 


MR. 

; I don 

t remember 

that it did. 

MR. 

; Again- 

- 


MR. 

: --but 

we can- - 


MR. 

; Yeah. 

Actually, 

let's see--we 


had--we did have a performance option of 30 bits [?] , and up 
to 50 — and looks like it's 52 -and-a-half for financial. 

MR. : For how long? 

MR. : One-year facility. 

MR. : So if you wrote the LC today, how 

long would it be good for? 

MR. ; Until next May. 

MR. : Or is it a one-year starting in 

May? 

MR. : I'd have to go back and look at 

the agreement . 

MR. : All right. 

MR. : I don't think it could- -I think it 

could extend for up to one year beyond the maturity. 

MR. : And how much availability do they 

have in that thing? 

MR. : It's a 500 -million-dollar line. 
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MR. 

MR. 

MR. 

MR. 

MR. 

MR. 


And what ' s drawn? 

I don ' t know . 

That's pretty cheap. 

Yeah, it's very cheap. 

We should draw on that thing. 
Yeah. I mean, [inaudible] got to 


be getting. 

MR. 


And then we go incrementally or 


whatever the hell else they need. 


.qo it would even cover our 


physical exposure under that. 

MR. : I mean, the physical exposure may 

not be such a big issue for gas prices to stay down-- 

Right . 

I think that ' s the least of our 


MR. 

MR. 


worries, Jim-- 

MR. : Yeah. It seems to me that--I 

think you should tell Joe, yeah, you've got a ready-made 
source. You've got 35 of new capital from us. We're going 
to underwrite this over a quarter end, which seems to be 
very important to him. I mean, that's why he's so nervous 
about the passage of time, is he's--he's got to get this 
thing closed, I think. Does anybody see it different? 

MR. : No, I think you're right. 

MR. : I think the underwriting is kind 

of worth a lot of value here, or am I reading it wrong? 
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MR. : No. I mean, I think that's very- 

important. I'm-- 

MR. : Yeah, we're going to give 

you--what we're taking, you know, what we're hearing, one of 
the things you need the most is the underwriting. We've got 
the underwriting done so we can carry over those couple of 
days at the end of the quarter- - 

MR. : And make a deal back. 

MR. : You can imagine our balance 

sheet's looking pretty bad, so 350 of underwriting on the 
quarter end, pretty big-- 

MR. : That's a pretty big commitment. 

MR. : Pretty big commitment. We're not 

in a position to give you a big, you know, terra hold on this 

deal, but we're going to, you know, treat it like we would 
something else we would syndicate and we'll take ten 
percent, so that's 35 million. We obviously want, you know, 
the LCs that you're thinking about, you know, when you said 
you'd give them, you know, right the first business day of 
October or whatever, and we had the flexibility from a 
quote-unquote "permanent" syndication option for, you know, 
the 315 that we need to sell. 

We can either take bank LCs or we can- -we can 
syndicate it on a funded basis. You know, our view is that 
[inaudible] LCs may be the better way to go. Clearly, the 
biggest [inaudible] for you is just use you all's committed 
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LC line and then maybe- -maybe you'll become opportunistic 
and watch in the credit default swap market and we'll take 
those in lieu of LCs and, you know, if you want to bring 
some [inaudible] we'll allow you to get [inaudible] LC. 

And that way, you know, then we have to- -we have 
to kind of complete our pricing here because we need, you 
know, we need an underwriting fee and if you ultimately want 
us to syndicate this deal, we'll have to have an arrangement 
fee for that . 

MR. : [Inaudible.] 

MR. : --surprised to see you'd made 

money? 

MR. : George, you're going to push him 

towards leaving- -keeping this as a physical deal just so we 
have the possibility of this performance benefit? 

MR. : Well, it's, I mean, it's up to 

him, but--but I think, you know, in the long term, there's 
possibly some price savings if we keep this as a performance 
LC rather than a financial. 

MR . : Right . 

MR. : I mean, you know, it's not 

inconceivable that to syndicate the thing, he may come back 
to us and say, I can get insurance bonds in- -maybe instead 
of syndicating it for, you know, 150 or whatever, I can get 
insurance bonds for, you know, whatever, 30. Can you get 
these other banks in for, you know, a much lower price? 
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MR. : Exactly. So that leaves that 

option open. So I think we should stay physical. 

MR. ; Yeah. 

MR. : Because there's a couple of 

alternatives, okay? 

MR. : Yeah. 

MR. : Let's talk- -we should probably 

just have an idea of what pricing is. So, again, we have to 
take this action on which we think we're going to get some 
sort of a blended risk rating, two, something like that, 

Rob? I mean, one of your analysts maybe can run that real 
quick. 

MR. : Yeah. I mean, I would assume with 

an LC, that's always been viewed as better than a surety, 
so, you know, we've got, let's call it a one-minus, and what 
kind of return are we looking here, looking for? 

MR. : Well, what kind of- -what kind 

of- -you know- - 

MR. : The question is, what are those 

LCs going to cost , then we back into how much we can charge 
for this. I know it's kind of a round-about way of doing 
it, but, you know, we're saying existing LCs are about 50, 
maybe even under that, under that line, if we've got room. 
Other ones are going to cost them, you think, about 100? 

MR . : I would think that ' s probably a 

20 


good estimate. George? 
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MR. : George, is that about right? 

MR. : I'm sorry, one more time? 

MR. : I said, existing- -we ' re just 

trying to back into what we would charge for this asset and 
how much the all-in costs would be for him. 

MR . ; Right . 

MR. : So you're saying the performance 

LCs, we know there's this existing line where we can get 
them real cheap for the May. 

MR . : Right . Right . 

MR. : But then separately, they're going 

to cost him, you know, for whatever incremental needs he has 
or to extend them, it's going to cost a lot more than that, 
right ? 

MR. : Right. 

MR. : So you're going to assume, what, 

100 ? 

MR. ; Today, that may be. 

MR. : George- - 

MR. : I'm fading in and out, but I think 

you said if we would do the other performance LCs just out 
[inaudible] right now, about 100 basis points, is that what 
you said? 


MR. 

: Yeah. 



MR. 

: Yeah, 

that 

sounds good . 

MR. 

; Okay . 

So, 

you know, I mean, for 
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this asset, I inean--I don't know. What do we charge, 50, 60 
basis points? Sixty basis points? 

MR. : whatever you're thinking, Jeff, 


make it the top end. 


MR. 

least 60 basis points 
MR. 

MR. 


: I think you've got to charge at 

for this asset . 

: Tell him 75. 

: Seventy-five. So let's say 75 


bits-- 


MR. ; Seventy-five as the run, run rate? 

MR. : Yeah, that's your carrying cost. 

MR. : Yeah. And then-- 

MR. : --carrying cost, but that assumes, 

you know, delivery of all the LCs. 

MR. ; Right. So his cost for the LC 

could be anywhere from 250 to 100, so-- 

MR. : If there are, so assume in the 


middle- - 

MR. : So, you know, hey, Joe, you know, 

you've got--that's yours to kind of choose from. You've got 
a ready-made, you know, [inaudible] , you know, that Mary 
Perkins, who's this other treasury person there, she, you 
know--if I were Mary Perkins, I ' d be charging Jim more than 
50 . 

MR. : Yeah, exactly. She just fought to 

get this capacity. The 75--hold on. Yeah, that gives us 
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about a 25 percent return with no up-front fees-- 

MR. : On a risk rating. 

MR. : --on a risk rating one-minus, but 

with the capital charges that Enron gets. If you run that 
at a two, just to be--two-plus to be conservative, you're 
still at a 20 percent-- 

MR . : Twenty percent . That ' s not very 

attractive . 

MR. : That's just the loan spread. 

That ' s not any underwriting fee . 

MR . ; Okay . 

MR. : Or that's the asset carrying 

charge . 

MR . : Okay . 

MR. : Now, we had been throwing around, 

you know, getting kind of up-front fee of 75 at one point. 

MR. : Yeah, the problem with that-- 

MR. : That was a different kind of 

execution, I think. 

MR. : No, I know. I'm just teeing up 

that as a-- 

MR. : Can I call you back? 

MR. : Yeah, sure. 

MR. : Is everything okay? 

MR. : Yeah. Listen, I wanted to give 

you a quick information. They're going to bury Mr. 
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Kreopolous [ph.] Monday- - 

MR . : Okay . 

MR. : --and they're only going to have a 

one - day . 

MR. : I've got to call you, because I'm 

supposed to go to London Sunday night . 

MR. : Oh, yeah? 

MR. : So let me call you back and see if 

I can do it . 

MR. : Well-- 

MR. : They're doing it Sunday, right? 

MR. : Yeah, it'd be Sunday. Yeah. 

Yeah. Did you hear about it? 

MR. ; I just heard from George about an 



Oh, okay. All right. 

Actually, I was going to call you 

Yeah. The old man just across the 


street just told me about it, so I thought I'd call you. 

All right. Okay. Are you home? 

MR. : Yeah. I've got to call you back. 


Sorry . 

MR. : This is-- 

MR. : What are you talking about? 

MR. : That's 28 -and-a-half-- 
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MR. 

MR. 

MR. 

MR. 

cordial hello. 

MR. 

MR. 

MR. 

big-time [inaudible] . 
MR. 


--for a second. 

Hey, John . 

How are you doing? 

Hey, Jeff, that's not a very 

How are you? 

I 'ra doing fine? 

Somebody pounded this market 

Dan, probably overdone a little 


bit, huh? 


MR. : Yeah. I think it might be in 

the--just todaY's--the end-of-day activity was absolute just 
panic selling, put buying, like usually paying up for 20 and 
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MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003-2802 
546-6666 



MR. : Hey, buddy. 

MR. : Hi. Enron called back. 

Do you want to try to patch in Robert Traband? 


MR. : 

MR . : 

MR. : 

MR. : 

that . Hold on . 

MR . : 

Hold on. Hold on. Is 
MR. : 

MR. : 

[Phone dialed, 
MS . : 


Yeah, patch him in. 

Okay. [Inaudible] . 

[Tone . ] 

Yeah, hopefully I could 

I'll do it. I'll do it. 
anybody on the line there 
Not yet. 

Okay, hold on. 
ringing . ] 

Bob Traband's office. 


do 


This is Melanie. 

MR. 

looking after that. 

MS . 

MR . 


[Inaudible] she might be 

Hello? 

Hi. This is Jeff. Is 


Robert there? 

MS . 


He's on his phone. Would 


MILLER REPORTING CO., INC. 
735 8th STREET, S.S. 
WASHINGTON. D.C. 20003-2802 
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you like to [inaudible]? 


MR. 


Could you tell him that 

Phil and I need 

to speak 

with him? 

MS . 


Hold on. 

MR. 


Thanks. They're trying to 

interrupt [Tone] 



MS . 


He'll be right with you. 

MR. 


Thanks . 

MR . 


I'm going to try to 

conference Enron 

back in 


MR . 


Okay. Hello? 

MS . 


TJh- huh . 

MR . 


Ann? 

MS . 


Yes . 

MR. 


Hi. I have Jeff Dellapina 

on the line . 



MS . 


Hi , Jeff . 

MR. 


Hi, Ann. 

MR. 


And I think Rob Traband is 

going to try to- 

- 


MS . 


Okay. I have Morris Spark 


on line . 


MILLER REPORTING CO., INC. 
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MR . 

: Right . 

MS . 

: From our tax department 

MR . 

: Right . 

MR . 

: How are you all doing? 

MR. 

: Hi . 

MS . 

: Okay. I guess what we 


need to do is get some information about Mahonia. 
First and foremost, not tax-related, is the correct 
name Mahonia Limited? 


: Yes . 

: Yep . 

: Not Mahonia [inaudible] 

: This is Rob Traband. 

: Mahonia Limited, spelled 


MR . 

MR . 

MS . 

Limited? 

MR . 

MR . 

out Limited. 

MS. : Okay. I think the big 

question for us is are they a U.S. taxpayer? 

MR. : I guess the big--can we 

ask a question first? 

MS. : Uh-huh. 

MR. : What is the difference 


MILLER REPORTING CO . , INC . 
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now? 

MS. : Well, I'll let Morris-- 

MR . : Yeah. There's a big 

difference in that, that the U.S. withholding 
regime, under a physical deal we're ohay because it 
doesn't, it doesn't--the payments don't become 
withholdable payments. But when you switch it to 
a--a financial deal, then interest comes into play 
and that interest is subject to withholding. 

MR. : Okay. 

MS. : So is that to the extent 
that any of a--that a part of the payments are 
deemed to be interest? 

MR. : Exactly. 

MS. : Okay. So it's not all of 

the payment . 

MR. : No, exactly. It's just 
the interest components. 

MS. : It would be a portion of-- 

MR . : Well, why in a physical 

deal, when there's a prepayment component -- so we 
all, we all know that any prepayment has a discount 


MILLER REPORTING CO., IMC. 
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in it . 
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i MR. : You're absolutely- - the 

'economics are absolutely identical. It's just one 
of those, one of those regimes that are different 
in the tax code . 

MR. : Yeah. 

MR. : Yeah, I think you're 
right. The economic result is the same. 

MS, : Exactly the same. 

MR. : Yeah. 

MR. : So, you know, Phil, stop 
me if I'm going in the wrong direction. But, you 
know, we're trying to reach Mahonia, right? I 
don't know if they're filing U.S. tax returns. 

MS . : Okay . 

MR. : Yeah, we don't know that 

e ither . 


MS. : IS-- 

MR. : I have a suspicion that 

they don't really make a whole lot of money on 
these trades after their financing costs. 

MR. : Yeah. 
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that 


MS . 
is yes , 
MR. 
MS . 


: Well, if the answer to 

then our, our fix is easy. 

: Exactly. 

: If it's not, then it's not 


easy . 


MR. : Yeah, exactly. And the 

issue is complicated because of the fact that we 
don't have an income tax treaty with Jersey. So 
there's no--not only do you have withholding, but 
there's no reduced rate subject to a treaty, so you 
have a 30 percent rate [?] . 

MR. : I don't think they're 

filing a U.S. tax return. 

MR. : I think that's accurate. 

MR. ; I would- -my gut would say 

that's probably the case, but since they are 
engaged in doing these physical deals with other 
counterparties in addition to Enron, I just thought 
there was a chance. 


MR. : Well, no. I mean they 

definitely file, you know, get their tax exemption 
on all their sales, and you know, file for, you 
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know, exemption on excise taxes and those sorts of 
things, but in terms of U.S. income tax, I do not 
believe they are a U.S. filer. 

MR. ; Okay. 

MR. : Having said that, I 

don't--I also don't believe--! know that magnitude 
is not really the issue, but I do not believe that 
they're incurring an enormous amount of U.S. --what 
could be potentially deemed as U.S. taxable income 
on a net basis. So I don't know if that is part of 
'their decision on whether--you know, if their 
interpretation is they don't have to-- 

MR . ; I don't really think 

it's--l don't think, I don't think the issue is 
probably, is driven by the volume of the income. I 
think it's just a determination of whether or not 
they're engaged in U.S. trade or business, and 
that's just subject to, you know, their 
interpretation. 

MR. : So where do we go from 

here? 


MR. 


Wa just need to get 
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confirmation on that. Again that's--! don't know-- 

MR . : Well, why don't you assume 

that? We'll try to get confirmation, but assume 
that they don't file a U.S. tax return. 

MR, : Okay. Then we've 
got--we've got this - -we ' re looking at the Satolian 
[?] issue square on. 

MS. : The deal is it's under a 
normal ISDA [?], as I understand lt-~Morris, 
correct me if I'm wrong. You know, if you can't 
make these reps to--reps to us, then, you know, 
we're subject to withholding part of the payments 
that would go to Mahonia. And then we have to 
gross them up. 

MR . : That ' s - - 

MS. : And, you know, our guys, 

that's just not--that's not a-- 

MR. : It's not going to work. 

MS. : That's not part of the 

answer . 

MR . : No . 

MS. : That's not the answer for 
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us . So- - 

MR. : But you're right, and 

under the normal ISDA [?] that's right. We would 
be required to gross up, and that's where the 
disconnect is . 

MR. : Okay. So I guess the--I 
mean I guess we leave this to you to say you 
either, I guess, you know, you either can get 
comfortable with it on a financial basis, or I 
don't know, or we revert back to physical. I-- 

MS . : Well, I mean I think there 
are some, some alternatives, and I don't remember 


all of them. I mean, 

one of them 

is if this were a 

shortened deal, and-- 



MR. 

; Yeah, you 

could- - 

MS. 

: - - only a 

six months deal-- 

MR. 

: Exact ly . 


MS . 

: --then we 

wouldn ' t have 


this problem. 

I think there are some other structural 
things. There are some things that we can get from 
you guys in terms of indemnification. I don't have 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003-2802 



899 


11 

all the details. I don't know if you do, Morris, 
or not , 

MR. t Yeah. Yeah, there are a 

couple.--! wean I don't know hcw--how much detail 
you want to go into here, but there are a couple 
alternatives, one of which Ann--we can make the 
payments and not withhold, but we'll need either 
one of two things. Wa'll need the certification 
that you are engaged in a U.S, trade or business. 

If you can't make that, then we'll need 
indemnification from you. If-- 

MR. t When you say ”you", "you" 

meaning- - 

MR. : Mahonia. I assume 

Mahonia, but I assume [inaudible] because Mahonia, 

I don't know what the substance is of Mahonia, and 
I assume we'd want more substance-- 

MR. ! Yeah. Kell, see, 

I--again, don't spend a lot of time going that 
direction because you're probably not getting any 
indemnities from us. 

MS. : Okay. 
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MR. ; On that. I mean, just 

practically speaking, I can't imagine we'd 
indemnify you for that issue. 

MR. ; Okay. The other 

alternative is a structural change- And you can 
use a subsidiary of Mahonia that's resident in a 
treaty jurisdiction and it's limited to certain 
treaty jurisdictions that have either a reduced 
rate or a zero v/ithholding rate on-- 


MR. : 

They have subs, but 

they're all in Jersey. 

HR. : 

So ^inaudible] create one? 

MR. : 

Yeah . 

MR. : 

I don't know if we-- 

MR. : 

It's not going to happen 

by tomorrow. 

MR. ; 

See, that's the issue 

there is just the timing 


MR. : 

Yeah. So, so far, other 

than it--so far what I'm 

hearing to do a financial 


deal, but the only thing on the table right now 
might be a shorter day to deal. 
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MR. ; For taxes [inaudible], 

that's exactly right, yeah. 

MR. : Now, one of the ways to 

think about that is if that's the only alternative 
that you're comfortable with, is that--you know, I 
was certainly clearly under the impression- -we had 
pushed for a physical deal from the get-go, but 
Lisa, I guess, is of the opinion this was going to 
be restructured within the next 3 to 4 months 
anyway, so she just wanted to do something quickly. 

MS. : Um-hm. 

MR, : So it's not 


inconceivable- - 


MS . 

only restriction, 
transaction. I don 
MR . 

physical, obviously 
concerns . 


: I don't know if that's the 

It may just be the size of the 
't know. 

: Because if we could do a 

, that doesn't cause these same 


always 


MR. 

comfortable 
MR . 


: Well, I mean, we were 

running a physical from our end. 
: Is it too late- to convert 
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this to physical? 

MS . 

get Lisa on the phone. 


14 


Yeah, I mean we need to 


MR. ; Yeah. 

MS. : We're going to-- 

MR. ; I mean, obviously- -yeah, 

we can't make that decision. I'm just--is that 
even something that's still an option? 

MS. : I don't know, I don't 

know. I mean I'm just the, you know, finance 
[inaudible] . 

MR. : No, I understand. 

[Simultaneous discussion.] 

MR. : Both Ann and I are in 

advisory roles. We'll have to get this-- 

MR. : I was thinking more from 

the standpoint of physically, mechanically, can 
it--can we convert this to a physical-- 

MR. : Physically and 

mechanically, Rob, from our perspective--obviously 
it's not a tomorrow [inaudible]. Is it conceivable 
we could do a deal by Friday? Anything's 
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IS 


MR. ; Okay. I'm just saying 

whether--I'm trying to figure out whether that's 
something we should even explore with Lisa if we've 
got time to get it done. 

MR. ; My only issue there is I 

would--if it-- 

MR. : Well, Cfeff, Jeff, I don't 

know-~I mean we were told that the Mahonia 
directors are not going to be around on Friday to 
sign documents. 

MR. : So Mahonia, we're running 
out of time with--all right. Well, why don't 

we- -why don't we- -you guys track down Lisa if you 
could, or Joe, and find out what--which direction 
you want to go. 

MS. : Okay. Where--how should 
we get in touch with you, if we just get them to 
call you? Do they know how to get in touch with 
you wherever you are? 


MR . 

: Absolutely 

MS . 

: Okay. 
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MR . 

; Absolutely. 


MS . 

: All right. 


MR. 

: All right. 


MS . 

: We'll have them call you. 


MR. 

: Just another-- just another 

challenge here. 


MR, 

: Okay. And we--Jeff, we'll 

call Mahonia 

just to double check, but I think 

you ' re 

right . 

I think we've got a high degree of 

confidence that they are not U.S. taxpayers, but 

we'll . 

ask the 

; question. 


MR. 

; If we can just confirm 

that . 




MR. 

: We'll ask the question. 


MS . 

: I'd hate to miss that if 

that-- 




MR. 

: No. Agreed, agreed. Like 

I said 

, I have a high degree of confidence that 

they're not, 

but in the off chance that we're 

wrong , 

we ' 11 

make a call anyway. 


MS. 

: Okay. 


MR. 

: Okay, great. 
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MR. 

: All right 

MS . 

Thank you 

MR. 

: Thanks . 

MR - 

: Bye . 

[END OF TAPE 

RECORDING . ] 
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proceedings 

MR. : Hey, you guys. How are you doing? 

MS. : Okay. So my understanding now 
that I've hooked up with Garp [ph.] is it's this tax rep 
that we're asking Jeff that's the concern? 

MR. : Yeah. I think there were some 
other business things that, uram, his [inaudible] two lawyers 
and he could just clean up, but, yeah, I think that's right. 
I mean, basically, I thought any sort of tax reps are going 
to require some discussion and analysis of Mohonian [ph.]. 

We sort of thought the whole point of yesterday, not going 
physical but going to a six-month transaction, was so we 
wouldn't have to deal with the tax rep. 

MS. : Or SO that we didn't have to make 

a-- 


MR. 

: Withholding. 

MS. 

: - -have 

a U.S. withholding tax. 

MR. 

: Right . 


MR. 

: Right, 

but - - 

MS. 

: And as 

a result, to ensure that. 


that's why this rep's needed, which goes--because we have to 
be able to file the W--you have to be able to file a w-8-BN 
to indicate that you aren't a U.S. taxpayer, therefore, 
there is no U.S. withholding tax and fit into this exemption 
of - - 

MR. ; Okay. Well, they've not spot 
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filled out that form, and I guess the issue here is, you 
know, reaching the partners and trying to get them to, you 
know, analyze this and determine whether, you know, they 
should be making that rec, and, you know, I think that's the 
issue we're having just time-wise. 

MS. : Yeah. Well, I guess-- 

MR. : I don't know- -I haven't talked to 
the partners at the law firm that represent Mohonian. We 
sort of knew they were going to be swamped today and they 
were out of the office, but they got me other documents and 
now, you know, I think we're having difficulty sort of 
getting in touch with them and trying to get them to analyze 
this . 

MS, : Right, and the way our tax side 
says it is, this should be--if you--they get with someone 
who truly knows the tax code here in the U.S., this should 
be a slam-dunk, that if they don't pay U.S. taxes, and 
that's clear, then by default, they should be able to say 
that's because that means they have no trade or business in 
the U.S. 

MR. ; And what are you doing with that 
form? What does that do? I'm really not familiar with 
this, but--an extent of--in getting that form, what do you 
do with it? Is that something you file? 

MS. : That we file that provides that we 
are not subject to withholding tax on payments that we make 
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in Mohonian, yes, and that form, you know, we need-- 

MR. : Since you're making those payments 
to Mohonian in the U.S., you still need to-- 

MS. : Right, because- -exactly, because 
otherwise we should be paying withholding tax on it . 

MR. : Hmm. 

MR. : And he said the actual tax form. 
Morris told LaFitz [ph.], basically, it's their name and 
address . 

MS. : Well, and the same rep. 

MR, : And the same rep again, 30--and 

that's it. 

MR. : Okay. Well, basically, you know, 

I'm- -I think that-- I don't know the answer, guys, I mean, 
I'm trying- -we ' 11 try to reach the partners over there and 
see if they can do this, but it's a last-minute request. 

It's they're just not around right now. As perfunctory as, 
you know, you think it is, we still have to find these guys 
and they have to think about it . 

MR. : Right, and-- 

MR. : It's not something they've done 

before, right? 

MR. : Right, but it-- 

MR . : They have not - - 

MS. : I understand. That's why I guess 

I thought- -there ' s the U.S, tax partner that, you know, if 
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you find them, that you can talk--you know, can get on the 
phone with them and explain what it is so that they don't 
have to spend a lot of their own time trying to do due 
diligence. It's already- - 

MR. ; Right. Unfortunately, a couple of 
the guys we wanted today are out on holiday internally and 
the guys- -you know, so this involves outside counsel. You 
know, we have to figure out how the hell we're going to get 
them up to speed or just- -you know, we're working on it, but 
I-- 

MS. : What are the other business 

points? 

MR. : Umm-- 

MS. : Mike, are you familiar with them? 

Garb? 

MR. : I think there was-- 

MR. : No, I-- 

MR. : --there was a couple of things. 

One was confidentiality, that Mohonian wouldn't share 
anything, any information on that swap, and what that--what 
that raised is that we have not gotten- -well , first of all, 
you know, obviously, they have to be able to share with us. 
They have to . 

MS. ! Yeah-- 

MR. ; And secondly, on every other deal, 

we have a side letter which I spoke to Ann about and she ' s 
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going to look it up, that you guys acknowledge that they 
pledge their interest in this to us. They do that on every 
deal we-- 

MS. : Mtn-hmm. 

ME. : Okay. So that- -that has to go. 

The issue of assignability, Ann thought it was asked and 
answered v;ith Phil Levy [ph.], but I think when this other 
lawyer was looking at it, he was saying, okay, well, you can 
assign it, if it says, as long as the Enron Corp. guarantee 
is in place. I just asked him to look at the issue of, 
well, does that affect in any way the LC, if you start 
assigning this trade [?] . 

Again, I'm not--I think the lawyers just need to, 
you know, get over that on both sides and figure out an 
agreeable solution because I really don't think he has 
[inaudible] to assign this thing. 

MR. : It's a six-month--! mean, it's a 

six-month deal, so-- 

MR. : I know, but-- 

MS. ; Yeah, but I--yeah, I mean, I-- 

MR. ; No, I understand your-- 

MR. ; But there are some things in 

there, you know, that--that's our whole credit protection 
and we have to keep an eye on it . I think those are the 
only things I had that she raised to me, and I think Ann and 
he will hopefully just, just get those away from us and 
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leave us-- 

MS. : Well, yeah, the confidentially, 

that's fine. We can go to her and say, confidentiality, you 
know, other than to-- 

MR. : Yeah. Yeah. 

MS. : --Chase or other parties involved. 

MR. : And I think that both sides 

overlooked that letter that said-- 

MS. : Yeah. 

MR. : --you're pledging. I'd probably 
be prepared to do that on a post -closing basis, that letter. 

MS. : Yeah, and the letter's not a 

problem. 

MR. : Okay. I hope not, because from 

your accounting, I don't know why, but you've always given 
us that letter, but I hope there's no problem with that, 
right, acknowledging that we're the secured party, the 
Mohonian lender to-- 

MR. : We did that in the past, though, 

because of-- 

MR. : --deal. 

MR. : Yeah, and all the physical deals 

we did. 

MR. : Okay, so that's critical. .All 

right. So I think, then, I'll--let me call my attorney and 
see if they've been able to reach anyone about this 
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tax- -this tax rep. 

MS. : Okay. Jeff, let me ask, do you 

think- - 

MR. : I know it sounds easy to you guys, 
right, but think about what happens. What happens is these 
guys start coming, you know, for advice to us and we don't 
want to take any responsibility. They say, well, we're not, 
you know, filing U.S. taxes, whatever, but we don't want to 
raake--you know, that's our business, and then they come and 
say, well, you know, what do you think? Should we send 
this, give them this rep, or ultimately, you know--you know, 
it's not--you've decided not to file U.S. taxes. You've 
taken that view. 

And then, well, what does this form mean? What 
happens if I fill this form and fill it out and they submit 
it? Is this going to trigger all kinds of other discussions 
with the IRS? And I don't know the answer to that. But 
they also will not be prepared to know the answer to that 
right away, so then they started looking to us . 

MS. : And I guess [inaudible] have you 
talked to anyone internally, though, that would think that 
this would be an issue, or is it more just a matter of 
hooking up with them so that someone can explain it to them 
so that they understand that it's not-- 

MR. : Well, I don't think any of us 

really--! mean, only a tax attorney would know if it's an 
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issue-- 

MS. : Well, right. That's what we're 

saying- - 

MR. : Where do we find-- 

MS. : Okay. You just haven’t hooked up 
with the tax lawyers to get that-- 

MR. ; Exactly, and unfortunately, the 

guys we use internally are not in today, so that's 
what --that was the initial problem that our attorneys had. 

Are you going to be on your cell phone for a 
little bit, or should I just call through Michael? 

MR. : I'll be here and I can get a hold 
of Lisa, if need be. 

MS. : Yeah, because the pager's working 
better than my phone. Unfortunately, the phene didn't 
charge last night. 

MR. : Okay. Well, why don't you, if you 
wouldn't mind, call Ann and find out where she is, if she 
thinks there's any--any other stumbling blocks-- 

MS . : Yep . 

MR. : --and I'll keep chasing down the 

tax side of this. 

MS. ; okay. 

MR. ; Okay. 

MR. : All right, guys. 

MS. : Thanks, Jeff. 
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MR. : Bye. 

[End of recorded tape.] 
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MR. 
MR . 
MR . 
MR . 


EROCEE.DXNGS 
: This is Jef f . 

: Hey, Jeff. Garberding. 

: Hi, buddy. What's up? 

: Issues to walk back 


through real quick. 

Tax issue. I guess, Lisa talked to Terry 
Benn [ph] . 

MR. : Well, we sent--our lawyer 

is sending to Ann the response from Mahonia. 

MR. t Let me get, let me get 

Lisa. She's on the cell phone. Let me get her on 
real quick. One sec. 

[Music playing.] 

MR. : Sorry about that. She 

should be getting on. 

MR. : Okay. It looks like a 

tomorrow deal . 

MR. : We've already said 

tomorrow is fine with us because with the 180 days, 
that's fine. That works. That should be no 
probl em . 
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MS . 

: Hello . 


MR . 

; Hey, Lisa , 


MR . 

: Hey, Lisa. 


MS . 

: How are you 

doing, Jeff? 

MR. 

: All right. 

Where are you 


guys ? 


MS , 


We're at this recruiting 


event down in Florida. 


MR . 

MS . 

MR. 

MS . 

MR . 

deal should be those 
everyone . 


: Florida, no kidding? 

: Yeah. 

: I said that - - 

: Yes? 

: --the deal toy for this 

Mickey Mouse hats for 


MS . 


That's what it's turning 


into . 


MR. ; Yeah. 

MS. : Rob called Jeff and said 
that everything is okay now with the rep--tax rep 
and the form, that Jersey counsel gave him the okay 
because we're not looking for an opinion. 
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MR , : Well , yes . 

MS, : Is that your 

understanding? 

MR. : Let me just“-what your 

lawyers are going to see is an e-mail back from Ian 

James, who is the attorney and board member of 
Mahonia, saying happy to make the rep, but he's 

just trying to be totally forthcoming, and he's 
saying, just to let you know, I'm making the rep 
based on Jersey analysis, that we don't believe we 
subject ourselves to any sort of U.S. taxes, but 
he's saying I have not gotten New York or U.S, 
counsel opinion for you on the rep. 

MS, : Yeah, we're not looking 
for an opinion. 

MR. : So when they see that 

e-mail, they should be fine that he's signing it. 

MS . : Right . 

MR. ; Because [inaudible] . 

MS. : Exactly. That's why I 

just wanted to make sure we were all on the same 
page is all. 
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MR . 

MS . 

pledging interest 
to your counsel. 
MR. 

get all over him. 


; Okay. 

: And then we 

that we sent some 
Did he share that 
: He didn ' t 


5 

have the 
language over 
with you? 
as yet , but I'll 

should be done, 
Mike, why 
you helped 


MR. 

: Yep , 

MS . 

: Mike- 


don't you lay out what it says 
craft it . 


that 
-yeah 
since 


MR, : Basically, what it's 

saying is there was already some language in the 
Mahonia guarantee, and basically what we did was 
give the right to Mahonia, assigned its rights 
under the transaction as the security interest for 
a hedge that Mahonia enters into. 


MR . : 

Okay . 


MR . : 

And we ' re 

just going to 

put that in assignment 

[inaudible] 

within that 

actual confirm. 



MR . : 

Okay . 


MR . : 

And it should, since 
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Amir[?] is the guarantee, it should fit nicely. 

MR. : Okay. And the 

acknowledgement that they are assigning and 
pledging to us-- 

MR . : No, we can^t. 

MR. : -“like we usually have? 

MR. : We can't. We can't 

specifically say Chase. We can just say they can 

assign it, and it gives them the right to assign it 
to whoever they want to. 

MR. : And they're saying because 

it's not a physical deal? 

MR. : Yeah, because it's a 

financial deal. If we say, if we put in a 
transaction where they can assign it to Chase-- 

MR . : Okay. 

MR. : --we are at zero. We 

consolidate debt. 

MS. : Exactly, you're combining 

the legs[?], which is what the whole point of using 
Mahonia . 

MR. : Okay. 
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MS. i So, again, because of the 

[audio break] financial [inaudible] through the 
[inaudible], which is why we're at this point on 
that. So you still have the--they still have the 
assignability rights, it's just you'll have to make 
sure it gets assigned to you, not to anybody else. 

MR. : No, no, no. That's fine. 

Just, okay. You know, the global sort of 
securitizations work that I've done always speaks 
to you're supposed to notify the party specifically 
of how you're, how you're assigning that. I'm sure 
our lawyer is not going to have a problem with it, 
but I've done securitizations in the past, and it's 
always been pretty key that there's a notification. 

MR. : Yeah, they'd notify us, 

and we have a reasonable right or whatever to say 
something is what I've seen in the past on 
monetizations . 

MR. : Okay. So they can assign 


it and notify you, 
MR . 

MR . 


right ? 

: That's exactly right. 

: Okay. Okay. 
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MS. : We took a look at it, and 

we think it should work, and it passes our 
accounting, but that's why we wanted to make sure 
you knew that it was [audio break] , you know, that 
business people can talk, too, and not just have 
the lawyers get all caught up in legal stuff, too. 

MR. : I'll check with them right 

now. Okay. 

MS. : And as far as we knew, 
those were the only things, other than some 
pricing, Mike? 

MR. : Yeah, I'm going to, I'm 

going to give Mike Sabloff [ph] a call and get that 
done. We'll price it as of assuming cash flow is 
tomorrow . 


MR . 

MS . 

said . 

MR . 

MS . 

tomorrow morning. 
MR. 


Yes . 

Yes, and that's what Rob 

Yeah . 

The money is going to flow 

Right, and that's how the 
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confirm is going to change, and then we'll just 
agree on basically an interest rate. That's the 
last thing we have to do. 

MR. : Okay. So from your 
attorney's perspective, obviously, it's got to--and 
mine as well--we have to have, obviously, super 
clean execution copies, nice and simple for Mahonia 
over--by e-mail tonight because they're only in, in 
the morning tomorrow. So he said he's done all of 
his opinions, constituent documents. He's all 
ready to send those over with his signatures, 
provided we get all of that stuff to him overnight, 
because he's basically in for a half-day tomorrow. 

MS. : Yes, that's the plan. 

MR. : We'll have, we'll have 

everything out for signature pages. My goal is to 
have everything out this afternoon. 

MR. : Super, yeah. 

MR. : And then everyone will 

have it in their place. So really tomorrow is more 
of just fax around, get it done, you know, confirm 
the trade, and flow the money. 
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[Tone , ] 

MS. : Yes. Is there anything 

else on your side, though, Jeff, that you think is 
out there? 

MR. : Nothing that I'm aware of, 
I'm just going to go check that assignment language 
with my attorney and make sure we're in good shape. 

MS. : Okay. 

MR, : And, please, Michael, just 

give Diane a call and make sure she's fine with 
that, that comment on the rep. 

Now do they have the rep letter from, from 
or the request from Andersen? 

MR. : Yes, they've not received 

it yet. I talked to Julie this morning or send an 
e-mail to her. We're changing a little bit, and 
they fully agreed to what it looks like. We 
changed four up a little bit to make them happy, 

MR. : Good. 

MR. : And once they get it 

there, we'll just make that one change, which we 
agreed to, and send it back. 
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MR. : Tremendous. All right. 

Well, I'll expect to talk to you in another hour or 


SO , Michael . 

MR. 

: Sounds good. 


MR. 

: I'll call you 

if the: 

an i s sue . 

MS . 

: That would be 

great . 

MR . 

: Okay . Thanks . 


MS . 

: Thank you. 


MR . 

: Bye . 


MS . 

: Bye . 



[END OF TAPE RECORDING.] 


MILLER REPORTING CO., INC. 
735 8tli STREET, S.E. 
WASHINGTON, D.C. 20003-2802 



927 


UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


In the Matter of 


the Collapse of Enron 


Dellapina, (AT) 38 


September 28, 2001 


12:22:07 


[TRANSCRIPT PREPARED FROM A TAPE RECORDING.] 



928 




proceedings 



MR. 

: This is Jeff. 



MR. 

: Hey, Jeff, it's Joe. 



MR. 

: Joe Day [ph] . 



MR. 

; Yeah, I got a page that says that 

you' 

're not calling 

about the deal, so 1 figured I 

could call 

you 

back, then . 




MR. 

: Yeah, one of your guys was 

calling--! 


was kind of distracted this morning. We're going to send 
the money out now. I just needs to know where--we just 
hadn't seen any of the signatures and nobody from V&E called 
and that, you know, you guys are [inaudible] so- -we just 
need to see those. 

MR. : You don't need the signature pages, 

do you? 

MR. : Yes. Hey, on this fee letter? Where 

should I send it to? Just send it to your office and you'll 
sign it Monday? 

MR. : Okay, great. We can take the fees 

out of the [inaudible] payments. 


MR. 

: [inaudible] 


MR. 

: Yeah, sure. Sure. 


MR. 

: And it was a buck. 

right? Hello? 

MR. 

: Yeah, I 'm here . 


MR. 

: It was a--it was a 

million . 

MR. 

: I don ' t know what 

the--! think it was 
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three and a half bits, wasn't it? Is that what the deal 
was? 


MR, 

something? 

MR, 

MR. 

MR. 


It was, what, 28 and a half, or 

Yeah. 

It was [inaudible] for a million- - 
Okay. 


MR. : . --is what--yeah. So, um, all right, 

I will --yeah, I will get to that. 

Did you hear the- -hear- -I need to tell you 
something. Back--there was a--and I just want to let you 
know- -back a gazillion years ago, there was an issue with JP 
Morgan, Chase, and probably a host of other banks dealing 
with a company called Sumikomo [ph] . I don't know if you 
remember. And there was all kinds of lawsuits, right. 

MR, : Yeah. 

MR. : So one of the things they asked for 

was transactions that the bank was involved with from, you 
know, a certain period, whether it was 1993 to 1996 or 
something, which involved the funding off the commodity 
desk. And it involved any [inaudible] issues down there, 
like, you know, three or four gold companies, a couple--one 
or two oil companies, and, you know, one non-gold metals 
company or something. It was, like, five deals as far as 
different [inaudible] performed. 

Anyway, so they asked to discover the documents. 
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and the bank said drop dead. They then asked to see the 
documents that the court forced them to release the 
documents with no names, and now the court's requiring them 
to actually show the names of who the deals were done with. 
And we really don't have a choice. Hello? 


MR. 

; Yeah. 

Yeah, I' 

'm still-- 

MR. 

: All r ' 

'm saying 

is the court 


Sumikomo attorneys will see documents that have Enron and 
about five other, you know, non-energy companies. 

MR . : O.kay . 

MR. ; And so all I'm doing is letting you 

know that . 


MR. : Yeah. 

MR. : I can't really tell you much more. 

You know, it's typical, if they ever wanted a- -who knows, if 
you got a call in the next six months -- 

MR. : Yeah. 

MR. : --somebody wanted to talk to somebody 

at Enron, and somebody said to you, some one of your lawi^ers 
say, hey, somebody wants to ask us a couple of questions 
from Sumikomo, this would be why, because they have now 
demanded and the court is- -the judge is going to make us 
show the names of those deals. 


MR. 

: Okay . 

Is there--!' 

'11-- 

MR. 

: Yeah? 



MR. 

: Mo, I 

was going to 

say, let me lob a 
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call to our legal guide as well. This is in 
confidentiality. I know that, you know, you guys are 
obliged to show that; I just want to know that something is 
going on here . 

MR. : Absolutely. And then, you know. I'll 

put them in touch with Phil Levy and to say to what extent 
the court has said show us this, which means, you know, for 
your eyes only, can never be revealed, blah, blah, blah, and 
they can explain all the nature of that. Which is what I'm 
sure the judge is saying- -that sure, you can look at this, 
[inaudible] you can possibly disclose, share-- 

MR. : Right. 

MR. : But it's--you know. So anyway-- 

MR. : Anyway, [inaudible] provided those 

performance LCs, didn't they- -in those deals? 

MR. : Urn, you know-- 

MR. : That's the involvement, right? 

MR. ; Joe, I don't think that has anything 

to do with it . 

MR. ; So why-- 

MR. : It has to do with it because they 

were somebody else borrowing money. That's what their 
lawsuit is. 

MR. : That Sumikomo was borrowing money- - 

MR. : Their metals people. 

MR. : Right. Borrowing through the books. 
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And so explain to me, then, the discovery-- 

MR. : Well, I don't want to- -I don't want 

to surmise that I know exactly the --but there's a lawsuit 
outstanding, which is, I think in the public record, that 
they're claiming, I think, that a lot of banks incorrectly 
lent them money through their metals desks. And they 
basically--they lost a ton of money. And again, I'm 
guessing, because I'm not that familiar. The metals desk 
lost a frigging fortune, I think. 

MR. : Right. 

MR. : On just bullshit trading and stuff. 

So I think they're going back to the banks saying why did 
you lend money to our metals desk. 

MR. : Okay. But then, how did all these 

other deals get dragged into it? 

MR. : Well, I think they ' re --again, I think 

the lawyers should know about this, but I surmise it--well, 
all right, well, what were your practices on lending money 
to the commodity desk? 


MR. 

: Okay . 


MR. 

: So how did you do it, and who 

did you 

do it with? 

MR. 

: Right . 


MR. 

: That has nothing to do with-- 

the 

bank side. 

MR. 

: All right, I got-- 
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MR. : So we- -they were actual ly-- 

MR. : The bank faxed those issues. 

MR. : I think so. And they were like an 

Enron rather than a bank. 

MR. : Right. Okay. 

MR. : But anyway. [inaudible] and who 

knows if they'll ever call, but I just wanted to let you 
know. And if they want to talk to Phil, you talk to Phil. 


MR. 

: All right. 

MR. 

: Thanks . Bye 

MR. 

: Thanks . Bye 
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nr 


2 


PROCEEDXNG^ 


MS . 

MR. 

MS . 

MR . 

that fax for me? 
me . 

MS . 

Hold on. 


: Phil Levy' s 

; Hey. It 
; Hey. 

: I need--can 

I need you to read 

2 Sure. 


office . 

Jeff . 

you look at 
something for 


Let me just get it. 


MR, : Okay. I need--I need the 

one that's the confirmation between Mahcney and 
Enron . 

MS. : Okay. Mahoney EMA confirm 

with collateral support on it, 

MR. : Yeah. Could you just fax 

to me the confirm? Forget about the collateral 
support. How many pages is that? It can't be 
many, right? 


MS- : You don't want the 

guarantee. So it's probably about six or seven 
pages . 


MR. 


Could you stick it on 
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right 


, please? 


MS , 

; Yep . 

MR. 

: To 6205. 

MS . 

: Six- two - oh“ f ive 

MR. 

; Yep. Thanks. 

MS . 

; All right . Bye 

[END OF 

TAPS RECORDING,.] 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003-2802 



937 


UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


In the Matter of the Collapse of Enron 


Dellapina, (AT) 40 


September 28, 2001 


12:34:26 


[TRANSCRIPT PREPARED FROM A TAPE RECORDING.] 



938 


ESQCEEDINGS 
MR. : Hello. Chase. 

MR. : Phil, Jeff. 

MR. : Jeffrey. 

MR. : Hi. 

MR, : What's up? 

MR. : We're closing an Enron deal today. 

MR. : Yeah, I was kind of wondering when 

you were going to call me. 

MR . : Okay . 

MR. ; I'm the stepchild left in the closet. 

MR. : It's not a physical deal. Sort of 

like--I'm sorry, I'm letting Mike [inaudible] handle this, 
and- -all right. So, um-- 

it's not a physical deal; it's a financial deal. 

Everything's just been signed. 

MR. ; Mm-hm, 

MR. : So the steps are going to be two 

instructions; one wire from Chase to Mahonia--it ' s just 
ChaseMan Bank New York. 


MR. 

MR. 

Enron . 

MR. 

MR. 

shortly. 


Mm-hra. 

And then one wire from Mahonia to 

Okay . 

Okay, and I'll give you those amounts 
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MR. : Okay. 

MR. : If you could just get ready and tee 

up whatever you have to do. 

MR. : Yeah. 

MR. : It's going to be 350 million. Mike's 

already covered the funding that's coming in for this. 

MR. : Okay. So Bullion should know that? 

MR. : Yeah, hold on a second. 

Hey, Donny? That 350? Is that coming from you or 
somebody else-- 

Yeah, it's coming from Don. 

MR. : Okay, so Bullion will know this. 

I'll give them a call. 


MR. : They will. And I'll call you shortly 

with those numbers. And I'll have- -they 're basically 
confirmations. They're actually- -these are confirms which 
govern the prepayment. 


MR. 

: Uh-huh. 


MR. 

: So we will fax them to you shortly 

MR. 

: Okay. 


MR. 

: But if you could just 

tee it up, I 

with the 

amounts shortly. 


MR. 

: Okay . 


MR. 

: Thanks . You going to 

be around? 

MR. 

: Yeah. I need Enron's 

instructions 

MR. 

: You got them. 
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MR. : Yeah, I have them, but I just want to 

make sure we have the right ones . 

MR. : Yeah, it's ENA. It's the same ones. 

MR. : Same ones? 

MR. : No, I think the instruction's 

probably part of the whole deal. 

MR. : Do they give wire instructions in 

there? 

MR. : It's whatever the ENA- -yeah, it's 

whatever the ENA wire instructions are. So whatever we did 
the last time. 

MR. : Okay. Is there someone 1 should--! 

can verbally confirm those-- 

MR. : Yeah, sure. Sure. Uh, hold on. The 

name's Michael Garberding. And--this fucking system of mine 
just sucks. Hold on. [Pause] 

713-- 

MR. : Mm-hm. 

MR. : --853-- 

MR. : Mm-hm. 

MR. : One second. {Pause] 1864. 

MR . ; Okay . 

MR. : And if he's not there, ask for 

Marcus . 

MR. : Marcus. 

MR. : [inaudible] 


4 



941 


MR. : 

Huh? 


MR. : 

[phone problem] 


MR. : 

Huh? 


MR. 

[inaudible] 4243, 

and this guy 

Marcus . 



MR. : 

4243. 


MR. : 

Call one of them. 

and then they're 

going to say what ' s the exact number you ' 

re pressing the 

button on. Say you'll 

call back in a second, let me 

just--Jeff's just got ’ 

to give me that final sign-off, so 

I'll do it momentarily 



MR. : 

Okay. 1 just want 

to get the wire 

instructions. Okay. 



MR. ; 

Okay , bud . 


MR. ; 

Thanks . Bye . 


MR. : 

Bye . 



5 



942 


UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


In the Matter of the Collapse of Enron 


Dellapina, (AT) 42 


September 28, 2001 


13:30:00 


[TRANSCRIPT PREPARED FROM A TAPE RECORDING.] 



943 


proceedings 

MR. : Hi, buddy. 

MR. : Hey. 

MR. : All right, we can send that money 

out. 

MR. : All right, give me-- 

MR. : Here's the deal. The money-- and all 

documentation will be faxed to you, but what we are sending 
to Enron from Mahonia-- 

MR. : Go ahead. 

MR. : Is 349 million. 

MR. : Even? 

MR. : Yeah. That's Enron- -Mahonia to 

Enron . 

MR. : Okay. 

MR. : And what it really is, is 350 less a 

million-dollar fee. I'll fax you the fee letter right now. 


MR. 

: Okay . 



MR. 

: What ' s your 

fax 

number? 

MR. 

: 622-1836. 



MR. 

: 1836, okay. 

So 

I'm going to send you 


that. So it's 349 even going from Mahonia to Enron. 

MR. : And-- 

MR. : From--now, from Chase to Mahonia-- 

MR. : Mm-hm. 

MR. : It's going to be three-f ifty--350 
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million and five [sound glitch] . So 350, 005 , 000 . 00--that ' s 
Chase to Mahonia. 

MR. : Okay. 

MR. : Now, let me make sure I got this 

right. Okay, right. So then Maho-- 

MR, : So now Maho-- 

MR. ; Well, no, was it--I got'-yeah 

three-point--right. Then what Mahonia does is Mahonia pays 
the 349 to Enron but keeps--but puts a million to us for 
P&L. That's our fee. You'll see that with the fee letter. 

MR. ; Yeah, but Mahonia 's bal- -Mahonia ' s 

account can't have a balance in it. 

MR. : No, they're going to get three-fifty 

from--three-fifty--yeah, it can. Five thousand dollars. 
Sure it can. They're going to- -then, they'll dividend that 
out. 

MR. : Yeah, but I'm telling you that 

whatever goes in that account must go out. It has to. You 
can't have- -it has to be flat zero. 

MR. : It can't be positive? 

MR . ; No . 

MR. ; Five thousand dollars? 

MR. : No. No, I'll get a call from 

somebody in Funds Transfer [inaudible] saying that this 
account can't have balances. 

MR. : Okay, well, we'll wire it out, then. 
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We'll get you some wire instructions. But it's gotten 
that--yeah, I mean, this is the way we used to do it. 

MR. : Yeah, so if you can get me wire 

instructions to wire it out, then it will be flat. Because 
right now, if I'm looking at 349 going out the door, right, 
to Enron; and then I got 350,005 coming in from Chase-- 

MR. : And then a million bucks going out 

to--I guess you--you really don't have to--how do you have 
to do this? The million dollars from--how do you want 
to- -how do we recognize the fee all the time? How do we do 
that? 

MR. : Well, who's this fee--who's getting 

this fee? A million-- 

MR. : Basically, there's going to be 

three-fifty going from the Gold desk to the Energy desk, 
right? 

MR. : Okay. 

MR. : And then the fee comes to the bank. 

So do you just want to fund Mahonia with the 349? 

MR. : Okay, yeah. 

MR. : Do it that way? 

MR. : Okay. And then the fee stays in 

Chase ' s account , but then how do we take that in? That ' s a 
straight P&L event? 

MR. : Yup. Okay, now, you'll get the fee 

letter momentarily. 
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MR. : Okay. That's P&L, then. 

MR. : Okay. 

MR . : So then Mahonia ' s account ' s going to 

see 349 going- - 

MR. : --in, and 349 going out. 

MR. : Yeah, but, my God, I want to get the 

$5,000 in there. 

MR. : Well, if we can do that, Jeff- -but I 

have to wire it out. 

MR. : --instructions. I don't know where 

to wire the money for Mahonia. 

MR. : Is that somewhere in the Channel 

Islands? 

MR. : Yeah, it is, but I've got to- -I 

can't--I've got to find out what that bank account is. 

MR. : Can- -can we contact them? 

MR. : I could try. All right, could you 

tee up, then, and let that Mahonia and Enron go, because 
it's driving me bananans. Three-forty-nine even. 

MR. : Three-forty-nine even going to Enron. 

MR. : Going to Enron. 

MR. : Yeah, and then we'll sort out those 

other details later. 

MR. : I'll call you back in a minute. 

Yeah, so if you call me back, just tell me when you press 
the button. 
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MR . ; Okay . 

MR. : Can I just tell them you're sending 

it in a minute? 

MR. : Yeah, you can tell them that, but it 

takes a couple of minutes to go through the Fed and all that 
other stuff. 

MR. : All right, give me a Fed number. So 

it's 349 even, Mahonia to Enron. Great. 

MR. : Right. 

MR . : Bye . 

MR . : Bye . 

[End of recorded segment] 
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proceedings 

MR. ; I'm going to get Kelly Little on. 

Hold on one second. 


MR. 

: Who is this--Michael? 


MR. 

: Yeah. 


MR. 

: It’s Jeff. 


MR. 

: Hi, Jeff. How are you 

doing, man? 

MR. 

: Yeah, Jeff just got on. 

You might 

repeat who was on the 

line again. 


MR. 

: Okay. It's, on the 


gas -structuring side. 

it ' s going to be Eric Boyt 

[ph] and 


Kelly Little, and then on my side, it's myself and Brian 
Cully [ph] . 

MR. : Okay. I've got Kelly Little on 

the phone as well . 

MR. : I guess really the purpose of this 

is, you know, with the conversions we're looking at doing to 
a physical -- 

MR. : Yeah. 

MR. : One of the issues we had, since 

where prices are at, is, you know, volumes and where those 
volumes are going to go through, and we just wanted to make 
sure that it made sense for both parties, what kind of 
structure we're going to use. I know, in the past, I mean, 
in the past when I did, we ended up just using the Transco 
vitri [ph] point for all of the volumes, but I think prices 
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were a little bit higher at the point in time, and typically 
in the past I think we've used up to four points. 

MR . : Yep . 

MR. : Is there a preference from your 

side, when they put the structure together, of points to 
use? 

MR. : There really isn't. I mean, you 

know, given the way we structure it, we do sell the physical 
back. I'm not really that stressed by any specific point. I 
think it's probably a good idea to spread it out only to 
your point. It's just we will pro--we've had more issues in 
the last, you know, year than we've ever had in terms of, 
you know, temporary disruptions or things that would require 
us to get on the phone and reschedule. So we might as well 
spread it out so we don't have it all at one point. 

MR. : And then another question I think 

Eric had was, you know, is we've used these points in the 
past, but he mentioned just, I think, [inaudible] hub[?] 
or[?] something]?] like that? 

MR. ; Well, that was just something I 

didn't know where these guys may have contracts to do 
something like this. We're just going to match it up. 

MR . : Right . 

MR. : Yeah. Well, the hub is a problem 

because we're incurring more costs if we go through the hub, 
so we've always stayed away from that. 
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MR. : Okay. 

MR. : You know, because, you know, at 

that point you're paying some transfer fees to schedule 
volumes at the hub, which we really don't want to do. 

MR. : Sure, and I would agree with the-- 

MR. : So that's why we're picking these 


other locations. 

MR. 

MR. 


Okay. 

What else would you do besides. 


say, a Transco Zone 3? 

MR. : We did TGT-- 

MR. : Yeah, we've done Texas Gas, 

Columbia Gulf, [?]sco, you know, even. We do sort of--where 
else could we do? I'm sure there's a couple of other Gulf 
points we can deal on. 

MR. : Okay. 

MR, : Tennessee. We can do a couple of 


Tennessee legs[?]. 

MR. : Tennessee legs[?]. Yeah, Mike, I 

think we just need to- -I agree with the concept of spreading 
it out. I think we could probably do it at one point, but 
it may make more sense to spread it out, and then the big 
discussion is, you know, make sure Chase Mahoning [?], they 
all have similar type of contracts, such that this 
nomination [?] can go through without incurring any other 


fees . 
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MEl . : That ' s right , and that ' s pretty- 

much how they are designed on a back-to-back basis. They 
have all of the sort of requisite incentives from both 
parties that if, in fact, there were ever any fees, we would 
move pipes, v/e would, you know, just we're going to work to 
keep all of that pretty much zero, where it is-- 

MR. : Yeah. On these other- -on these 

other deals that are physical, did we actually get 
confirmation from a pipeline, like a third-party 
[inaudible] -- 

MR. : You did. 

MR . : Yes . 

MR . : Okay . 

MR. : So we actually do nom[?] at those 

locations . 

MR. : All right. 

MR. : Which is kind of awkward, right? 

Because then when they start cutting people radically]?], we 
actually sometimes have gotten cut, so then what we'll do is 
we'll al-ways ask you to say, hey, you know, could you make 
sure we're a priority delivery because you're going to get 
it back from us. 

MR . : Right . 

MR. : So-- 

MR. : Okay. That was a question I 

didn't have. I've talked to our logistical people on 

t; 
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several occasions, and we've talked to the Transco rep, for 
example, saying, you know, what if we did want to do it at 
one location and try to move three-and-a-half bcf to a point 
where there really only is capacity physically for two. 

MR. : Yeah. 

MR. : Well, you know, it may raise a red 

flag, but technically you've got to be able to do it because 
it's a circle that comes-- 

MR . : True . 

MR. : --you're the first purchaser or 

first provider, and it comes right back to you, so the pipes 
should just be able to confirm it either way, but it 
probably vrould be a little bit cleaner, as long as we can 
all agree upon the points and locations, and if we're all 
comfortable with no fees . 

MR. : Yep. Yep. We've done it before. 

I'm pretty confident we'll get there. 

MR . : Okay . 

MR. : Michael, do you have any news on 

timing for this whole thing? 

MR. : No, I think really what we're 

going to go through now, I think the LCs are moving forward. 
I think the discussions have been made, and they're going to 
be done on I think Tuesday, as had been agreed upon. 

MR. : Okay. 

MR. : And then that's why we're going to 



954 


go forward and start modeling up what a physical would look 
like, maybe start with the four points we did on the last 
physical deal we used. 


MR. 

; Fine . 

MR. 

: And start working toward that . 

MR. 

: Okay. And give us a heads-up on 

the amounts and the actual banks associated with those LCs 

if you could. 

MR. 

Will do. 

MR. 

; Because I think we do have the 

right to look, you 

know, tell you whether or not they're 

acceptable or not. 

as long as we ' re not unreasonable . 

MR. 

: Okay. No problem. 

MR. 

: All right. 

MR. 

: Anything else? 

MR. 

; That ' s it , guys . 

MR. 

: Anything else, Eric? 

MR. 

: No, I think I'm fine. 

MR. 

: Okay . 

MR. 

: Sounds good. 

MR. 

: Thanks. Be talking to you. 

MR. 

: Okay . 

MR. 

: Bye . 

[End of 

Recorded Segment . ] 



955 


elw 

T2243 


1 

UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 


In the Matter of the Collapse of Enron 


Del 1 apina , 


(AT) 098 


October 10, 2001 


14:11: 04 


[TRANSCRIPT PREPARED FROM A TAPE RECORDING.] 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 20003-2802 
(202) 546-6S66 



956 


elw 


MR. 

MR. 

Dellapina . 

MR. 

you? 

MR. 

MR. 

MR. 

MR. 


PRQ.CEEDXEGS 

: [Inaudible] and Calvert. 

; Hey^ Winston, it's Jeff 

; Mr. Dellapina, how are 


: What's going on? 

: You know, just the usual. 

5 Yeah? Which is what? 

; You know, just kind of 
hanging out watching the Astros lose again. 

MR. : Oh, yeah. What's the 

score now? 

MR. : It's 1 to nothing. Braves. 

MR. : What inning? 

MR. : Third. 

MR. : Oh, that's a little early 

to be throwing in the towel. 

MR. : Well, okay. I'll wait 10 

more minutes and then throw in the towel. 

MR. : Then you're going to chuck 

it in, huh? That would be pretty depressing if 
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they went three and out here. That ain't going to 
happen . 

MR, : Well, what's up? 

MR. : Not much, man. Wanted a 

follow-up to our conversation on Friday. 

MR. ; Oh, yeah. Why don't 

we- -why don't I talk to Steve this afternoon, and 
let's go back over it, because I want to make sure 
we get to, all the way to the back where you were 
talking, also about slopping in the oil and all 
that good stuff. 

MR. : Okay. Were there any 

structural pieces that we sort of didn' t“-either 
you weren't, you know, thinking about the same way 
as we were, or--*because I thought one thing that 
was interesting, how do you account for this thing 
as a forward sale? And how do you- -do you put it 
on the books at 75, and then do you recognize some 
accrued interest on it, or how does that-- 

MR. I No, we just put it on the 

books at $75 million. 

MR. : Okay, so you don't incur 
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any- - 

MR. ; No^ and then we start 

amortizing it as we--as we start delivering 
barrels . 


4 


MR. ; Okay, so let me just think 

about that. Okay, but when you actually sell them, 
when you sell the--how does that-- 

MR. : We actually [inaudible] - - 

MR. : Do you change the price of 

the gas, that you're actually selling it at? Do 
you acknowledge you're selling it at--well, you 
don't even know what you're selling it at. 

MR. : Right. 

MR. : So you don't even have to 

--okay, so this is kind of cool because you don't 
actually show any interest expense. 

MR. : Right, until we start 

delivering barrels, and then we-- 

MR, : Which is a pretty damn 

good reason to think about rolling it off the-- 
MR. 1 [Laughter.] Yeah. 

MR. : --any reason you want to 
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shell like $5 million siora-- 


MR. 

: [iiaughter . 3 

MR. 

: Okay, I see 


yeah. 


5 


Okay, 


so thac's good to know. 

MR. : It^s really as--iC's 
really deferred--! inean^ we do it as deferred 
revenue . 


MR. : When you get the last, the 

crude to you-- 

MR. : And really, I'm not even 

sure we show interest from it, I mean at all, even 
when we start delivering the barrels. It's really 
just more that was our--it just goes into our 
calculation of realized price. 

MR. : Well, that's right, so if 

you get--if you wind up getting $140 million for 
that gas, well, yes, then you jusc--how do you, 
let's see, how do you do---you just-“it all goes to 
revenue, but the--let's think about that. So when 
this thing“-let's say you deliver the gas, and 
let's say gas is twice as much the day you deliver 
it. It's $5. So you give me the January gas. 
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You're going to book revenue o£ $5, right? 


MR. 

MR. 

incur--what are 
take, you know, 
MR. 

deliver- -when I 
say we're at the 
MR. 

MR, 


: Uh-huh. 

: You're going to then 

you going to~-are you going to then 
part of the deferred revenue down-- 

: No. Okay, let's say I 

start delivering to you, and let's 
price of $2.65. 

: Yeah . 

: Okay, and let's say that 


regular prices are like $4. 

MR. ; Yeah. 

MR. ; We're going to recognise 

that we delivered to you at $2.S5, and it's just 
going to lower our overall realized price. You see 
what I'm saying? And embedded in your $2.65 number 
is interest. Okay? How we got to the $2.65 is 
that you, you know, you had- -you sort of calculate 
interest in there. But all we do is, we say, 

"Well, we delivered, we sold your gas, we sold gas 
to you at $2.65 even though the market was $4." 

MR. : All right, but this case 
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is a little different, right? So if the market 
here is $ 3 - - 

MR. : Uh-huh. 


gas , 


MR. 

I'm going to 
MR. 

MR. 


; --when you deliver me that 
give you another 50 cents, 
j Yeah. 

; So I guess you're basing 


it - - 


MR- : I'll just say my realized 

price is $3, or whatever the net is. 

MR. : Your realised price is $3. 

MR. : Right. 

MR. : So then basically the 

entries would be, deferred revenue goes down by 
$2.50 times the volume, cash goes up by 50 cents-- 
MR. ; Uh-huh. 


MR. : --and then your equity 

account shows a revenue of $3-- 


MR. : Uh-huh. 

MR. : ~~and then you have 


whatever costs and expenses are associated with 
taking that gas out of the ground and delivering 
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MR. 

MR. 

neat v/ay to do it 
MR . 

MR. 

MR. 


Right . 

Okay. That's kind of 


: Yeah. 

; All right. 

; I mean, that's one of the 
reasons why, you know, we liked it. 

MR. : Oh, it's tremendous, yeah. 

MR. : Right, but I mean we can't 

have too much of it, because everybody starts 
getting a little sort of-- 

MR . : Yeah, like everything 

else, right? Keep it under the radar screen. 

MR. : That's right. 

MR. : Basically the whole of 

structured finance. 

MR. : That's right. 

MR. : Ail right. Well, then~- 

MR. j Okay, let me talk to 

Steve, because he wanted to get back with you. I 
think the only thing he was concerned about is. 


MILLER REPORTING CO., INC. 
?3S 8th STRESTT. S.E. 
WASEIKGTON, D.C. 20003-2802 
546-6666 



963 


he's afraid Chat we're missing something. 

MR. : Yeah. 

: He's afraid that--he's 
just--I think he's a little afraid that there's 
more juice in it for you guys than we know, 
[Laughter . ] 

MR. ; Yeah, but-- 

MR. : Because it comes too easy. 

But I'll-- 

MR. ; No, basically what it is, 

is when we bought the gas from you, we paid $2.50, 
right? 

MR. ; ITh-huh. 

MR. ; Less the value of Che 

premium , 

MR. : Uh~huh. 

MR. ; Because you now were 

buying a put from me, effectively. 

MR. : Right. 

MR. ! And you can look at it- -I 

think you've got to look at it as a put at the 
moment, right? So you sold me the gas at $2.50, 


MILLER REPORTING CO., INC. 
735 8th STREET, 3.E. 
mSHINGTGN, D.C. 200G3-2BC2 
fon5.) 546-5656 



964 


elw 


10 

but at the same time you bought from me the put at 
$2.50-“ 

MR. : Uh-huh. 

MR. : --right? Which means you 

can basically- -you can't go lower than $2.50, And 
1 know we got hung up on that because he was 
looking at it more like a call. 

MR. : Right. 

MR. : Right? So can you see how 

that works, more that the fact that the economic or 
derivative elements of it are as if you bought a 
put from me at $2.50? You could have bought that 
put at any strike, and I could have agreed to pay 
you any other price for the commodity. 

MR. : Yeah. 

^5R. : Like basically you could 

have bought a put at $3, struck, but I still could 
have paid you $2.50, 

MR. : Yeah. 

MR. ; We just happened to 

coincide the two. 

MR, : No. I think, I mean, I 
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think he agrees. I think it's just that's really 
more of a sort of semantic. 

MR. t Yeah. Yeah, it is. 

MR. : It's just that it's a 

difference without really--! mean, I just don't 
think it's that big a difference. 


MR. : Okay. 

MR. : I think he does understand 

that there's two different elements to it and, you 
know, you can value them separately. And he just 
wants, I think he really kind of wants to 
understand what the value of those two are in 
separate- - 


MR. ; Okay. 

MR. ; --and then how do we 

translate that value into doing a new structure 
that would make sense? 

MR. : Okay- How, do you 

understand that? While I have you on the phone, I 
just want to make sure yoti understand it. Because 
what we do is, we just say let's take the value of 
what we have today, and we're going to sum 
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everything back to a present valiie and just 
discount it all. So we look at everything on the 
books today- - 

MR. ; What do you discount it 

at ? 


MR. j Well, we h.ave--in both 

cases we were using liable plus 100. 

MR. ; Okay. 

MR. ; Which is basically saying 

that's to your benefit when you buy back the 02 and 
03, because you're getting it back cheaper. But if 
we use a higher discount rate, the cost of you 
having to replace the 02-3 piece is better for you. 
But then we use liable plus 100 on the back piece, 
too, so it's consistent. It's exactly the way it 
should be. But I'm losing you there already. 

MR.. : Well, if, you know, you 

start““nQ, I think I understand. 

MR. : I mean, what I'm saying, 

what would work great for me but you' re not going 
to let me get away with, say If we roll this thing 
forward, I give you all of that gas of 02 and 03, 
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you buy it back, at liable or flat-- 
MR. : Right. 

MR. : --but then you'd be 

punished. You want it at a higher interest rate 
because you want to buy it back cheaper. 

MR. : Right. 

MR. : Then when you sell it to 

me in the back, because all you've done is rolled 
this financing out two years-- 

MR. : Right. 

MR. ; --and then you're going to 

basically sell that to me back there at the same 
discount rate, at the same spread. That's the 
principle. So I'm trying to equate everything back 
to its present value today. So what we do is, we 
take that 02 and 03 piece right ncw-- 

MR. : Uh-huh. 

MR. : --and we say that gas on 

the basis of $2.50 is valued at X, fully 
discounted. 

MR. : Uh-huh. 

MR, : And let's say the number 


MILLER REPORTING CO., INC. 
735 8th STREET, S.E. 
WASHINGTON, D.C. 200Q3-2802 
E202) 546-6666 



968 


elw 


is $88 million or something like that. 


14 


MR. : Uh-huh. 

MR. : But at the same time, if 

you also are giving me back the put^ I'll pay you 
the current value of the put. 

MR. : Right. 

MR. : Because I've got to give 

you that benefit. 

MR. : Because you own this put 

in there. So then we take that off the $88, 
because if you don't own that put any more, that 
protection, basically I'll buy it back from you, so 
then we solve to a net number, whatever that number 
is. Say it was $83 million or something. 

MR. : Uh-huh. 

; MR, : And then we say, okay, if 

ithat costs you $83 million to take the whole 
structure out today, which means buy back the $2.50 
gas but then give me the put back on a net basis, 
say that's $B3 million, then what we say is, any 
structure we can come up with will solve for $83 
million. Anything you want. You can sell me 
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bananas, you can sell vxe gas, you can sell me 
crude . 

But if you're not going to exchange cash, 
lyou've just got to give me forward value stuff 
;worth $83 million, and that's all we do. We just 
'trade the first thing, whatever the current thing 
was, and then we try to solve for anything in 04 
:and 05 that's worth and gives you the best 
characteristics but has a present value of $83 
million, and then it's a totally even exchange. 

: Yeah. No, and I think I 

understood what you're doing. I guess the real 
issue that Steve's struggling with is, you know, he 
looks at it-~you know, I go back to this call/put 
sort of thing. 

MR, : Yeah. 

MR. : He looks at it as if we 

have a call, we have swapped out at a certain price 
and we have a call at another price. 

MR. : Right . 

MR- : Okay? ^nd so he's saying, 

you know, that call is worth a lot. He thinks 
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Chat--he feels like the call at $2.50 or whatever 
it is is worth a certain amount of money. He's not 
sure he understands how you're-- 

MR. ; Okay, so let me tell you 

how that would work, then. 

MR. ! Yeah. 

MR. : So then you could do, 

which will get you through the same ntjmber-- 

MR. : And that's what I need you 

to do, sort of demonstrate- - 

MR. : Yeah, what we call parity, 

right. What you could do is say, "Okay, Steve, 

I'll sell you back the call, the $2.50 call. I'll 
buy back the $2.50 call from you." And let's say 
that thing is worth, $1.50. An enormous amount, 
right? "But at the same time that you get that 
positive $2.50, you have to buy back the gas from 
me, and you're going to pay current market." 

MR. : Right. 

MR- : And that current market 

'may be, you know, $3.30. Right? 

MR. : Uh-huh. 
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MR. : And that's where, that's 

where--and let's just say in that example, so 
you've got to buy back the gas from me and it's 
basically today's pump, because you sold me the 
gas, so whatever the price is for that gas today. 
It's $3.2Q. But then you own this call, so you 
give that back to give that back to you at 

the - - 


MR. : 

same number. 

MR. : 

1 ike- - exactly. 

HR. : 

show how that nets out. 

MR. : 


You ship that out, for the 


Yeah. That's 


And what you need to do is 


Perfect. All right. 


Thanks . 


ME. ; If you do that, I think 

he'd go along with it. 

MR. : All right, so we'll 

just--that's exactly what we'll show him. 

MR. : Okay. 

MR. ; All right? And then we'll 
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hopefully sort of take this off, because it's 
really not as critical a price risk management tool 
as it is a--it's probably a little bit more of a 
financing tool than a price tool right now. 

MR. : Yeah. 

MR. : I mean, but having said 

that, I think you definitely should be 
opportunistic where you think there's value in 
crude, as we talked about last year. God knows 
it's probably $30 million that thing has moved, so 
you can be opportunitistic about it. Switch it to 
crude, switch it further out in gas. 

MR. : Yeah. I just look at, and 

maybe I'm really ciTuplistic, but X look at it as 
the BTU value of gas has come down a lot quicker 
than the BTU value of oil over the last six months, 
so-- 

MR. : And carrying that out, you 

think that long- -you know, over time the BTU value 
of gas is going to improve relative to the BTU 
value- - 

MR. : That's right. 
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MR, : So on that thesis, if you 

had the ability, you would still be inclined to 
move it to crude . 

MR. : Right, and that's what 

I--that's where I think maybe there's some juice in 
the trades, because I think that always- -there are 
always going to be differences in BTU values. They 
are all going to kind of move in dif f erent--but 
they're always going to come back to each other at 
some point in time, because it ia just heating 
value, and there is a certain amount of fuel 
switching from crude to natural gas. 

MR . ; Right . 

MR. : It always kind of moves 

those lines back together. And when they diverge 
so much, that's when you need to do something on 
one side or the other, because natural gas moves on 
its own because of the way, the nature of the BTU-- 

MR. : Right. 

MR. : But at the end of the day, 

if natural gas gets too high, then the BTU value in 
the crude becomes more valuable and people start 
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buying crude. 

MR' : Okay. 

MR, : And people start buying 

crude. Do you see what I'm saying? 

MR- : Perfectly understand what 

you^’re saying, and let me just raake one comment to 
that. That is perfectly spot-cn and a pretty 
linear decision if you had sold the gas just like a 
swap, if you had just sold us fixed-price gas-- 

MR. : Yeah. 

MR* : --and you didn't have this 

sort of< as you call it, the call structure. 

MR. ; Right. 

MR- : So, for example, the deal 

you did with us in crude was exactly that concept. 
You know, we're trying to- -you know, because you 
sold at fixed price. 

MR. ; Yeah. 

MR. : So at some point if crude 

crapped out so much and gas was high, you should do 
that. You should switch it to gas. 

MR. ; Yeah. 
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MR. : But now with the way you 

have this particular gas trade on, the way you're 
realizing the benefit of gas having come way down 
versus crude is (a) when the put, or the call, if 
you will, I call it the put, has increased in 
value, and you would switch it to crude. One, you 
wouldn't get as much of a benefit, but you get some 
of that 3TU benefit because of the pat structure. 

The real benefit in that trade, the massive 
;benefit, too, would be when if gas exploded, you 
^would just switch it back to gas and you would make 
a ton of money on that trade because you would need 
almost no gas to deliver. 

MR. : Right, right. 

: That's what you would be 

prepared for, because in the first step move from 
gas to crude, it's good but it's not a great 
transfer right at that day. It seta up the great 
trade later on, which ia moving it back to gas in a 
year. Then you can make a fortune-- 
: Yeah. 

: --because if oil migrated 


MR. 

MR. 
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to 20 and gas migrated back over 4, you could 
switch it back to gas, and instead of doing like 50 
a day, you're delivering, you know-- 


MR. 


25 a day? 

MR. 


Yes, exactly. 

MR. 


Right . 

MR. 


That's the trade. 

MR. 


Yeah . 

MR, 


Okay . 

MR. 


Well, gas is up today a 

little bit. 

MR. 


Yeah, we're rocking here 

on a higher AGA number-- 

a lower AGA number but-- 

MR. 


Well, you know, my guess 

is, people laying 

down those rigs, I think 

production's going 

down. 


MR. 


Yeah, I think it's down. 

The only thing we' 

ve got 

to remember is-- 

MR. 


I mean, we're struggling 

onshore-- | 

MR. 


Yep . 

MR. 


--and I think a lot of 
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MR. 

: Yep. 

MR. 

: So-- 


MR. : So if we have a winter 

like last year, we'll fix the problem quickly. The 
question is, as this market is, is the weather is 
so important. If we have a normal winter, you 
know, like the last 10 years, and we're 7 percent 
warmer, then the supply reductions aren't going to 
offset the demand. 

MR. : Yeah. 

MR. : So really 1 think you're 

right. If the weather is good, I think we can run 
through a Lot of this storage overhang. 

MR. : Yeah. 

MR. ; So, yeah, pretty good 

stuff . 


MR . : All right . 

MR. : So I'll put that little, 

you know, thing together, and then you want to 
schedule something and come back to me? 

MR. Yeah. Once you finish 
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that, we'll just set something up for like tomorrow 
or something. 


MR . 

: That ' s cool . 

Thanks 

MR . 

: Okay? 


MR . 

: Bye . 



[END OF TAPE RECORDING.] 
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Filed Price Facility 


TERM; 5 Years, 

AMOUNT; Up xo S300 miliion paymeai for future gas deliveries. 


CONTRACT 

PARTIES; Purchaser; Makmk Limiod, an SPCcstablirisedby Chase/ or The Chase 

* Maahacan Baok. 

Seller A wholly awjjed subsidiary of Enran Corpotatjon. 

GAS . , 

DELIVERIES: Equal quarterly instalments from January 1997 to December 2001. 


REVENUE 

PREPAYMENT 

COST; Gas revenues prepaid at s rate of DBOR plus a margin detmjuced by seiuor debt 

rating as follows: 


Greater or 3aal 

Greater Uuta BSB- awl Baa3 

Leg than BBB- at Baal 

'• 3aOBpsN 

31.5 Bps 

62.i Bps 


AdjusGneais m LIBOR margia during contract term shall be made through 
adjustments in volumes delivcra: to be determined atthe end of the tenn. 


arrangement • 

FEE: 0.20% 

COSTS: Legal fces, including those assoda^ with svadicadon, and customary transsedoa 

costs. 

DOCUMENTATION: 

Standard Enron-Mahona docurrantatioo with the addition of the Security 
Agreement attached to die Enron Risk Management Services-Chase ISDA trading 
agraentont, to cover collateral for mark-tD'ma.'kct ocposures. 

SYNDICATION: Enron peiformance obligation, pursuant to guarantse of Seller delivery obligadon, 

to be syndicated throu^ a perfb.Tnance lcr.cr of credit (’‘PLC”)- PLC upfront and 
usage costs to be paid by Chase, 
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Floating Price Facility 


TERM; 5 Years. 

AMOVKT: Up to 5300 mUlioo payment for future deUvcries of naiuraJ gas or crude oil.- 

CONTRACT 

PARTIES: Purchaser: Mahonia Limited, an SPC established by Chase / or The Chase 

Manhattan Bank. 

Sellar: A wholly owned subsidiary of Enron Corporation. 


GAS 

Ti VT TV T R1T8- Equal quarterly installmenis nrom January 1997 to June 2001. 

FLOATING PRICE 

FACILITY; ga<->i hydrocarbon delivery obligation vdll equal, in MM3tu of gas or barrels of WTI 

aude oil, a set dollar amount*. The hydrocarbon price for any delivery - and therefom 
the MMBtu/crude oil obligation - can be fixed by Enron with the SPC at any time before 
that delivery date. Enitin also the fedlily to initially position its gas/oil sales to 
Mahonia lo any daic(sl before the final delivery dates (with the inienticn to roll out to 
i>^rh fi nal delrvuy date). The roll adjustment is expressed in terms of incrcTnentel 
MWBtus of gas/oil. 

•Tie choice of hydrocarbon for each delivery is at Enron’s dccticn. 


REVENUE 

PREPAYMENT 

Hydrocartwn revenues pu'cpaid at a rate of LIB OR plus i margin as determined in 
Option 1. 


ARRANGEMENT 

FEE: 0.35% 

COSTS: Legal fees, including those associated with syndication, and customary iransaction costs. 


DOCUMENTATION; 

Standard Enron-Mahonia documentation with the addition of the Security Agrccmeiii 
artached to the Enron Risk Management Sciviccs-Chasc ISDA trading agreement, to 
cover collateral for mark-to-markci exposures. 

SYNDICATION; Enron penormancs obliganoo. pursuant to guai^tee of Seller delivery obligation, to be 
syndicated through a pexfomance letter of credit ("PLC"). PLC upfront and usage costs 
to be paid by Chase. 
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Flexible Delivery Faality . 


TERM: 

AMOU?fT; 

CONTRACT 

PARTUS: 


GAS 

DELIVERIES: 


5 Van. 

Up la S300 million payment for future gas deliveries. 

Purchaser: Mahonis Liaitied, an SPC c^bKsbed by Qisk / or The Chase 

Manhattan Banfc, 

Seller* A wholly owned subsidiary of Enron Corporaiian. 

Seller ntay ddivor gas on any daie(5) before Decen^jcr 20Q ! . 


FLOATING PRICE 

FACTLITY: The initial ddivety obiigniion is set to Dccemba 2001 and will equal, in MMBtu of gas, 

a set dollar amounL The gas price - and iheidbre the MM3tu ofaligatioii - can be fu:cd 
by the Seiler with the SPC at any dms before deU'-'cry date. RoO adjusuncnis tc uldmate 
delivery dates will hi expressed in terms of iscremcaal MMBta of gas. 

REVENUE 

PREPAYMENT 

COST: Gas revenues prepaid ai a rate of LIBOR plus a margin as detenninci in Cation 1. 


ARRANGEMENT 

FEE: 0.55% 

COSTS: Legal fees, induding those associated with syndication, and customaiy transaction costs. 


DOCUMENTATION; 

Standard Enron-Mahonia documenraiicm with the addition of the Security Agreement 
attached to the Earon Risk Management Services-Chasa ISDA trading agreement, to 
cover collaterai for maxJc-to-market exposures. 

S YNBICaTTON; Enron pcrfannancc obligstioa pursuani lo guarantee of Seller delivery obligation, to be 

syndicated through a performance letter of aedii fPLC”). PLC upfront and usage costs 
lo be paid by Chase. 


Q CHASE 


Confidential and Proprietary 


JPM-6-04206 
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Securitized Natural Gas Revenue Floor Facility 


TERM; 5 Years. 

AMOUNT: Up to 53CO million for fiiture aalural gas deliveries. 


CONTRACT 

PARTIES: Piuchascr; Mahooia limited, an SPC established by Chase /or The Chase 

Manhattan Bank. 

Seller A whoUy owned subsidiary of Enron Corporatiaii. 

REVENUE 

FLOOR: S2.00 / MMBtu 


GAS 

DEUVEWES: Equal quarterly instaliroenis Irom January 1997 to December 2001. 

SECURITIZED 

FLOOR 

FACILITY: The Gas SeUci establishes, through Mahonia, a revenue floor at, for example, 

$2.00/MMBtu. Mahonia foods the floor immediately in the form of a prepayment 
The value of the prepayment is the present value of the floor less it cost 

With this facQicy, Enron has the ability to resell the floor to recoup the cost of the 
floor, concurreni with the prepayment or in segments through the term of the 
traosaetioii. Enron can also fond the cost of the floor by selling ofeening caps. 

On each quarter date, the Gas Seller delivers natuial gas to the excess multiplied by 
the scheduled by the Revenue Floor. 


EXCESS REVENUE 

PAYMENTS; On any quarter date during which (he price of namial gas exceeds S2/MMBtu, 

Mahonia will pay Enron an amount equal to the excess multiplied by the scheduled 
MMBlu. 

The transaction therefore houses two cash flows; An immediate prepayment of the 
Revenue Floor and a potential incrementa) payment to reflen any appredation In ihc 
natural gas price over the floor. 

REVENUE 

PREPAYMENT 

COST; Natural gas revenues prepaid at a rate of LIBOR plus a margin as dciennined in 

Option 1, 


Q CHASE 


Confidential and Propriemry 


JPM-S-04207 
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Mourant & Co. 

TRUSTEES LIMITED 


D.L. Dubin, Esq., 

Chase Investment Bank Limited, 
125, London Wall, 

London, EC2Y 5AJ 



P.0, Box 87. 

22 Grenville Scree:. 
St. Helicr. 

Jersey JE4 8PX. 
Channel Islands 


Tel; 01534 609CO0 
Fax; 01534 609333 
Telex: 4192064 
/ntemacional 
Tel; +441534 6090C0 
Fax: +441534609333 


Direct Dial: 01 534 609290 

MB secrelary 


1 1 December 1996 


Our ref: 


GEC/SG/8322-1/22268-3.72/G12 



Dear Drake, 

Re: The Eastmoss Trust / Mahonia Limited 

I refer to your letter dated 9th December, IS^T^^^ssed^o Ian James. On behalf of 
the Eastmoss Trust I am pleased to confi^m^ru^es willingness, in principle, to 
permit the participation of its whoIly^whed''h^d’iary Company known as Mahonia 
Limited in the “Enron V” transactiori proposedito be structured by Chase Securities Inc. 
in the manner and upon the terms setx^tJr^OTr letter of 9th December, 1996 and the 

term sheet appended thereto. 

/<. ^ 

In reairn for panicipating in me.^n^ction described in your letter Mahonia Limited 
would levy a fixed m^gement and.administration fee of £15,000 exclusive of any legal 
costs incurred by Jhe'-Company-.as a result of its participation in the transaction. In 
addition, the T^stees wf^d^pect a profit of approximately £1,000 to accrue to the 
Company as a resulLpf its participation In the transaction. 

Should the’Strueafre of the transaction change significantly or be amended during its life 
time or extendet^b^ond its expected life time, Mahonia Liimted^'i^ould reserve the right 
to negotiate an appropriate additional fee. 


Yours sincerely. 

For and on behalf of 
Mourant & Co. Trustees Limited 


Authorised Signatory 


OlA CONFIDENTIAL TREATMENT 
REQUESTED BYJPMC 


.\ .Jonpanv 
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7h« CKa« i(M!hiaui 3«>i; 

■" JPiViorgan 

2t0 ?iA Avenae 6'-'' Floor 
N''»Yart:.K.Y. I00:7 

September 28, 2001 , 


Mr. Joseph M. Dc&er 
Chief Fiaancia! Officer 
Earon North America Corp. 
1400 Smith Strfec - 
Houston, rX 77002-7361 


FEE LETTER' 

Sabj; F«ss asscciared «-ith the prepaid natum! gas swap ber.vsett Samn North America 
Co;^oratiors (“ENAC) and Mahonia UmitKi (NVlahonia”) 

EHAC and its uldmate parent, Enron Corp.. (coilecth'sly “Enroa”) have requested The Chase 
Manhattan Bank (“Chase”] to arrange a prepaid, ratunri gas s^^'ap in the amount of approximately 
Sj 50, 000,000.00 (the "Transactis^”) betwesm ENAC and Mahoaia. in conmxaoa with the 
Transaction, Enron has a^tsd to pay ss. arrangemeitt fee of Sl,COO,QOO « cbsng. .la 
cofesecrion, Enron acteowiedges that Chase shall be fbrivaiding the prepaymeat amoimt far and 
on behalf cf Mahcnia and agrees th^ Chase may dethtet the fees ftom ^ prepayment amount of 
approxanately 5350,000,000.00 resulting in a net oavmetit to Enron of approximairfy 
5349,000,000.00, 

Plsase adcsowledge your agreement -widi the above by signing below. 

Regards, 


JeffisyW. Ddlapbi 
Masagiz^ DIredor 
The Cbaue Manhattan Baak 


Ai±aBwte%sd and Agreed by: 


Mr. Joseph M. Defier 
Chief Fioaadal OfScer 
Enron North America Corp. 



four.,.- 


SENATE 
ti&M - 03273 
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22 Grenville Street Fax: 015J4 609333 

StHeiier Telex: 4192054 

Jersey JE4 8PX JniemoliotiaJ 

Channel Islands Tel: +44 1554 609CCO 

Fax: +44 1554 609333 

The Chase MaDhattan Bank 
270 Park Avenue 
40th Floor 

Newt York Your Ref: '\ 

NYI0017 / 

USA ■ OurRef: (22^12I8/12yjUC 

Bill No; S42864 


29 October 2001 



Please detach and remit with payment 
We enclose a cheque for £ 


Amount £8,770.00 . 



JPIVl-6-03128 
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To: flonald Pottar Chaas 

cc: 

Ffom: Pater M. Uoatd NAeCsfp^IacIntfW 713-75V88S1 F«MstfT*«r71J-751-«T22 

Data: Thuraday Dacambar 1 9, 1995 03:20 PM 

Subjdct: Enron NaturmI Gsa MorkatinQ (MehonCa Umitad] 

Ron, 

Aa t understand tba transaction now, Chasa wlU b« putting on a cSract loan to Mahonla Ltd. 
Quarantasd by Enron Carp for ma i350,00CM (pravlouaiy approvad for i352.0XM} 

Chaao win bo racafvfno S327,600M in Ptrformtnca Lattara of Cradit which faprasantx the 
particlpadnp Baraka pro-rata ahara of tho fadltty. 

Also, Cbaao wfl! bo Isaulng a PLC for tholr chara ai wall in favor of Mahonbi Ltd- which from 
a GES syatama arandoolnt conztitutss adcfidonal Enron Corp oxpccuro cf our ahire of tha PLC 
which vv^ bo $22,50CM. 

Thui. I vsriU r^oad th* approval from yoursaH and Mr. Nalson u sat up thia PLC far •22,B0CM. 
Thanks &. Hagarda 


Approved: 



JPM-6-04212 


Tr.7<3 p.ao 

Permanent Subcommittee on Tnvestipations l 
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George Sen’cc 
n/14.37 10:59 AM 


To: Crag Nel5on@CHAS£, PstefGfevsteen/CKASE@CHASS, SusanF Sttvarts^CrtASc 

o«: Tad Bantert^CHASE@CHAS£ Karen S!mnn/CHAS£i3lCHASe, Christian G3tas/CWASe@C«ASE 

Subfeet: Haabs-Up memo; Upsize to aravfously epproveci Ewan ^epay; 

Last week I took the S2S0MM Enron 97 Prepay Performance Latter of Credit through deaU 
{underwritten deal}. The account party on this PLC is Enron Carp, and tne paper back* up lh« 
performance of an Enron subsidiary, which entered into a natural gas prepay. Upfront pricing ftjf 
Chase is 40 bps {vs 3S bps for '93 prepay} and PLC fas Is 22.S bps {same as 36 prepay). Piease 
note ihiat the PLC 1* caphai advantaged, so yield is 45 hpe, i 50% premium over fiagihlp drawn 
cost. 

Enron seams OK with pricing, but asked if we can incrsase the underwrite from $250 to $300MM. 
Crsdit is OK, and auf target hold is S30MM. 

! hava adjusted my suppiy/demand to incorporate a few new banks {in addition to the ’96 Prepay 
banks) which have approached Enron irt past couple of weeks anxious to do a deaf before 
year-snd. Enrort doesn't want the msrket-out Ungusgs in the commitment letter, as we can faunch 
tha deal rtext weak. Wa hava discussed choppy markets with them and will have another 
discussion with them before wa saal tha daaf. Snrort has bean very active in the bank sefection 
process and they will exart pressure an banks if we need them. 



remiaoent Sebcommirtefe on Investigations 

EXHIBIT #185d 
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Memorandum 




Approval to replace existing SBLC which provide credit enhancements to the 1996 Enron Prepay 

(S 1 63.6 { 7 million cxpoRiro balance) and die i 997 Enron Prepay (S255.759 nuBioa exposure baJaace) with 

five to six surety bo»is from issiisis oatiiaed below: 



1) Condncatal Casualty 

A+ 

5.4 

2) Fireman’s Fuad 

A 

2.8 

3) Liberty Mutual fris 

AA 

6.1 

4) SAFECO Ins 

AA+ 

1.0 

5) St Paul 

AA 

2.7 

6) Travelers Casualty 

A+ 

2.8 {Travelers Casualty & Travelers Indcmciy 

Travelers ladctaaity 

A+ 

2.7 viewed as one endty) 


(These surety bond providers have been approved by Mark Malloy as acceptable credit enianccraeat 
entities.) 


The syndication allocations are currently being determined and Earoa is seeking to rainireire 
cjasaasreaon levels (Le. less dsaa S90 miHon per iiaarer). Further, fte papers will Crack the Jime 1998 
.Earcs Prepay surety bond structure where as Enroa would agree to replace a surety if that surety were 
downgraded below A-. The remedy is increased pricing (35 bps p.a. on the relevant portion ) if no 
replacement within 30 days. From a drawing perspective, the surety bond included the same ’no questions 
asked” drawiag provisions as the LCs. 


It should be noted dat each of die four outstanding deals (the 1994, 1995, 1996 & 1997 Enron Prt^ays) 
involved LC credit cchanccmeat, though no mechanism existed to require the replacemgnt of LC banks in 
the event of a bank downgradiadefault. The logic being that Enron may be perfectly healthy and 
performing its monthly obligations while, as a result of an event beyond its control, it may experience the 
"saowbair effect ofa trehmeal default should one of the banks dawngride. 

Enron will be paying a fee of $.100,000 for accommodating them on this request 

Baekoroiinrf- 

As you are aware, CMB currently has four Enron Prepay sttuctures ia place which are supported by 
Performance LeRers of Credit ("PLCs") and one Enron Prepay, which was rec^y put in place, supported 
by iraurancc company siaety bonds. As Enron looks for ways to free up addidonal bank capacity in the 
market, they have asked CMB to work with them by allowing Aem to replace all of the existing PLCs 
sup^rtmg Ac ’96 &'97 Prepays wiA insuracce company surety bonds. The total remaining PLCs halanee 
r. ^ Facilities is approximately S4I9.376 million wiA CMB'saortioa 

being S3,.U rtuLion. (Attached is a sriiedule deltasating die bank greup, debt mtng of bank, exposure 
levels by bank. PLCs balances for each of Ae '96 & ‘91 Enron Prepay straccurcs contemplated by this 

request.) 

011640 
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Enron would like lo replace all of the PLCs with imurancc company surety bonds, acceptable to CMB, 
which would have an “A” rating ot better. Enron proposes to bring an additional five to six 
cosifsiaics to work along with L5«rty Manjal Insurance Company ("AA" rated) asi Travelers Caroalty 
and Surety Compaiiy (“A" ratc<0 to simply the credit support on the remaining Enron Prepay PLCs 
Facilities (thereby working' with a total of up to six insurance companies). The structurc/docuraentadon 
would be similar to the existing Enron 1998 Prepay credit enhanced by surety bonds. 



(Reftun via Fax to 713-216-4295) 


JPMC-H 011641 
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Oavis.Thames@enron.net on 06/19/2000 09:59:32 AM 


To: Gregory CfOwley/CHASE@CHASE 

cc: Joseph.Deffher@ECT.entx>n.net, Lisa.5ills@ENRON.enron.net 

Subject: June 2000 gas prepay 


Gregory; 

Wanted to take you through the methodology that I used to arrive at these 
prices ; 

For each delivery point, calculate a fixed S-year price using Libor'^O as the 
discounting function. Assume a fixed 5 year volxime to start. I used 32,900 
MMBtu/d for StaSS, 40,000/d for ColGulf, 40,000/d for TGTSL, and 30,000/d for 
SLa. 

Set up two discounting tables for the $250inm tranche and the $400mm tranche 
for each delivery point using L+72.S bps for Che discount function on the 
$250mm tranche and L^ST.S bps for the $400iiiin tranche. 

Figure out how you will allocate dollars to each delivery point by taking the 
product of the fixed price at a point with its volume, then dividing that by 
the sum of the fixed price * volume for all four points. Daily volumes are 
fine. Multiply this fraction by the two tranche amounts ($250mm and $4O0mm) . 
That tells you how much of the total each delivery point will contribute. I 
had 23.3% for StaSS, 28.0% for ColGulf. 28.0% for TGTSL, and 20.7% for ELa. 
Knowing your target for the L+72.5 piece, let 100% of the volumes pay off 
that part until the sum of the fixed price * PV volume reaches your target. 

In the final delivery month, less that 100% of that month's volumes will go 
to pay the 72. S bps piece. 

Allocate the rest of that month's volumes to the L-«-S7.S bps part along with 
the remaining deliveries. The sum of the PV revenues of both tranches should 
be equal to the allocation for that delivery point. 

To calculate the 1 year strip prices, sum the calculated PV volumes from each 
tranche (this gives you the blended discounted volumes) . Multiply that 
month's price by the curve price to get PV revenue for that month. Calculate 
a fixed price for the year that gives you zero MTM for that strip. Repeat 
for every year, with the terminal year being the short strip. 

Undiscounc Che PV volume in your blended strip by dividing by the appropriate 
discount factors to get your absolute volume. Divide by the 1 year strip 
fixed price to get your 1 year strip volume. 

Don't hesistate to call if you have any questions or if you chink there's an 
error • 713-853-1492. 

Best - 
Davis 


FOIA Confidential 
Treatment Requested 
byJPMC 
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lari James - Enron-Mahonia-Cnase Transaction 


From: <Phiiip,Levy@chase.ccm> 

To: -<gareti.e33excater@mour8nt.com>, <juli©.carter@moijrant.com> 

Date: 28 June 2000 03:49:52 

Subject; Enron-Mahonia-Chase Transaction 


The foliowing dccumenlation forwarded by Vinson & Elkins is acceptable and may 
be exeoited by Mahonia: 

Natural Gas inventory Forward Sale Agr^ment 
Margin Agreement 
Enron Guaranty 

Duplicate Information Letter Agreement 
Hedging Strategies Letter 

As indfcaled in Cliffs email, please have Ian execute six <6) originals, fex 
one of each and overnight ail 6 originals directly to Vinson & Elkins, atong 
with'the originais of Mahonia’s documentation (including legal opinion). 

Also attached piease fcrrci execution copies of the fotlowing Chase-Mahonia 
dc»uments; 

Natural Gas Forward Sale Agreement 
Secui'ity Agreement 

executed limited Recourse Letter wiii be faxed aiong with the signature pages 
of these documents signed m behalf of Chase tomorrow. Please have Ian execute 
two (2) originals, fax ono of each and overnight all originals to me. along with 
the originals of Mahonia's documentation (including legal opinion). 

Obviously, ail confirmation letters (Margin Price and Gas Sale) wiii be 
Tinaiized on Thursday momirg upon funding. 

Thanks once again for your prompt attention and assistance on this transaction. 
Please feel free to contact me should there be any questions or problems. 

Regards, 

Phi! 

(See attached file: Chase-Mahonia Gas Forward Agmt 6 00 (Enron).doc)(S8e ^ 
attached file: Chase-Mahonia Security Agmt 6 00 (Enron).dQc) 


CC: <Jeffr^.W.Dei!apina@ch8se.com> 


Permanent Subcommittee on Inves«i<>afif>n<; 

EXHIBIT 
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are:n EssexCaJa-- - P-5 Manonia Limitea 


Pace 1 


ASf 

Cj 


From: 

To: 

Date: 

Subject; 


Gareth EssexCater 
rnichael.sablaff@chase.com 
09/05/00 15:21:47 
Re: Mahonia Limite-d 





-1 

■J 


re our teleohone conversation concerning trading profits on the various oil an d gas’ deals participated ^ 
in by Mahonia Limited. and Stoneville Aegean Limsted imaye'1^^JTSWHGn5wf=sfcb-iiad^^ 

records to see if I could find any useful information on the earlier trades and in particular'anyxhing- - ---1 
relating to anticipated trading profits for the SPVs. As we discussed, all the profits achieved on the 
post November 1998 deals are agreed. 

Unfortunately, Im not sure the information on our early files will be of great use. Nevertheless I list 
below the various pre November 1998 trades and such information as i have about the agreement on 
profits / fees. 


Specifically relating to the Stoneville Aegean retained earnings you hold my understanding of the 
trades participated in by this Company (the first two Enron trades and the first MG trade particularly) is 
that the oil acquired was sold on an EFP basis to meet the Company's obligations under oil swap 
agreements with Chase. Also Chase funded all inidal and ongoing margin payments in relation to the 
NYMEX positions and any net gains arising as a result of the futures positons were accordingly 
payable to Chase under the oil swaps. Our fees were levied on a fixed basis and did not 'seem to be 
factored into trading prices as obviously as in later trades. Our costs in respect of all these trades 
were of course settled including an element that represented in our books a net profit for the SPV 
(around £1000 per deal). 

Given that it seems to me the amount held must be an amount payable to Chase under the oil swaps - 
do you agree? 


DETAILS OF TRADES: 


1 . December 1 992. Enron I. S. Aegean participant. All costs inc SPV profit paid. 

2. June 1993. Enron 11. S. Aegean / Mahonia participants. All costs paid._ , ^ 

3 • H I } i * ^ l_i 

4 December 1994. Enron 111. Mahonia participant All costs paid, * 

5. ■ . 

6 September 1995. Enron iV. Mahonia participant. All costs pad J^af rufis to '300^2000. 

7/ ■■ ' HcQAfiTprt 

8. December 1996. Enron V. Mahonia participant. Oil and gas icqui^itiort- credMgreement and 
commodiN swao with Chase. No tradina profit anticipated. All costs paid. 


n&unvicu 


r-vPCT, A oTrv'^, 

'rypunv-rci:' 


11. December 1997. Enron VI. Mahonia participant. Gas trade. Gas cost • 3299,991,678.74. Sale 
receivables - $300,004,178.74. $12,500 paid to SPV. 

12. June 1998, Enron VII, Mahonia participant. Gas trade. Gas cost - $250,000,000. Sale receivables 
- $250,012,500. $12,500 paid to SPV. 


I hope this is of some use. Please call / e-mail if I can clarify anything or provide additional 
information. 

Regards 

Gareth Essex-Cater 

For Mourant & Co Limited < 

P-3C L iMC 


»> <Jeffrey,W.Dellapina@chase.com> 28/04/00 15:54:39 »> 


7ooz8it> 


Excellent. While you earlier asked for a $20,000 distribution, we would 
recommend a full distribution. 


Permanent Subcommittee on Investigations 

EXHIBIT #185h 
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;2i‘nofii3 LimnsQ 


To: Jeffrey W. Deiiapina/CHASE@CHASE 
cc: 

Subject: Re: Mahonia Limited 



Jeff - if OK with you r was Just going to check back mrocgb our records and 
intended to give you a call early next week (Monday is a bank noliday hare) - 
all these arr.ounts seem right to me but I wanted to reacquaint with some of the 
oider trades. Let me know if you need to discuss this befai-e then, however. 
Thanks 
Gareth E-C 

>>> < Jeff rev. W.Dellapinai%chasa.com> 23/C4/00 15:22:1 3 >» 


Additionally we recognize that Stoneville Agean has rstained earnings of 
359,185.50 related to the Enron '96 transaction. 


Forwarded by Jeffrey W. Dellapina/CHASE on 04.^8/2000 . 

10:23 AM 


Jeffrey W, Deilapina 
04/27/2000 12:29 PM 


To: gareth.essexc 3 ter@mourant.com . ian.j 3 mes@ 1 -noyrant.com 
co: Micnaei Sabloff/CHASEtgChase 
Subject: Mahonia Limited 


We propose to dose a number of dormant demand deposit accounts that we had 
opened in the .names of Stoneville Aegean. Mahonia and to support 

transactions that have subsequent!/ matured. Our recommendation is to cicse aif 
but two accounts (Mahonia Limited and Mahonia 11 Limited). To that end. we 
would fike to reconciie with yourselves the profits achieved on the various 
transactions. Shortly thereafterwe recommend that these amounts be disbursed 
to Mahonia. Below is a schedule of the amounts we recognize. 

Let's discuss by phone at your eariisst convenience. 

Transaction- Data Closed Profit ! Fee 


JPMC-H 011240 
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, Gsrstr, Ms.'iexCatSf - Mahonta Ltmise: 


f^sge 3 


fi03ACTED 

Enron Dec, '98 S12,4SS.93 

redacted 

Enron Jun. '99 S 7.013.7S 




V'/ebsite; httD://v Avw.mo!.!ranl.c3fn 

Tne informatfon in ihis email is confiCentiai. The contents may not be disclosed 
or used by anyone other than the addresses, if you are not the intended 
recipient, please notify us iminadiateiy at tha above E'-maii address or 
telephone ■*■44 1S34 60900G 

We cannot accept any responsibility for the accuracy orcomplelensss of this 
message as it has been transmiKed over a puoiic network, If you suspect that 
the message may have been mtarcepted or amended, please call the sender. 


JPMC-H 011241 
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[ Garet K^ssexCater'- Ref Malioma Limited 


PageT§ 


From: Gareth EssexCater 

To: michael.sabioff@chase.com 

Date: 09/05/00^15:21:47 

Subject: Re; Mahohia Limitecf 

re our telephone conversation concerning trading profits on the various oil and gas deals participated 
in by Mahonia Limited, Percolin Limited and Stoneville Aegean Limited I have reviewed our archived 
records to see if I could find any useful information on the earlier trades and in particular anything 
relating to anticipated trading profits for the SPVs. As we discussed, all the profits achieved on the 
post November 1998 deals are agreed. 

Unfortunately, Im not sure the information on our early files will be of great use. Nevertheless i list 
below the various pre November 1 998 trades and such information as I have about the agreement on 
profits / fees. 

Specifically relating to the Stoneville Aegean retained earnings you hold my understanding of the 
trades participated in by this Company (the first two Enron trades and the first MG trade particularly) is 
that the oil acquired was sold on an EFP basis to meet the Company's obligations under oil swap 
agreements with Chase. Also Chase funded all initial and ongoing margin payments in relation to the 
NYMEX positions and any net gains arising as a result of the futures positions were accordingly 
payable to Chase under the oil swaps. Our fees were levied on a fixed basis and did not seem to be 
factored into trading prices as obviously as in later trades. Our costs in respect of all these U'ades 
were of course settled including an element that represented in our books a net profit for the SPY 
(around £1 000 per deal). 

Given that it seems to me the amount held must be an amount payable to Chase under the oil swaps - 
do you agree? 

DETAILS OF TRADES: 

1 . December 1 992. Enron I. S. Aegean participant. All costs inc SPY profit paid. 

2. June 1993. Enron II. S. Aegean / Mahonia participants. Ail costs paid. 

3. September -1993. MG !. S. Aegean and Percolin participants. All costs paid. 

4. December 1994. Enron ill. Mahonia participant. All costs paid. 

5. March 1995. PetrogaL S. Aegean participant All costs paid. Matching sale and purchase prices. 

6. September 1995. Enron IV. Mahonia participant All costs paid. Deal runs to June 2000. 

7. March 1996. MG il deal. Mahonia partipant All costs paid. 

8. December 1996. Enron V. Mahonia participant Oil and gas acquisition - credit agreement and 
commodity swap with Chase. No trading profit anticipated. Alt costs paid. 

9. June 1997. Crystal Gas. Mahonia participant Gas swaps - no price or volume risk for SPY. All 
costs paid. 

10. September 1997. Crystal Properties. Mahonia participant Oil and gas acquisition - credit 
agreement and commodity swap with Chase. No anticipated trading profit All costs paid. 

1 1 . December 1 997. Enron VI. Mahonia participant Gas trade. Gas cost - $299,991 ,678.74. Sale 
receivables - $300,004,178.74. $12,500 paid to SPY. 

12. June 1 998. Enron VII. Mahonia participant Gas trade. Gas cost - $250,000,000. Sale receivables 
- $250,012,500. $12,500 paid to SPY. 

I hope this is of some use. Please call / e-mail if 1 can clarify anything or provide additional 
information. 

Regards 

Gareth Essex-Cater 
For Mcurant & Co Limited 


»> <Jeffrey.W.De!lapina@chase.com> 28/04/00 15:54:39 »> 


Excellent. While you Earlier asked for a $20,000 distribution, we would 
recommend a full distSbution. 
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Gareth EssexCater - Re: Mahoniallrhited 


' Page 2 


"Gareth EssexCater” < Gareth.EssexCater@mourant.com> on 04/28/2000 10:47:32 AM 


To: Jeffrey W. Dellapina/CHASE@CHASE 
cc: 

Subject; Re: Mahonia Limited 


Jeff - if OK with you 1 was just going to check back through our records and 
intended to give you a call early next week (Monday is a bank hoiiday here) - 
all these amounts seem right to me but I wanted to reacquaint with some of tiie 
older trades. Let me know if you need to discuss this before then, however. 
Thanks 
Gareth E-C 

»> < Jeffrey ■W.Dellapina@cha5e.com> 28/04/00 15:22:18 >» 


Additionally we recognize that Stoneville Agean has retained earnings of 
$59,185.50 related to the Enron ’96 transaction. 


Forwarded by Jeffrey W. Dellapina/CHASE on 04/28/2000 

1 0:23 AM — 


Jeffrey W. Deilapina 
04/27/2000 12:29 PM 


To: gareth.essexcater@mourant.com , ian.iames@mourant.com 
cc: Michael Sabioff/CHASE@Chase 
Subject: Mahonia Limited 


We propose to close a number of dormant demand deposit accounts that we had 
opened in the names of Stoneville Aegean, Mahonia and Percolin to support 
transactions that have subsequently matured. Our recommendation is to close all 
but two accounts (Mahonia Limited and Mahonia II Limited). To that end, we 
would like to reconcile with yourselves the profits achieved on the various 
transactions. Shortly thereafter we recommend that these amounts be disbursed 
to Mahonia. Below is a schedule of the amounts we recognize. 

Let's discuss by phone at your earliest convenience. 

Transaction Dj&te Closed Profit / Fee 
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fG8fstKEs_sexCater-Re: Mahonia Limited ' 


Cfoctdenfa! 

Nov. '98 

S20.000.00 

Enron 

Dec. ’98 

$12,499.93 

Tom Brown 

Dec. '98 

$ 2,333.33 

Enron 

Jun. '99 

$ 7,013.7£ 

Santa Pe 

Aug. ’98 

$ 5,426.17 

Columbia 

Dec. '99 

$ 5,000.00 


Page 3 j 


Website: http://www.mourantcom 

The Infermetlon in this emali is conSdantial, The contents not be disciosed 
or used anyone odier than the addressee, if you are not the intended 
recipient, please nob'fy us immediately at the above E-mait address or 
telephone +44 1 534 609000 

We cannot accept any responsibility for the accuracy or completeness of this 
message as it has been transm-'tted over a public network. If you suspect that 
the message may have been intercepted or amended, please cali the sender. 
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To: Sichard S. V('aikar/CHASEt§iCHA5£ 

cc: Robert Tr^band/CHASE@CHASc, George Senco/CHASE@CH.45£ 

Subiect: Re; Call SepOft for ENRON ^ORTH .AMERICA CORPORATTO D 


Cool - Re C3!led yesterday afternoon and I didn't have a chance Co engage with him yet. 

One note - 1 had face-to-face with Nick Argirou yesterday arxi he retested Enron - default swap prxes 
may actuaify be 10 tjps wider than he reported earlier. TTiere aopears to be one bank out there which is 
driving the maidtet higher. 

My thoughts: 

• Cover entire amount with default swaps for year 1. 

• Obtain terminaboR rights {i.e., acceterabor? of deliveries) if we can’t get CDmfortaole with our 
exposures. Credit will not likely approve today the additonai insurafx:e coverage. 

• Pncirig remains a huge issue: we'll need substantial compensation for the asset, and more wrdr the 
future surety coverage. Perhaps we link pricing to the bond spreac in the future. 

let's discuss at your earlest convenience. 


RichardJ. ’Afalker 

Richard S. Walker 
U/15/200Q 06:44 PM 


To: je-frey W. Dellapma/CHASE@CHASE. Robert Traband;CHA5e@CHASc, George Sence/Q4ASE#CHASE 

cc; 

Sub)ect; Re: Cali Report for ENRON NORTH AMERICA CORPORATIO Q 

Don't know if you guys have had a diance to do any more brain storming on Joe's $500 MM prepay r>eed- 
He called Oiis afternoon and dearly he needs this deal. 

He suggested the following: 

He recognizes the balance sheet pressure we have -- and he has communicate that a Sen Giisan 
Given the amount of money that shculd be coming in off of PGE, Southern Cone, etc in 2CGi he thinks 
that they can give us a pledge that ihey won't ask for a prepay next. 

Recognizing the cost of default swaps right now he propsed die following: 

£.Kecute a three year prepay with year one covered by default swaps at today's prices and a covenant by 
Enron Corp to deliver surety coverage for the balance in one year's time. The thought being that this time 
next year, we will have had a Ounch of run-off that is currently covered by sureties; 
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I had to cut Joe off because of another call but I think this is a creative way to think -- although if Enron 
will give us sureties might as well take them now, 

A twist on Joe's thought might be 

( 1) Take the first year's coverage in default swaps 

(2) Go ahead and take the sureties now for years two and thr^ 

(3) Structure some sort of economic option chat would ooiigate Ennan or give Chase the right Co replace 
the sureties for years 2 and three at some later date. 

We need to think tfirough #3 to see if it makes any sense. 

Jeffrey W. Oellapina 

</ Jeffrey W. beilapina 
11/15/2000 11:39 AW 


To; Richan: S. Waiker/CHASE^OHASS 
cc: 

Subject: Re: Call Report for ENRON NORTH AMERICA CORPORATTO D 
I'm Crying to reach Rob to foiiow-up. 


Confidential Treatment 
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• George Serice 

■ 12/18/2000 09:51 AM 


GSr George £efice@Ch3se com 7I3-215SC79 Fax 7i3.216-J583 

To Robert Traband/CHAS£@CHASE, Jeffrey W Delfapina/CHASE. Richard S WaJker/CHASE. 

9936302©sl<ytel .com 
cc Tod Benton/CHASE 
Sudjecf Prepay Update #2 12/18 

Deffner has agreed to pricing (65 bps upfront and L+87.5 bps). Likely close ~ Dec 27, Chase 
and Fleet at 2 x 165 = 330, Fleet will seek final approval. FYl, Deffner remarked to McBride that 
the extra upfront would come out of Chase's arrangement fee. 




Treatment 

JPMC 
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George Serfca 
09/12/2001 05 40 PM 


jP Morgan Global Syndicated Finance, George SencsgJPMCi’.ase com 71 3-216-8079 Fax Number 713-216-4583 
To Richards Waiksr/CHASE 

cc Jeffrey W Dellapina/CHASE@CHASE, Robert Traband/CHASE@CHASE 
Siibjec; Re Enron Prepay [j 

Sure 

Richard S. Waiker 


Richard S Waiker 
39/12/2001 04 13 PM 


To Jeffrey W Del]apina/CHASE@CHASE, Robert Traband/CHASE@CHASE, George 

Serice/CHASE@CHASE 
cc 

Subject Enron Prepay 

Got a call from Joe Deffner/ Lisa Bills inquiring on the status of their prepay request. 

I told them that 1 had my doubts (a) about winning the argument to reconsider our view on the value of 
sureties and (b) whether or not a surety market even exsits 

Joe countered wrth the first signs of desperation in his voice that he would like us to consider doing 
something direct with him and then working together to get the risk sold down in a timely fashion We 
also discussed tenor and clearly they will take any money they can get now even if its on a one year 
basts 

As already discussed with Jeff and Rob. we will call Joe on Thursday at 9am to discuss alternatives. 
George can you join ? 1 think your market perspective on Slapshot will be helpful? 
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"Bills, Lis<V’ <Lisa.Biils@.FNRON.com> on 09/20/2Q01 Q5;03:02 


To Jeffrey W Deliapma/CHASEQCHASE 

cc "Gartierding. Michael" <Mich3el Garbefd!ng@ENRON com>, Robert Traband/CHASE@CHASE 
Subject RE Rep Letter for Mahonia 

Jeff, 

Regarding the Rep Latter Michael sent you below, wa have been requested 
by cur auditors to include another representation. It will stats (in 
words not yet crafted, so any you want to propose are welcome) that 
Mahonia and Chase are unrelaj:ed entities which are not consolidated on a 
legal or accounting basis with each ocher. 

I would appreciate hearing from you while we continue to draft documents 
Chat Chare will be no issues with Mahonia delivering Che required Rap 
Latter. Al.^o, we would appreciate racaiving Mahcnia's Charter and 
Articles of Incorporation as we don't have them in our files. We only 
have Stoneville information from che December 20C0 deal. 


Thanks, Lisa 

> Original Message 

> From: Garberding, Michael 

> Sent: Friday, September 14, 2001 BiOS AM 


> To; Jeff Dellapina [E-mailj 

> Cc: Bills, Lisa; Quaintance Jr., Alan 

> Subiect: Rep Letter for Mahonia 

> 

> Jeff — 

> 

> As discussed yesterday in our call, Arthur Andersen (AAl now requires 

> us to have certain reps from the Swap Co. that is utilized within the 

> structure. The following attachment is an example of what the 

> letter will look like. With regard to the process (as the transaction 

> reaches corr^jletion i , AA will send directly to the Swap Co. a letter 

> from Enron that describes the rep confirm process along with an 

> example of the rep latter. The Swap Co. will need to return a signed 

> rep letter to AA on their own letterhead signed by an authorized 

> member of the Swap Co. (that is similar to the example). Please let 

> us know if you have any questions with regard to either the letter or 

> the process. Thanks for your help. 

> 

> << File: Rep Letter 9-13-01, doc » 


> Michael Garberding 

> Snron Americas Global Finance 

> Work: (713) 853-1864 

> Fax: (713) 646-3602 

> S-mail: michael.garberdinggenron.com 


il 13 the property of Enron Corp, and/or its relevant affiliate 


and 
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may contain confidential and pctvilsged maLerial for the sols use of the 
intended recipient {s,. Anyrevxew, use, distribution qc disclosure by others 
IS strictly prohibited. If you are not the intended racipienc ?or authorised 
Co receive for the zecipienC), please contact the sender or reply to Enron 
Core, at enron.ffiessaging. administrationSencon. com and delete all copies of the 
message. This e-mail (and any attachments hereto) are not intended to be an 
offer ‘or an acceptance) and do noc create or evidence a binding and 
enforceable contract between Enrori Corn, for any of its affiliates) and the 
intended recipient or any other party, and may not fas' relied on fay anyone as 
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Maliorua Limited 
Aitention: Ian James 
22 Grenville Street 
Jersey^ Channel Islands |E4dPX 
Fax Nnmber 44-1534-^09333 


W«s Co{w«!l 

Enron Wholtsala Sirvlces 
liOQSmlit Streei 
Houston, U 77SS-7352 


mBaiUBS- 
BsrnUm.TX TTm-tlSS 
7X^53^45 
BaxTLHi&^m 

JSO^lK*^^irO!J.£OW 


Dear Ian: 

Oui auditors, Arthur Andersen LU, are now engaged ta an audit of ota finandal 
statements, So connection fhaewlth, they desire to confirm the folowing information 
about Mahonla limited (the "Con^any"): 

1. There is no isstrictton in the corporate dooomeniafion of the Company limltiag 
the tiaaiber of entities with which the Company may conduct business. The 
Con^any has undeitaien transactions with entifles odiei than Enron Coin and 
its jiisidiaries and affiliates (“Enioh"); 

2. The Company has assets ote than those tirat will be acquired through 
transactions with Brirorv and 

3, The Company has unencumbered assets, which are available for appKcation 
towards obligations owed to its present and futate creditors (indudmg Enron), 

4, The Chase Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company or consolidate the Company under 
generally accepted accounting principles. 

Please confirm fe above statements on your letterhead if you agree with the 
statements. If not, please furnish any infotmation you may have that explains to ttie 
auditors why you don't agree with the above statements. See sample return 
con&mation attached. 


After signing and dating yoia confiimation, please mail it cjiieefly to Arthur Andersen 
LLP, 711 Louisiana, Suite 1300, Kouston, Texas 77002, A stamped, addressed envelope 
is aidoseti for your convenience. 


Very truly yours. 


Wes Colwell 
Managing Director 
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Mahonia Limited 


Arthur Andersen LLP 


PO Box 87 
22 Grenville Scree!: 
ScHclicr 
jersey JE4SPX 
Channel Islands 


Tel: 01534 609CXXi 
Fax: 01534 609333 


Telex: 4192064 
interaatjonai 


Teh 444 1534 609000 
Fax; +44 1534 609333 


Direct DiRl01534 60963" 
w satxevny 


28 September 2001 


Our ref; OS09/gl2/InFm/109264/4 12 1 8/22268 


Dear Sirs 

We confirm the following information about Mahonia Limited (the “Company"), with 
the following exceptions (if any): 

1 . There is no restriction in the corporate documentation of the Company limiting 
the number of entities with which the Company may conduct business. The Company 
has undertaken transactions with entities other than Erjon Corp and its subsidiaries and 
affiliates (“Enron"); 

2. The Company has assets other than those that will be acquired through 
transactions with Enron; and 

3. The' Company has miencumbered assets, which are available for application 
towards obligations owed to its present and future creditors (including Enron). 

4. The Chas'e Manhattan Bank and its consolidated subsidiaries do not own the 
ownership interests of the Company. 


Yours faithfully. 

For and on behalf of 
Mahonia Limited 
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Mahonia Limited 


PO Box S7 Tcl; 01534 609CC0 

22 Grenville Scrcec Fax: 01534 609333 
ScHeiier Telex: 4192064 

Jersey JE4 8PX Jniemational 

Channel Islands Tel: +44 1534 6O9CO0 
Fax: +44 1534 609333 

Dircci Dial 01534 609637 

The Chase Manhattan Bjnk 

270 Park Avenue 

New York 

NY 1007 

USA 

28 September 2001 

Our ref; 0809/gl2/lnFin/108907/41218/2226S 



Dear Sirs 

We have entered into or propose to enter into a prepaid commodity price swap 
transaction (the “Swap Transaction”) with Enron North America Corp. ("ENAC") 
pursuant to which we will have a Irrevocable, Transferable Standby Letter of Credit 
issued in our favour {the "Letter of Credit"). Under the Swap Transaction we are 
required to receive payments and receive or transfer cash and secunties pursuant to the 
terms of a Credit Support Annex. 

We hereby appoint you as our agent to: 

(a) monitor and arrange for the receipt of such payments and the receipt 
and transfer of such cash and securities; 

(b) act for and on our behalf in connection with any instrument furnished 
by or on behalf of ENAC in connection with the Swap Transaction 
and the Letter of Credit, including, without limitation, drawing under 
the Letter of Credit on our behalf; and 

(c) generally to perform such other functions as are reasonably 
incidental to the above. 

We confirm that for these purposes you shall be entitled to appoint an agent or agents in 
order to enable you to perform your role as our agent in accordance with the terms of this 
letter. 

Your duties shall be performed subject to the overall direction of the Directors of this 
Company and in accordance with their instructions. 

We confirm that, in the absence of gross negligence or wiilfiii default on your part, we 
shall have no claim against you in respect of any failure by you to perform or properly to 
perform any of the duties set out above. 





JPM-6-03145 
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The Chase Manhattan Bank 
2S September 2001 


0809»’gH-'931 



We may terminate your appointment at any lime upon serving wrinen notice upon you, 
such notice to become efTective only when received by you, but such a termination shall 
be without prejudice to any rights or claims which you may have against us as of the date 
such notice becomes effective. 

You may resign from your position as our agent any time upon serving written notice 
upon us. 

This letter shall be governed by English law. 

Yours faithfully, 
for an on behalf of 
Mabonia Limited 

Director ^ 


J 
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"June Carttf” <Jtrile.Carte^fnourantcom> on WtZ6i2Mi 07:34:17 


To: Phlp Levy/CHASE@aiASE 

a;: Jeffry W. 0^^n^::HASE@OiASE, <Gar^.EssexC^I«@mourantca:^> 

Subject F««i; Enron Sw^Trans^'on 

Phil 

I refer you to my e-mail dated 12 October 2001 v*ich is attached and should be 
gratefal if you would revert with your connnents as soon, as possible. 

I also refer you to e-mail dated 20 September 20Q1, a copy of which is also 
attached, and advise that I am still waiting to hear from you in respect of 
the draft accoimts prepared to 31 March 2000 (the level of commisBion having 
now been decided} . 

Kind regards 

yours sincerely 

For and one behalf of 

Mourant & Co. Secretaries bimited 

Julie Carter 


Website: http://www.mourarxt.cora 

The information in this exsail is confidential, 'Hie contents may not be 
disclosed 

or used by anyone other than the addressee. If you are not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone 444 1534 609000 

We cannot accept any responsibility for the accuracy or corrpleteness of this 
message as it has t«ea transmitted ever a public network. If you suspect that 
the message may ha-ro been intercepted or amended, please call the sender. 

If this message includes attachments, please ensure they are opened within 
the relevant application to ensure full receipt. 

If you experience difficulties, please refer bac}c to the sender. 

Content-Transf er-Bncoding : guoted-printable 

Date: Fri, 12 Oct 2001 11:30:23 +0100 

From: "Julie Carter" <Julie.Carter®aouraiit.com> 

To: <?hilip.Levy®chase.com> 

Cc: <:Jeffrey.W.Dellapina®chase.cora>, <Michael.Sablof f@chase.cora>, "Gareth 
EssexCater" <Gareth.EssexCater®raourant .coin> 

Subject: Enron Swap Transaction 
Mime-Version: 1.0 

Content -Type: text/plain; charset="us-ascii" 

Content -Disposition; inline 

Phil 
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Further to the execution of documentation relatinof to the Enron Swap 
transaction on 28 September. 2001 we have the following c<xt5nients: 

1) We have not as yet received completed versions of any of the documentation 
that was signed ie signature pages and versions of the documents such as the 
Security Agreement with the 'blanks' filled in. Can you please forward these 
for our files as soon as possible. 

2} We have assumed that the Chase - Mahonia side of the swap is effected tmder 
the pre-existing Master Agreement - the security agreement refers {tuider the 
definition of ’Transaction’) to a 'prepaid commodity price transaction' 
between the conpany and Chase. Has this or will this be reflected in a 
confirmation or similar advice? 

3) will we need to 'sign 6ver' the Letters of Credit to Chase under tiM: 
provisions of the Security Agreement? 

4) We are slightly confused by the credit annex as it seems to suggest that 
Letter of Credit cover will be at '100% The fixed swap payment to Enron 
from the company is $350 million and the two Letters of Credit received by us 
have a maximum value of $315 million. Can we please have your coirenents. 

I 

look forward to hearing from you in respect of the above as soon as 
possible. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

>» <Philip.Levy®chase.com> 24 September 2001 »> 

Julie- 

Following is a communication from Enron with respect to a new transaction 
that they would like to close this week.' Unlike the prior prepay 
transactions which resulted in physical delivery of natural'gas, this 
transaction will be documented as a cash-settled prepaid swap under ISDA 
documentation. Under this scenario, Mahonia will make an upfjront payment 
{much like in the standard prepay) but, instead of receiving specified 
quantities of natural gas over time, Enron 'will pay cash to Mahonia (which 
will, in turn, make payment to Chase under a swap transaction with Chase, 
which transaction will also put Mahonia in funds to make its payment to 
Enron.) 

I am in the process of reviewing the enclosed docvunents and will provide 
ccsoments on Mahonia 's behalf to Enron. I believe that all the ancillary 
documentation betvreen Mahonia and Enrcxi typically provided in the physical 
prepay transactions will be necessary here as well (Board resolutions, 
minutes, legal opinions, etc.). 

I also want to apologize for the delay in resolving the account issues you 
have raised. It is my understanding that Jeff and Mike are following up on 
the matter and will respond to you shortly. It is my further linderstanding 
that the back office is retrieving the Crystal confirms you reqtuested and 
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will forward them shortly. 

Please feel free to contact me should you have any questions. Thank you 
for your patience and cooperation. 

Phil 


Forwarded by Philip Levy/CHASE on 09/24/2001 10:07 

AM 

"Koehler, Anne C." <Anne.C.Koehler®ENKON.com> on 09/23/2001 07:20:08 PM 


To: Jeffrey W. Dellapina/CHASE®CHASE, Robert Traband/CHASE®CHASE, Philip 

Levy/CHASE©CHASE 

cc: "Garberding, Michael" <Michael.Garberding®ENRON.com>, "Bills, Lisa" 

<Lisa.BillB®ENRON.com>, "Moon, Eric" <Eric.Moon®ENROH‘.com>, "Boyt, 
Eric" <Eric.Boyt®ENRON.com>, "Quaintance Jr. , Alan" 

< Alan . Quaintance . Jr®ENRON . com> , "Clark, Catherine" 

<Cathei:ine. ClarkSENRON. coin>, "Blumenthal, Jeff" 

<Jeff .Blumenthal@EMROK. com> 

Stibject; RE: Prepay Docs 


Attached hereto are first drafts of the form of swap documents we 
propose to use in connection with the prepay transaction with Chase and 
Mahonia. Since we do not have a Master ISDA in place with Medionia, I 
have drafted the ENA/Mahonia confirmation in the form of a "deemed 
ISDA" . 

You will note that the business terms of the swaps as well as the 
calculation of collateral posting amounts have been left blank. These 
will be filled in as soon as the parties have agreed to them. 

Please be advised that none of the members of the business team at Enron 
have had a chance to review the form of documents attached hereto. 
Therefore the documents remain s\±>ject to further change based on their 
input . 

If you have any questions or comments, please contact me at your 
earliest convenience. 

<<ChaseENAswapv2 . doc» «MahoniaENAswapv2 . doc>> 

Original Message 

From: Bills, Lisa 

Sent: Friday, September 21, 2001 7:57 PM 

To: ' jeffrey.w.dellapina®chase.com' j 

' robert . traband®chase . com' ; 'philip . levy®chase . com ' 

Cc: Koehler, , Anne C.; Garberding, Michael 

Subject: Prepay Docs 

Gentlemen, 

As my voicemail to Rob this evening indicated, we will 
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be sending the documents for your review on Sunday afternoon. They will 
not have the transaction specifics (pricing etc-) as our model is being 
finalised now that we received your approval. I also want to speak 
with Jeff on Monday about it. However, there is ^ough boilerplate to 
review and comment on as necessary in the interim. 

The plan is to have documents at least 90% finalized by 
end of day on Tuesday; have a dry run on Wed so we have time to adjust 
calculations, etc.? close and fund on Thursday. 

We look forward to successfully executing another 
transaction with Chase. 

If you need to reach me this weekend you may leave me a 
message at work - 713 853,1703? or at home - 713 426 5705. 

Regards, Lisa 

PS. It would be very helpful to receive the requested 
Mahonia information and signoff on Monday or at least let us know that 
it is all ok and will be delivered on time. 


This e-mail is the property of Enron Corp. and/or its relevant affiliate 
and may contain confidential and privileged material for the sole use of 
the intended recipient (s) . Any review, use, distribution or disclosure by 
others is strictly prohibited. If you are not the intended recipient (or 
authorized to receive for the recipient) , please contact the sender or 
reply to Enron Corp. at enron. messaging. administration@enron,com and delete 
all copies of the message. This e-mail (and any attachments hereto) are not 
intended to be an offer (or an acceptance) and do not create or evidence a 
binding axid enforceable contract between Enron Corp. (or any of its 
affiliates) and the intended recipient or any other party, and may not be 
relied on by anyone' as the basis of a contract by estoppel or otherwise. 

Thank you. 

(See attached filer ChaseENAswapv2.doc) 

(See attached file; MahoniaEN&swapv2 .doc) 

Date-. Thu, 20 Sep 2001 12:12:11 +0100 

Prom; "Julie Carter" <Julie.Carter®mourant.com> 

To: <Philip. LevY@chase.com> 

Cc; "Jeffrey Deiiapina (E-mail)" <Jeffrey.W.Dellapina@chase.com>, 

<Michasl .Sablof f@ehase.coni> 

Subject: Pwd: Mahonia Limited - Accounts t Mahonia Natural Gas Limited 
Mime-Version: 1.0 

Content-Type: multipart/mixed; boxmdary»"*__94CE7B54 . 8EEF99CB" 

Dear Phil 

I refer to recent e-mails (attached) and should be grateful to receive your 
comments on the draft accounts for the period to 31 March 2000 for Mahonia 
Limited. I should also be grateful to receive the necessary accounting 
infoaaatioa ie the total value of receipts\payments in respect of the Crystal 
9/97 deal together with confirmation that the deal terminated in December 
1996. 
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In addition I should be grateful if you vs>uld advise what level of commission 
Mahonia Natural Gas Limited, earned in connection with the natural gas deal 
with Enron and when we can expect to receive those funds. 

Kind regards 

Yours sincerely 

For and on behalf of 

Houraat £ Co. Secretaries Limited 

Julie Carter 

Date; Tue, 04 Sep 2001 14;43;22 +0100 

From; ’’Julie Carter" <Julie-Cart.erSBn»urant.eom> 

To; "Jeffrey Dellapina (E-mail) " <;Jfiffrey.W.Dellapina®chase.com>, 
<Philip.LevY®chase.coia> * 

Cc; <Mich3el.Sahloff@ohase.com> 

Subject; Mahonia Limited - Accounts 
Mime-Version; 1.0 

Content-Type: multipart/mixed; boxmdary®"=_94CE7BS4.8SES9ECC" 

Dear Jeff £ Phil 

I refer to you to the attached e-mail which was sent some time ago to Kih:e 
Sabloff which attaches draft accounts for the period to 31 March 2000 for 
Mahonia Limited. 

Since then I ha-^ been chasing you on a regular basis to obtain your cfflin^nts 
on the draft accounts and also the necessary accounting information ie the 
total value of receiptsXpayments in respect of the Crystal 9/S7 deal together 
with confirmation that the deal terminated in December 1998. 

As yet I have not heard anything from you. 

By not finalising these accounts we are effectively contravening the Conpaaies 
(Jersey) Law 1991 which states that accounts for private conpanies should he 
laid before the shareholders within 10 months of the year end. 

Accordingly I should bs grateful to receive your coRBRente by return. As soon 
as your ccrsaents are received X will finalise the accounts to 31 March 2000 
for Mahonia Limited and will then be in a position to prepare accounts to 
31.12.2000 for both Mahonia Limited and Mahonia II Limited. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 

Date: Fri, 18 May 2001 17:14:21 +0100 

From: ’’Julie Carter" «:Juiie,Carter®mourant.com> 

To: <Michael.Sabioff®chase.com> 

Ccs < Jeff ray. w.Dellapina®chase.com>,<Philip.Levy®chaae-eom>, "Gareth 

EssexCater" <Gareth.EssexCater®mourant.com> 

Subject: Re; Mahonia Limited 
Mime - Vers ion : 1 . 0 

Content-Type: multipart/mixed? boundajy«"=:_94CE7BS4.S8E99FCD« 
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Mike 

Thank you for your e-mail of 11 Deceaiber 2 000. Please accept my apologies for 
the delay in getting back to you. 

1 have noted your coaments and have adjusted the draft accounts as follows and 
attach a revised draft copy for your coniments. I have 

1. removed reference to futxires transactions in the accounts 

2. included the second Sante Fe transactiMi figures 

3. ensured that no Coastal transaction figures are included 

4 . noted safe receipt of the $500 commission due regarding the Enron 6/99 

transaction and have ensured that it is included this in the transaction fees 
receivable , 

5. removed reference to any costs payable in connection with Surety Bond 
maintenance 

These accounts do not however included any figures in respect the Crystal 9/97 
deal which teirainated in December 1998 according to our records. I should be 
grateful to receive Jeff's confirmation in this respect and the necessary 
accounting information (total value of receipts\payments) as mentioned in your 
e-mail . 

As soon as I receive the comraents from Jeff and your ^proval of these drafts 
I will arrange for them to be finalised. 

Goij^ forward I would appreciate receiving the Prepay Masters for both Mahoaia 
Limited and Mahonia II Limited as at 31 December 2000 in order that I may 
prepare management accounts, to that date thereby bringing both ccatpaaies back 
in line with their year end. 

Kind regards 

Yours sincerely 

For and on behalf of 

Mourant & Co. Secretaries Limited 

Julie Carter 


»> 'sKichaei.Sabioff®chase.ccHn> 11 December 2000 >» 

Rej your e nail of 12/6/00, I will try to ans\ffir what I can and will have 
to defer to Jeff for the remainder. (He is out of the office today.) 

Yes, the Enron '95 transaction was the last one hedged with futures. The 
last of the futures positions was closed in May '99. Since then, 

Mahonia has not had any futures positions. 

The Santa Fe transaction in January ' 00 was an amendment to the original 
transaction done in August '99,. not a completely new transaction. On tiy 
schedule you would need to add the two arooiints together to come tip with the 
total outstanding. 

The Coastal transaction of June ' 99 was not done through Mahonia and should 
not have been included on the schedule 1 sent (my mistake) . 

Our records for the Enron 6/99 Natural Gas forward sale show that the 
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profit margin due to Mahonia was $7,513.76, 

I will contact our Operations to transfer $500 to Mahonia. The 1998 date 
was a typo on the Enron Confirmation 

Regarding the Surety Bonds, there should fae no charges attributable to 
Mahonia. 

I will have Jeff get hack to you concerning the details on the Crystal 
transaction as I don't have a copy of the termination. 

I hope this clears up most of the questions. 

Regards, 

Mike Sabloff 


■ 


- Accounts-31 .3.2000.xls 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

JPMORGAN chase bank, fat itself md for and on 
behalf of Mahonia Limited and Mahonia Natural Gas 
Limited, 

Plaintiif, 

-against- 

UBERTY MUTUAL INSURANCE COMPANY, 
TRAVELERS CASUALTY & SURETY COMPANY. 
ST. PAUL FIRE AND MARINE INSURANCE 
COMPANY, CONTINENTAL CASUALTY 
COMPANY, NATIONAL FIRE INSURANCE 
COMPANY OF HARTFORD, FIREMAN’S FUND 
■DJSURANCE COMPANY. SAFECO iNSURANCE 
COMPANY OF AMERICA. THE TRAVELERS 
INDEMNITY COMPANY, FEDERAL INSURANCE 
COMPANY, HARTFORD FIRE INSURANCE 
COMPANY, and LUMBERMENS MUTUAL 
CASUALTY COMPANY, 

Defendants. 


01 Civ. 11S23{JSR) 
AMENDED COMPLAINT 


John M. Calla^, Esq. 

William A. Escobar, Esq. 

Steven P. Caley, Esq. 

NeB N. MerkJ, Esq. 

KELLEY DRYE & WARREN LLP 
101 Park Avenue . 

New York, New York 10178 
(212) 808-7S00 

Attorneys for FlaintiS' JPMorgaa 
Chase Bank, for itself, and for and 
on behalf of Mahonia Limited and 
Mahonia Natural Gas liinited 
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WITHS STATES DISTRICT COWa 
SODTHERH PISTRICTOFNEW YOitK 


JPMORGAN CHASE BANK, ftt itsdf and for mi on 
Sshalf of MaKooEa Limited and Mshoma Natural Gaa 
LlmiEed, 

»agalnst- 

LfflERTY MUTOALfflSUMNCE COMPANY, 
travelers CASOA1.TY-& SURETY COMPANY, 
ST. FADE FKB Al® MA&MB mSURANCB 
COMPANY, CONTINENTAI. CASUALTY 
COMPANY. NATIONAL FIRE MSORANCE 
COMPANY OF HARTFORD, FIREMAN'S FUND 
INSURANCE COMPANY, SAFECO INSURANCE 
COMPANY OF AMHSICA. THE TRAVELERS 
INDEMNITY COMPANY, FEDERAL INSDRANCE 
' COMPANY, HARTFORD FIRE MSUBANCE 
COMPANY, and LUMBERMENS MUTUAL 
CASUALTY COMPANY, 

DcRndsnts. 


aiCtv.llS23(JSR) 


AMENDEB COMPLAINT 


Plainfiff TPMotiaa Cisse Barit ("IPMotgan ChasH fer iSalC sad &r and tat fcelslf of - 
Mahonia Limited md Maltonis Nattital Gas LimiEed, by its attorneys Kelley Dtys *8! Wanen 
XX-P, for Ins Amende Cos^Iamt slle^ as FsHows: 


INTROBOCnON 

L IPMcargtin Cbase conmenccd tins aclies Ibr and on Oelialf of Mahonia LimSed. 


aadMahoniaNatsiral Gas Limited (Tdateik”) on December 1 1, 20DI. Theorigiial complaint 
ifcelatatoiy leEefbecajse Jbe defendasB sts&d fist tbey wasld not comply vritb tfcir 
obligsfions to MtitcffiJa, the cantractaal obligee of tbe dlspitted surety bonds. 

2. fc ais Amended Complaint, Mshooia asserts a breaeb of coniiaef claim because 

defea&sts failed tt make psymoA as se^mred by tie sssrety bondA Ja addi&n to Maliojsia's 
breads of eoBtect clains, JPMotgan Oiase asserts independent elaims against the defendants 
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based oa their feilore to disclo;^ cer^n fecte known to ^fendants at the time they issued the 
surety bonds, which facts dcfmidants knew JPMorgan Ch^ did not know and which they knew, 
if disclosed, would have caused JPMorgan Chase to refuse to accept the defendants’ surety 
bonds as security fisr transactions with Enron Corp. airf its subsidiaries (“Enion’'). 

3. JPMorgan Chase’s fiaud claims arise from a scheme by^e defem^t msutance 
companies to ^narate premium revenue by inducing JPMcsrgan Chase to accept surety bonds 
issued by the defendants in the place of letters of credit to secure more than SI billion in funding 
■advanced by IPMoigaa Chase for the purchase of natuial gas and crude oil from subsidiaries of 
Enrun. 

4. Confronted with a protracted soft market for traditional surety bonds, and anxious 
to generate premiums, each of the defendants decided in the mid- to late- 1990s to aggressively 
market commercial surety I»nds as an alternative to bank-issued letters of credit for use in 
structured fmancmg tmnsacuons, 

5. Upon infonmtion and belief, they vievred the oppoitcnity as lucrative, given the 
creditworthiness of potential customers such as Enron. 

6. Upon information and belief, defendants calculated friat riieir existing custemer 
base, many of whom engaged in structured finaiKing transactions utilizisg ictfers of credit issued 
hy banks, would be receptive to what defendants represented w«e the alternative benefits of 
surety bonds. As an example, the Surety Association of America, a non-profit associarion which 
provides rarings of its member sure^ companies, aivi^s them and collects statistical 
infoimalioa, rfestnibed some of these pui^rted benefit m marlsriag materials designed to 
publicly promote the benefits of surety bonds over letters of credit. For example, the marketing 
material states: 
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Letters of Credit (“LOC”) 

Surety Bonds 

Use of LOC diminishes bonowing capaci^ of 
entity 

No smfe impact Unused benowiag capacity 
can be viewed as an aff-bdance sheet strength. 

LOG’S are usually reflected on borrowers 
financial statements as a contingeat liability 

No such impact. Surety bonds am not 
mcogaized as a contingeat 


7. The defeiaiaats wetc mteresJed in sdliag surety bonds as credit support for 
tramaclions involving cn^gy coapasie^ which engaged in prspsid forward traiisKtions 
inciudlxig oil and gas deliveries as a source of corpomts fiasxKX. 

S. Since the early 1990s, JPMorgan Chase had been providing financing lo clients in 

fee energy industry m fee farm of prep^ forward tran^ctions. Generally, undsr fee terms of a 
prepaid forward transaction, JPMorgan Chase would make advance payment m a special purpose 
entity for fee benefit a fits customer, and fee customer wtsuld promise to deliver oil or gas in the 
fUmre. 

9. Under thetenns of the bransactioss, JPMbrgan Chase's customers would be 
requirod to pay a termination payment (akin to an acceleration clause) if an event of a defeult 
occurred under fee commodity sale contract To secure the tennination payment, JPMorgan 
Chase required the custpma-, in the instant case Earon, to post a letto’ of cr^il wHsfe cmuld be 
drawn iqpon in the event fee customa failed to pay the fcnninatian payment. 

10. Begniung in 1998, JPMorgan Clmse was asked to accept surety bonds writtenby 
the defendant in place of kfess of rasdit 

11. In marketing fee bonds in this case, ihs defaidants were required to demonstr^e 
and ^ve assuranceto JPMorgan Chase that the bonds thQ' would issue would be fee fijuictional 
equivalem of letters of credit and, like leders of credit, v^suld. constimte absolute ar4 
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unconditional pay-<m-dffliMEiid iinaacia! guarantees, and that the bonds wiuld valid, binding 
and enforceable obligations of the iasursnce companies. 

12. But it is now clear that, while the defendants were successful in persuading 
JPMorgan Chase to relinquish die use of letters of credit in their traasacdons, the defendants 
failed to disclose to J?Mor^ Diase information which, if disclosed, they knew would have 
caused JPMorgan Chase not to ^ept the sure^ bonds in the first place. 

13. Defendants’^submission in opposition to plaintiffs Motion for Summary 
Judgment on the origiiml Complaint, in which they claim that they aevs- knew that their bonds 
were components of smictured finantmig traasacnoss, is a starting point for understanding the 
defendants’ cone^l meats. 

14. la response to JPMorgan Chase’s motion for summaryjudgment, defendants 
raised a series of alleged defenses premised on the claim that **Ia the wake of Enron’s collapse, 
the defendants I«snied that the {Adt^ce Payment Siq5ply Surely Bonds] are apparently one leg 
of a complicated (and undisclosed) loan from £JPMoxgan] Chase to Enron ;m Mabonia, a Jersey 
Island corporation which [JPMorgan] Chase controls,” ^es Defendants’ Memorandum of Law 
ia OpjKJsition to Plaintiff Mstioa for Summary Judgment, dated Febroary 1 1 , 2002, ^^creiaafecr 
“Defendants’ Opposition Memo”) at 1). 

15. The defendants daim Aat only after the colls^se of Enron, “the Sureties have 
been able to gather evidence indicatiag that the [Advance Payment Supply Surety Bonds] were 
<^gned to camouflage loans by [JPMorgaa] Chase to Eaion, and fiat [JPMoi^an] Chase 
defraud^ file Surefiss iato guarar^emg obOgadons which th^ othKwi^ would not, and 
st^orily could not have bonded.” (^. at 2). 


4 



1022 


16. More speciilcally, the defendants raaintaiaed that only after Enron’s collapse did 
learn diat &e ga$ and oil purchased hj Mahaim was to be ssld to JPMotgm Chase in retom 

for IPMotgan Ch?ise ad-vancmg lie funds necessary 5>r Mahonia to mak; the prepayment to 
Enron. Th^ argued that “such an arrangement is in connection, with a bona fide 

forward sale coatri^t It is sore ^dHy understood in tk contest of a cammsrcM loan • 
jjansactioa” at 12). 

17. Aecordmgly, defendants would not pay because of mfarmatlon that IPMor^ 
CIsse allepdiy concealed fesm them. 

18. Infkt^n<rthingaboutthetransactioi:s was disguised. It is dcmonst^Ie that iong 

bcKjrs Baron feiled, and indeed beforo one or mote of the surety bonds a? Issue were dte 

defen^r^, and theh- agent Wortham, knew that the deals were of a structured fiaancir^ 

transactioi); for Eoron^s general cor^rate benefit. 

19. the documeriteryKcoM to date refigets^ at various ttees before Enretn 

collapsed and fits bonds were, ^led, and before oae or more of the sura^* bonds were wriKan, 
one oemors of fite ceferdanfs. and/or thdr agent throng whom of them ^ted, formed a 

belief that 

• The sure^ bonds part offinascingteansacuonsk which dte funds advanmi 

by 'JPMo^a Cfcsse to Mahonia were uttiaately used by Smen for ^netal 
corporate purpeses, not to secure future sources of the oil and gas to be deHvtffed. 
(See ExHMte A and B attaches^. 

* Tito snr^ bonds were being used by EarcjQ as a centra piece of oyer^ifiijancM 
deal structuiss, in wblch surety bonds bear the risk ofEnron’s credit (See 
BKiubits A B attsu:bed)v 


/. 4 6Si;afifiQRbMr?O^/.r'Xg/9^’/.U0i 1 M 
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• Advance Payment Supply Bonds could be regarded as bank loan guarantees. [See 
Exhibit C sSacbed)/ 

• Js^onia was a special purpose entity used by JPMorgan Chase in financiag 
transactions; that the use of Mahonia, inter alia, provided fevorabic tax txealment 
far Enron; and that Mahoaia vms to sail the underlying product to JPMorgas 
Chase which would trade it off through JPMorgan Chasers tradii^ department. 
(See Exhibit D attached)* 

• JPMorgan Chase provided the cash for Mahonia to use in the transactions, 

(See Exhibits E and F attached). 

20. Thus, the lecoM to date strips away fee alleged factual untkrpinning of 
defer^aats’ claim tiuat the defendants learned about the aafexc of what they bonded after Enron 
collapsed. 

21. hi June 1998, in the firet transaction to sifesdtute a surety bond for a letter of 

credit, liberty Mutual Insurance Company (“Liberty”) represented that it wzs authorized to write 
pay-oji-demaad instrxaacnts just as a bank was aafeorized to issue letters Moreover, 

JPMo^m Chase required Liberty to provide, inTer alia, a corporate legal opinion on which the 
bank could rely that the bonds wera valid, enforceable and bindii^. 

22. Lib^ provided an unequivocal legal opinion in ordertoobtak the first 
transaction, and tiueprormse of more transactions to come. 

23. JPMorgan Chase rdied on this legal oi^on. 

24. Liberty gave the pinion to JPMorgan Chase but did lust disdose the fact feat its 
outside counsel (now a member of the law firm representing Federal in this action), 
confidentially had opined to Liberty as follows: 
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The bond issued by liberty Mutual spears to fae a surety bond and 
not financial guara[^iasarance. The Surety Bond ’guaiantees’ 
both the performance and payment obligation under the underlying 
Agreement, however It is possible that die New York Insurance 
Department may determine fiiat the Starety Bond is (prohibited] 
financial guaranty insurance. 

liberty transmitted diat opinion to John L. Wortham & Son L.L-P. C‘Wbnham’0. the agent for . 
all the dsfondants in ail of the transaefions, and, upon information and belief, to one or more of 
lie other defendant- 

25. Liberty did not disclose its belief that its authority to write the bonds was in 

doubt 

26. Thus, fiom time to time Liberty had been advised that the proposed bonds would 
or could be viewed &om a regulatory standpoint as a type of prohibited insurance under New 
York Lisurance Lawssd^ecting Liberty to fines and licensing issues. 

27. JPMorgan, Chase had presdously cnnsmnraated prior to Jtme 1998 several 
transactions with Enron relying on tbs absolute and unconditionai paymer^ obligation of letters 
of credit and could have continued to rely on letters of credit in future transaclions for its 
security, 

28. If Liberty had failed to fiimish an unequivocal legal opinion to JPMorgan. Chase, 
or had disclosed fiiat the bond would or could be viewed as “crossing line” toward a form of 
prohibitfid insurane® djat Liberty w®s not authorized to wrile. Liberty knew that JPMorgan Chase 
would not have accepted the boud. 

29. ia eachoffiiesul»s«|uenttcassactioasfiom.S^teniber 1998 through December 
2000, the other defendants were also reqinred to provide an opinion of counsel wHchalso was 
specifically extended to, and provided forthe benefit of, JPMorgan Chase. Those le^ opinions 
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asserted that fte surety bonds were, Md at ail times continued to be, ^id, binding and 
enforceable against the respective defendmts, according to their terms. 

30. Each of the dexendants was well aware that these legal opinions were an integrai 
part of the respective transaidions. Again, each of die ^fendants knew that if the defendants 
gave anything but une; 3 uiyocaI opinion letters reflecting the validity, legality or enforceability of 
the surety bonds and the terms thereof, JPMorgan Chase would not ha«: accepted the surety- 
bonds is lieu of letters of c^it. 

31. After JPMorgan Chase made a demand for payment on December 7, 2001 , the 
defendants resisted paying on their obllgafion on the grounds that, <z//a, the bonds 
constituted a fonn of prohibited insurance, and argued that the bonds therefore were not valid, 
not biaj&ig and not enforceable. Thus, the very issue that -was hidden fram JPMorgan Chase at 
the outset became the purported basis for the defendants’ refusal to pay. 

32. The record now reflects that, at all times defendants had been ad-rfsed that, and/or 

believed that, were ^ues of iUsgality coiK^ramg their authorization to issue tl«5 bonds, 

whichadvice and belief they fmled to disclose to JPMorgan Chase. 

33. The record also reffeefe that the tad cominues. Despite defendants’ present 
assertion that issues of illegality have impaired the enforceability of the bon^, at all times 
defendants have also known that any fiiiurc on their part to satisty msurancs regulations did not 
prejudice in any wsy the enfoiceability of the bonds or the plaintiffs ability to enforce the 
bonds. 

34. The defendants have also asserted, by way of def«isfi^ that after 4e December 7, 
2001 demand to pay, JPMo^an Chase “stonewalled” them by not cooperating with defendants in 
their alleged investigation of the dain. They justified their inquiry as an effort “ ... to consider 
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■whether they shotild attempt to fUIfiJI Enron*s delivery oMigations under the Ccntraets.** (See 
Defetdants’ Opposition Memo at 7). They asserted a purported right to perfbnn contractu^ 
obHgations ’under the gas delivery contracts ss if &ey were dealing widi contract pcrfonnancc 
boadb which purported to guarantoe pcrfbnuance of the* underlying ccmtracts, rather than make a 
ca^ payment. 

35- Beyond the clear iapoit of the language agreed to, the documentajy record makes 
it clear that the defendants understood &om the outset that if called upon to satisfy the bonds,, 
dieir only option was to pay, and to pay within 1 0 days. 

3d. Thus, one or more of the defendants, md/nt their a^nt through whom they acted: 

• Acknowledged that the bonds rejdaced letters of credit with a pay ob 
demand bond fens allovmg no defeases. (See Exhibit G attached). 

• Knew ti^t the bonds were substitutes for bank letters of cre^t to secure 
bank lines and to enhance credit (See Exhibit H aLiached). 

• Knew that payment was the only remedy under the bond. (See Exhibit 1 
attached). 

. • In short, the defendants knew that they had no way out, (See Exhibit I 
at^hed). 

37. It was dear that the common piactice of the insurance industry of accej^mg 
premiums and then vigorously litigating with the insured over covers was-not to be available. 

3S. However, it is now clear that if die bonds were called upon, defendants did not 
mtend to pay on. denand. Rather, defendants intended lo pursue a “claims as^ustment” process 
as if the bonds were contract pcrforaaancc bords - but never dsdosed feat intent to JPMorps 
Chase and misrepresented to IPMorgai Chase that fee bonds would be paid on (femaad. 

39. In fac^ when Biron asHapsed raid JPMorgan Chase delivared the demands for 

payment, fee dfifeadants refusai to |3ay, and proc^ded to pursue “claims adjusttnenl,” For 
example, counsel &r Travelers Casualty & Surey Company wrote to JPMorgan Chase counsel: 


u, j 6fl«M(igafM/3n:;,i is/zo:/,! i(\.£ I (ja: 
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It is imperati-^ that vfc undcKtaad fiilly and as qmcldy as possible 
the stams and circumstances surroundii^ the Forward Sales - 
Contracts, and certainly require the necessary informaticn no later 
thaaDeccmber 11,2001. To the extent that we do not receive the 
requested mfbimalioa from you on an immediate and liniely basis. 

Traveler may be required to take legal action. Travelers revives 
all of its rights in this matter. Nothing la das letter should be 
construed as aa afrnisaoa of liabiliQ', and any such cc^truction is 
expressly disdaimed. 

(See Defendants’ Affidavits in Oppositicn to Plaintiffi s Motion for Saramaiy 
Judgment and in Support of Defendants* Request for Discovery Pursuant to Rule 
56(i), Volume I, Exhibit 5, A, dated February 3, 2002, at 3). 

40. In response to JPMorgan Chase’s motion for summary judgment the defendants 

admitted that tl^y ce^ Intended to pay on demand 

41- The defendants insisted that they could choose to perform Enron’s delivery 

obligations. 

42. For example, Libsity’s Norleen Davies swears to her intention at foe time she 
underwrote the bonds: 

. . .it was very important to me that, in foe event of a dcfeult by 
[Enron], LiberQf be in a position to offer to Mahonia pcrfomiance 
of the underlying delivery obligations as a means to limit Liberty’s 
potential losses. 


♦ ♦ * 

. ..I specifically negotiated into foe June 2S, i 99S Bond an increase 
from three (3) to tea (i 0) ^ys dte period after receipt ty Libcr^ of 
a defoult noti« that tri^^red libera’s obli^don to pay under tire 

bond. As I explained to representatives ofEnrott during fee 
negotiations. Liberty wanted the additional time to allow it to 
perform fee underlying obligations, if it were able to do so. 

Id, Volume I. Exhibit 6, dated February 7, 2002. at %% 1 1-12). 

43. Travelers* Paul U^cks also ralfectcd his intent: 


10 
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Among Other things, I wanted information relating to the contracts 
Enron, had signed with producers to supply the gas and oil it was 
supposed to deliver to Mahouia (the **?iiduccr Agreanests”) and 
the contracts Mahonia had signed VMith end-users (the “End-User 
Agreements’^ to resell the gas and o3 it was buying from Enron. I 
wanted to communicate with the producers, Mfidionia and the ead- 
useis in order for Travelers to work out an arrangement whereby, if 
an Emoa entity was about to default (or defaulted). Travelers 
would step into Eraxm’s shoes, pay the producers or possibly 
frnaace Emon and keep the gas and oil flowing to Mahonia and on 
the ead-usets. As I explained above, this wpuld allow Travelers to 
spread its paynifimt over the life of the underlying agreements, 
instead of having to make one lump-sum payment to Mahonia; it 
would also allow Trailers to take advantage of any lower price of 
the commodity in Enron’s contracts with its supplieis. 

(Id^ Vclimie II, Exhibit 6, dated Febniaiy 8, 2002, at % 20). Indeed, Mr. Wicks ignored the clear 

language Of the bonds, and his own internal records which reflect a thorough understanding of 

Travelers’ obligation to pay on demaiKh 

44, Fireman’s Fund’s Carolyn Abbott swore to her state of mind: 

If Enron defaulted, and Mahonia stiE needed die natural gas it had 
already paid for. Fireman’s Fund might have been able to mitigate 
the claim by attempting to step irto shoes of Enron and 

arranging for the continued suppfy of natural gas to Mahonia. 

Fireman’s Fund mi^t have consid^d making payments imder the 
contract with some other produca- in order to deliver natural gas to 
Malmnia. Such an arrangemeii in mitigation would be preferable 
to making one lump sum paymert: under the bond. 
fid-. Volume I, Exhibit 1, dated January 30, 2002, at^ IS), 

45. Sl Paul’s Karen M. Hditcn swore to her intent: 

If Enron defaulted, and Mahonia srill needed the gas it had already 
paid for, St. Paul mi^ haire be«n able to ei^agc in “d,aim 
mitigation,’* by stepping into Enron’s shoes and arranging die 
am6ai»dst^Iy of gas to Mahonia. For example, IfEraon had a 
long term supply contract with a producer to obtain the gas it 
needed to satisi^ its obligations to Mahonia, and had jatpaid the 
producer for that gas, St Paul could attempt to assume toon’ s end 
of that contract If Siren’s contract with its producer did not 
involve a pre-payment^ but the ptke of the gas uiKier the ccmtract 
was lower than die market price cf gas at the time of Enron’s 
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default, St. Paul zniglit consider making payments under the 
contract with the producer in order to deliver gas to Mahonia. This 
arrangcmeitf would be preferable to making one lump-sum 
payment inuicr the bond. 

(Id, Yclums I, Exhibit 9, dated February 7, 2Q02, at % 8). 

46. Safs:o’s Ronald F. Goetschswsre lo Safecp’s intemai views of the bonds: 

During my conversation with Mr. Defiier [of Enron],! asked 
about any transactions that might rei^ to the forward sales 
contracts that the Bonds secured My purpose In asking t he se 
questions was to determine whe^er. in tiie event Safeco 
required to pay daims against its Bonds, there existed any contrzKt 
ri^ts held by Mahocia Limited and Mahonia Natural Gas Limited 
(collectively “Mahonia”), the obligees, or held by Enron, the 
principal, tiat Safeco as the surety could “step into” or assert to 
salvage or mitigate any future loss. A surely is submgated to the 
rightsofits obligccandofitsprindpaluponpaymeatofaloss. 

Moreover, a surety CNA discharge its obligations under a bond by 
arranging perfonnan.ee of the underlying obligations. la 
investigating s'irtty. daims, therefor^ it is for a surety to 
inquire about the ptospeets for salvage and nut^ation before the 
su^ has reached a decision about the validity or merits of the 
claim or claims. 

(Id., Vaiume I, Exhibit 1 1, dated lanuaxy 18, 2002, at ^ 7). 

47. Thus, at the time tte defendants issued the surety bonds and made the 

representations to JPMorgan Chase to induce it to accept the surety bonds in lieu of letters of 
credit, they mt^ded that: (i) if a claim v/as made under the surety bonds by Mahorua, they 
would treat the surety bonds as if they permitted ddm adjustments, rather than a payment on 
demand; (ii) would not accept JFMo^^ Chase’s notice to pay Mahocia as tiwy represented 

they would; and {ji^ notwithstanding tiie esqjlicit tenna of tile surety bonds, th^ would proceed 
as if the surety bonds were not tiie functional cqaivalerU of letters of credit 

48. Witiua 60 days of pariidpating in the two bond transactions tolling 

approximately S500 milHon, Liberty quietly exited the business, declining to participate in 
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aaotlsef advance payment supply suiely bond. Liber^ shared with Woxtiiam» the agent for all of 

the other sureties, the reason for Itety’s skittilshncss: 

My cxplan^on [to Wortham] for our inabOity to go forward with 
flic particuiax bond [a tisw ds^ that became the December 1999 
transactioa] request mduded the follow^: 

LBS’ incr^iag awareness and scrutiny of ALL large financial 
guarantee type transactions bom of “irregular” underwriting issues, 
including but not limited lo: 


- objecflouably worded attorney opinion letters, and possible 

Appleton law violations. ^ 

(See Exhibit K attached). 

49. Indeed, Liberty recognized that i! had taken a risk in wriflng these bonds and in 
issuing opinion letters that the bonds were valid, binding and enforceable instruments. tSee 
Exhibits L and M aoachei^. 

50. So, while Liberty slipped away, the trap was set The deal structure had been put 
in pl^. documentation had been agreed to - including the pay-oti-demand feature and the legal 
opinions - ar«i JPMorgaa Chase had been successfully Induced to believe that it had the security 
in pI^B it negotiated to call upon if necessary, ht fact, as the eloifl: ticked, and as its exposure to 
Enron mounted In the <sse of pn^d forward transactions, the defendants at all times believed 
there were regulatory issues wifls the pay-oa-demasd bonds which Ihey could assert as a defense 
to payment. Defendanis never intended to pay m demand, never intended to treat the surely 
bonds as the equivalent of letters of credit, and, if called on, always intended to find aiothcr way 
out -which is exactly what they did following JPMorgaa Chase’s demand in December 2CK)1. 


* The Appleton Rule, which was the subject of Liberty’s concera under York law, 

caused Liberty to seek a legal opinion from outside counsel as reflected in f 24 herein. 
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51. In all, JPMoxgaa Chase advanced approximately S1.9 hillion to fund the pnrclmse 

of crt^e oil and natural gas from subsidiaries of Enron Corp., relying on &e defendants’ 
representations tiiat . ' 

■ liia surely bonds that tiicy issaed-were pay-on-dcmaad instruments that 
were the fmctional equi^eat of lettera of credit; 

• the surety bonds they issiKd were valid, binding and en&iocable 
according to their tenus; 

• ttie defendants' obligatioES to payon demand was absolute and 
unconditional; 

• the defendants would pay wi^fn ten (10) days of a written notice by 
JPMorgan, Chase which notice defendants agreed constituted inclusive 
evidence of all conditions for payment; and 

■ the defendants would even disregarf any instructions by any person not to 
pay on demand as required by the surety bonds, 

52. Inasmuch as each of tiie defend^.ts participated, along with their agent Wonham 
in oue or more misrepresentations, provided one or more false legal apinlons, or participated in a 
systematic feilure to disclose mfennation as to which they had a duty to disclose, with the goal 
of inducing JPMorgan Chase to accept the bonds in lieu of leners of credit, each of the 
defendants am jaistly and severally liable for the entire amount of one or more of the bonds as 
further alleged hereia. 

53. Defendants’ wnaagfui conduct caused direct damages of S LI billion, addition^ 
damages in an anomt to be detennhiffii at trial, plus punitive damages. 

THEFARTmS 

54. JPMoig^ Chase Bank is a banking coipmation duly orgaahred and existing under 
toe laws of New York. 
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55. Upon iafcKwaSoa aad belief, defeidant Liberty Is a corporation organized and 
existing under the laws of the Commonwealth of M^sachasetts -wiUi its principle place of 
buriness in Boston, Massachusetts. 

56. Upon iafonnarioa and belief, defendant Jravelsrs Casualty & Surety Company 
(“itevelers”) is & corporation organized ami existiog mider the laws of the State of Connecticut 
witii its principle place of business in Hajtfojd, Conneriicut 

57. Upon infom^tion and belief, defendant St Paul Fire & Marine Insurance 

Company (“St Paul”) is a corporation organized and existing under &e laws of the State of 
Minnesota with its principle place of business in St Mitmesota. 

58. Upon information, and belief, defend^t Continental Casualty Company (“CNA”) 
is a corporation carganized and existing under the laws of the State of Illinois witii its principle 
plare of business is Chicago, Illinois. 

59. Uponiaibixaatioa and belief defendant National Fire Insurance Company of 
Hartford (“CNA*^ is a corporation oiganj 2 gd aad existing under the laws of the State of 
ComiscUcut wth its principle place of basiness ia Hartford, Connecticut 

60. Upon infoiinatioii and belief, defendant Fireman’s Fund Insurance Company 

C^Fireman’s Fuad”) is a corporation organized Mid existing undertlm of the State of 

Califejrma with its prindple place ofbusinwsia Novato, California. 

61. Upon snfearaatiQa and belief, defirndant Safeco Insurance Company of America 

^Safeco”) is a coiporation oj^nized existii^ under the laws of tiy; State of Washington 

wth its principle place of business in Seattle, Washington. 
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62. Upon infonnalion and helieC defendant Travelers Indemnity Company 
(‘‘Travelers”) is a corporation oi^anized and existing under the laws of die State of Connecticut 
widi its principle place of business in Hartford, Coonecticut* 

63. Upon infeimatiori and belie:^ defendant Federal Insurance. Company (“Federal”) 
is a corpor^oo. orgaiiiaKd and existing under the laws of the State oflndiana ■with its principle 
place of busmess in New Jersey. 

64. Upon in&rmatioa and belief, defendant Hartford Fire bsinance Company 
f'HartfoTcT) is a corporation organized and existing under the laws of the State of Coasecticui 
with its principle place of business in Hartford, Connecticut 

65. Upon information aad belief, defendant Lumbennens Mutual Casualty Company 
fT.umbcrmens”) is a corporation organized and existing under the laws of the Slate of lilinois 
vddi its principle place of business in Long Grove, Illinois. 

66. Upon iafoimatioii and belief, ti« defendarUs collectively are some of the leading 
insursnee rampanies in the vflsrld, arui dominate the domestic surety markeL 

SIGNmCANT OTHER ENTITIES 

67. Prior to its recent bankruptcy, Eaton Coxp. and its subsidiaries (collectively 
“Enron”) was one of the worid’s largest integr^«i natuml gas at^i electricity companies. Enron 
operated one of the largest neural gas transmiKaon systems b the v«jrld. ^roa, inter alia, was 
the largest purchaser and marketer of natural gas and the largest non-regulated mafeter of 
eleqhicityb North Amerba. JEnronatvariouspobts managed the largest portfolio of natural 
gas risk management contracts in the world. 


Tmvelets Casus^ & Surety Company aad Travelers Indemm^ Con^any each issued 
sure^ bonds at issue m tiiis litigation. Pkmtiffhas referenced both companies 
coilecd\«Iy as “Travelers” unless otherwbe specified in the Amended Complaint. 
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6S, Etsron Natural Gas Marketing Corp. and Enron North Arasrica Coip. were wholly 
owned sabsidiaiies of Enron Coip. and they engaged in, inler alia, the business of producing, 
transporting and marketing natural gas. . 

69. On Dircember 2, 200 1 , Qtros Corp. and cerfam of its subsidiaries filed for 
pToteoion imder Chapter U of the United States Bankruptcy Code. 

70. Wortham is a limited liabEiiy farmership orgsaiked under the laws of Texas vdtii 
its principal place of business in Houston. Texas, At all relevant times Wortham was an 
iasuraJKe agent and producer of insurance premiums for each of the defeedante. Upon 
xnfonnatioa and belief, at various times* EntoR was one of Wortham’s principal insurance 
clients. Through aa sirangment that included •variotis agreements and powers of attorney, the 
defendant insurance companies directly and indirectly worked with Worham in order to generate 
msumce business for themselves including fee bush^ss related to fee surety bonds. Worlham 
acted ms an agent fer the defendants, and shared in the premiums paid to the defendants. 

71. Philip N. Bair, a WoifeampartiKr in charge cf Wortham’s Surety Bond 

Departjaen?^ was an atfexney-k-fect for each of the defendants and the principal pereoa at 
Worfeam producing the surety bxmds, lGdee4 Salt signed fee surety bonis on behalf of 

fee defendants. 

72. Mahoiria Limited is a company organized in i 9S2 under fee laws of Jersey. 
CiKumel Islands. Mahoaia Limited is cwsed by Juris Linri^ and Lively limited, two 
companies organized under fee laws of Jersey. 

73. MahomaLamtedhasboaghtandsoldnaturalgasandoil 
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74. Malujnia Naiural Gas Liiaited is a company organized under die laws of Jersey, 
Chaimel Islands. Mahmiia Natural Gas Limited is dso owned by Juris Limited and Lively 
Limited. 

75. Mahoma Natural Gas Limited has bougirt and sold natural gas, 

76. Maboaia Ltmitsd and Mahoaia Natural Gas Limited are independent companies 

and am not owned Of controlled by JPMorgan Chase. Both Mahoiua eatities have appointed 
JPMorgaa Chase as tiieir agent to, inter edia, prosecute Mahoma’s claisK! against the defendants. 
' Jt^SBICTlON AND VENUE 

77. ThisCourthassubjectmatterjurisdict{oaofthisactionpursuantto28U,S.C. 

§ 133Z The amount In controversy exceeds S75,00C exclusive of interests and costs- This Osurt 
I:as personal jurisdiction ever each defendant. Venue is prqaer in this District pursuant U) 2S 
U.SX.S t39lCa). 

■ . FIRST CLAIM -* FRAUD AGAINST LIBERTY AND TRAVELERS ■ 

7S. Enron ~ like other producers and rc^keters of natural gas ~ entered into prepaid 
forward transactions. Prepaid forwsrf transscrioiB enable companies engage In comisodlties 
busfacsscs to, Infer c/ja; access ftsaaemg. 

.79. In a prepedd forward transaction, die seller ofthecoainiodity-typically enters into 
a contract witii a purchaser who pays an amount of money up-front for the future tkliveiy of foe 
coEomodl'Q' oa agreed terms. 

SO. Parties l» prepaid forward transaedans commonly engage m swap teaasactions lo 

hedge against foe fiiture amrket price riskof foe cemmodi^ involved. 

81, Major financial iashturioss such as JPMbrgan Chase, Ci%rot 5 >, Inc. afSIiates ard 

others work with cHeate such as Enron to effectuate prepaid forward transacdons. Defendant 
Travelers Issfaecm a subsidiary of Citigroup, Lki. Upon mformation and belief, Citigroup, lac., 

IS 
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through rts member banking affiliates^ has engaged in ^.S biliioa woi^ of prepaid oil and gas 
traflsaclioos wilh fiiroE - and s subsftfflllal but irnkLowa number of sut* transactions with other 
cneiu' producers and ffiwketers. 

S2- JfPMorgaa parCcipated m simalar prepaid forward transactions for otba- 

iaadmg producers and marke^^s of ni^tural gas. 

The laitial Enroa Prepaid Forward Transaetteas 
Secured fay Ferfonoance Letters of Credit 

S3. Begiiam^ m ajjproxiin^sly 1992, 1?Morgao Qiase was asked by Enron to 
partklpsts la prepaid forward sales of natntal gas and oH 

84. The Iransactioa cotdemplatsd that, inter £rf/c, an Emon subsidkry would enter 

Into a for¥r<ffd saie contract widi a ^ecial p^rpoa; oijiity organized la Jersey, Channel Islands, 
pursuard ts wMdi the fecial purpose entity would pay up or prepay, for Essron’ s iuoa^ 

mcnihly delivety of oil ovesr the course of a specific ferm. 

85. hfeiuMuaUmiied was one of'djese special purpose «!ilties. 

86. - Using fiiJMis received fiam JPMorgan Chase, Mshemia Limited paid te an Enron 

S'ibsidiaqr a lump sma paymettf for the ftitare delivery of ths agreed t^oa amotmt of 

■ ceHBaodtQ' ^ delivery to Mshoaia Limitrf at ^r«ed upon pipeline delivery pomts oa an agreed 
upon figure schedule. ASer receivfeg the eozamodi^, Mahonia Limited would satlsiy its 
obHgadem &j JPMoigan Chase from the proceeds of its sale of the commodi^. 

87. C^gnaUy, JPMargaa Chase had not been autkodzed reguiatoffiy to t^c physical 
delTOry of gas and oil JPMcffgan Chase arranged for frie aldmate ssJe of the conxmodUy by 
M^sania. 

88. BecaiKc Mahonia limted paid the Eaton subsidiary one hundred pgatent of tl^ 
pujahase price for the oeamo^ cm day one, but was not going to receive delivery until 
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sometime in the future^ the contract contained provisions governing what happened in the event 
Enron became insolvent or defeulted in its ftmae delivery. In the case of such events the Enron 
subsidiary was required to pzy Mahonia Limited a cash payment (the “Terrmnation Payment’^. 
If the Enron subsidiary failed to make the paymait, Enron Corp. was required to make that 
payment, 

89. The Termination Payment was designed to be equal to the value, at the time of 
breach, of any stiil unde!iv«ed commodity, 

90. JPMorgan Chase received permission from the New York State Banking 
Department to take physic^ delivery of oil and naturd gas in connection vdtii p^ald forvrard 
transactions in I99S. 

91 . Thereafterj die structure of the transactions was altered such tfiat JPMorgan Chase 

enmred into its own &rvwd sale cor^nicf under the tenns of which JPMorgan Chase became a 
biyer and Mahonia a seller of tha commodity to be received from Enron. In effect, this mirrored 
the purchase ami sale transaction Mahesia and the Enron subsidiary. JPMorgan Chase 

&en disposed of the commodity as a principal. 

92. The parties to a prepaid forwaid transaction face several economic risks. Among 
them is &e risk tiiat the pai^ in. the position of the Enron subsidiary, having received an tq>-front 
payment, will not deliver the commodity. 

93. To address die riric that Enron Corp- ra^ht not perform its obllp-tion to guaiamee 
the traasactioiv the forward sale contract was to be secured by a letter of credit, 

94. Indeed, by fee end of 1^7, Enron had conducted seveiai prepaid forward 
transactions involvn^ JPMorgan Chase ami, as of Dessmber 3 1, 1997 JPMorgan Chase had in 
place transactions with a total original amount of $1,802, 300,000, guaranteed by Enron Corp. 
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ajid supported by syjy^cated letters of c^it totaling the same amount and involving 35 banks 
vdth committsd pajiicipatians to the respective leSers of credit ranging from a low of S4.9 
iniilloii to a high of S58.? mUlkuL 

95. In each of these prepaid forw^ tmisactlans, iPMorgan Chase fiinded Mahonia’s 
prepaym^t to Enron. 

96. In each instonce, JPMorps Qasa advaxKed the ftnds io Mahonia oa the 

coiKhiion that a IcSter of credit had been established cauld be drawn upon if Enron became 

insolvent, or the commodity was not delivered, and Enron did not pay. 

97. Without the letters of credit, JPMorgan Ch^ would not have adi^ced tiie funds 
toMahonia. 

98- The letteia of credit in &e foregoing transactions prcvid«i that each bank 'wjuld 

pay its commitment amount upon a demand by JPMorgan Chase stating that an event of de&ult 
had occurred under the gas contract, a Termination Payment was due and Enron Corp- had 
defaulted on its guarantee of the TenninatioR Payment. Thfc was the only prerequisite to 
payment on demand. 

99. As alleged m greater detail below, it was defendants^ induj^ent of JPMorgan 
Chase to ^cept surety bonds in Heti of such letters of credit that gives rise to the fraud claims 
asserted herein. 


la the Midst of A Soft^farke^ S«re^ 
Companies Sought To Espasd Their Business 



1 00. Ttadidcaially, the surety company's business Involve the writing of contract 
perforcmace bonds where the surety guaranteed the performance of an uncompleted contract. 
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The most common form of these ts Ae construction perfonnance bond where a surety guarantees 
the contractor’s perfonnarae to the owner of the projeci. 

IQL Generally, the issmace, or underwritiag, of contract perfonuance bonds is labor 
intensive in that the surety company needs to evaluate underlying project, follow the progress 
, of construction and generally be invoi^d with flie praject in case it needs to step in and pwfomi 
if the contractor defaults. 

102. la the mld-1 990s surety companies, includii^ the dsfaidaids, v/ets in die midst of 
a piotracted soft market 

103. In order to increase fceir flow of cash, each of the defendants decided to incr^e 
their surety bond busing by issuir®, inter alia, bonds diat could be utilized as financial 
guarantees as a component of a financial transaction. 

104. . According to the Surety Associadon of America, a fina-ncial guarantee bond Is a 
bond v^ch guarantees payment of a sum of money, whether or not the exact amount is known 
or stated, 

105. Upon infbixiuition and belie:^ in the late 1 980s, the insumnee commissbnets of 

■ several states, including New Yoik,' became eanewned ihsi multi-line msurance compames weie 
increasingly exposed to sigcificaat without proper iinderwriting or reserves by issuing surety 
bonds covering certain debt or investment uMtrunients, fiiereby prqudiciag the financial viability 
of insurance companies to the possible detrisneutt of die policy-holding public. 

106. Upon information and belief in 1989 New York eoactsd legislation that 
prohibited multi-line msumce companies, such as Sk defendants here, fiom issuing financial 
guaranty insurance. 
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107. Upoot jnibitsation and belief, this Wew York insurance law applied not only to 
New York domiciled insumsce compasles, bst to all Insursace companies Htsensed to coitdiict 
ijjsuraiffic basinet m Hew York whefiia or not domidled in New Ycffk- 

lOS. Notwithi^ajidmg these regulatory developinenis within the insuxance industry, 
insurance companjes svxety bond operations, including the defendants, ^pateatly viewed 
pcejsdd &!rmTd transacdons as a potei^ marls^t for surety bonds. Indeed, net only could the 
defendants write millions of dollars k premiums on Rew js^ald forw^ Iransactica^ but «mld 
replace expiring lette of credit v/tsh new surety bonds on pre-existing prepaid transitions. 

109. In addition, otia or more of the defendants already had significant commercial 
relationships with Enron* 

1 10. For example, Enron was ahready one of liberty's largest cummers for sure^ 
basmess. 

1 1 1, One obstsicle to generating tKs business, however, was convincing fltsancial 
institutions, such as JPMargan Chase, that were funding these transactions, that a surety bond 
would laovide the sarmi secitfity as a letter of credit. 

1 12, Libei^, inieralia^ worked' through Woriham, its agent in Houston, Texas- 

113- SmoQ was also of Wcithara' s most signiScant cllenls,- ss^ Wortham puisual 

Enron busmess for Liberty, as wd! as die other defsmdaats. 

114. Enroxi requested JPMoigaa Chase to aarange a prepaid &rvwd sde contract for 
$250 mdHon to close on or about June 30, 1998 (the ‘Yirst Transaction”)' 

1 15- At die same time, Philip Bair of Woitison 'ofss in daemons wik ErJCm 
concentiag the use of a sure^ bond to be used m jdace of a letter of credit &r Qie proposed deal. 
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116. Upcaicformaiioaand belief. Liberty advised Enron (iatit wanted to work with 
Worfcam and Era-on to write a siirsty bond acceptable to JPMorgan Chase that woiild serve the 
function prsviouely filled fay letters of cfcdiL 

117. On or about Jtme 4, 1998, Liberty anendad a meeting with Enron arranged by 
Wortham &r Enron, tp dweribe for Liberty the proposed transacdon. Upon information and 
belief at tbat meeting Enron provided a detailed descriptic« of the prepaid forward transacdoa 
and, among oiher things, infoimsd Liberty tfiat the proceeds of the transaction would be used by 
Enron to pay down its debt. 

1 1 S. Upon infonnation and belief, Enron explained to Libsity all of die material 
aspects of the transaction -- that the prepaid forward transaction was a form of financing datsugb 
which Enron received apprcndmaiely S2S0 million. 

119. Upon infoimation and belief, Enron ej^ained to Liber^ iis price risk 
management acdvhics related to the prepaid forwai^ transaction and discussed the mstnanents 
us^ for these purposes, i-icludiag feswards, sw^, and options. 

120. Liberty and Wortham initially wanted to issue one bond for die proposed $250 

million transaction without any other sureties involved. As Philip Bair put it in an e-mail 

message, dated June 5, 199S, to Liberty: 

If WE had enough edacity established, we may want to see if 
could replace some existmg Petters of credit], part'culady ones . 
with a i€mMmngIifcofl~2 years. Ihe most important thing is 
getting the first one done sKnoodily. If a co-sur45ty^pioach would , 
complicate dungs, and we can gstthe bank [le.,JPMorfaa Clase] 
to accept VbcAy Munial on their own, let’s proceed on diat basis. 

121 . Underwrite and legal counsel at Liberty began wotkk^ with Philip Bar of 
Worftiam and representatives of Enron to d jkuss with l<^d reprc^tativ^ of JPMosgan Chase 
die terms and documents leqolra! by JPMorgan Chase. 
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121 I?Morgan Cha-se aifwsed that it wadd last accept a bond issued only by Liberty 

and it vmuld require at least one co-surely because JPMargaa Chase did not want the risk fiar 
payment on siwh a large bond to be borne by one msunmec company. 

123. Ob or about Jtme 5, 1998, WoriaamandLlfaer^ requested Travelers lo join the 
transactioa as co-surety. Travelers: agreed to do S3. 

124- On or about June 15. 1998, Tra^teler'sre|»esentatives met wiftEoron which, 
•igioa 'infoirnatlan and beK^, described the transac^on for Travelers as it had done for Liberty. 

125. The representatives of JPMorgan Chase told Liberty and TiavelKs that the surety 
bond had to be the fonctional eqmvalent of a letter of credit - i.e., a pay-oa-<fomand instniment- 

12d. In addidoa to the language of the bemd, JPMoigan Chase r«jubcd tost Liberty 

and Travelcre provide legsd epmions that the surety bonds were valid, binding and eaforceabie^ 

. acxoniii^ to feeir terms, and that JPMorgan Chase could rely upon them. 

1 27. On or about June 29, 1998, Norlcot Davies, counKi for Lib«ty, and its chief 
■ negotiator on the June 1998 bend, is\ed an opiaion to Mahonia, and oanso^ed &at a copy be 
seat to IPMorgaa C^e for its benefit, fiiat, Inter alis^ the June 1998 surety bond was valid, 
binding and enforceable agmnst Liberty, »:cc»ding to its terms.' 

Oa or about Jane 29. 1998. Nichoks Semmam, Counsel to fe Bond DIvisioaof 
Tnvelers, issued an opimon to Mahonia, and aufliorized that a copy !:« sent to JPMorgaa Chase 
for its benssfit, tha^ inter elia^ file June 199S surety bond was valid, hiadinf ai^ cnforceabie 
agamst TTaveiere, accordkig to its tams- 

129, Os or ab^ June 25, 1998, Lfisfisty and Travelers approved and issued Surety 
Bond Nos, n 003071 and 61Si0ll?5023BCM, respectively, for the $250idmoaprepted 
forward transaction. The June 1998 surety bead is mcoiporated herdn by jeforeacs. 
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1 30. Relying op, inier alio, the June 1988 surety bond aryi legal opinions given by 
Liberty and Travelers to JPMorgan Chase, JPMargah Chase wire-transfered to Mahonia 
approxima'Kiy S250 million to ftmd the prepaid forward transaction. 

131. libcr^ and IVavrfen, like the other defendants, concealed mformadon foom 
JPMorgan Chase as to which they had superior knowledge and a dufy to disclose, aidl which they 
knew was mateiisi to JPhforgaa Chad’s deepen to participate in diese traasactioas, and made 
representations to and gave opinion to JPMorgan Chase which were misii^ding, false and 
frauduleit ia light of the croiio^men^ which concealments included, m:sr alia, the following: 

• That Liberty and Travelers, and tte other defendants, intended to ignore 
the pay on demand feature of the sui«ty bonds, and at the time of a claim 
would proceed as follows: 

• Instead of maldcg the Termination Payment to Mahoaia which 
they knew to be the only option available, they would explore the 
remedies nonmtlly available to a suraty on a perfonnance bond; 

. They wotild seek to limit tiieir potential ios^s;aisi 

• Thq' would negotiate for performsnee to iirrit their exposire. 

• That die surety bonds were, or could be viewed by msurance tegulaiors, 
reinsurers, and oScers, cmplc^ees and s^sats of liberty and Travelers 
and &e other defendants as a jawMbhed form of insuTMjee. 

132. After JPMargaa Chase made die demand for payment ia December 2001, Liberty 
and Travelers resisted payment on foe pounds feat, inter alia, had they Jmown the tmfe about 
Qto nature of the prepaid for^md transactions, they would have determined that they were not 
authorized to write tfas bond^ In feet, they were at all times aware that foey were not authorized, 
or that there was a material issue as to whether they were authorized under ^plicable insuraccs 
reguiaticiss to write foe bonds - but stid not disclose this to JPMorgan Chase, and affirmatively 
represented that they wss authorized to do so- 


li? T rnr'i'-Jc. 
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1 33 . From time ta time, but in aH cases before Enron’s collapse. Liberty and Travelers 
also knew drat thea- reimurers had advised them that the surety bonds wriSca for the benefit of 
Mahoaia may not be covered by their mmsuiaace treaties - but never disclosed this to JPMorgan 
Chase. 

134. Liberty and Travelers knew feat JPMorgaa Chase was relying on the legal 
Opinions of Libeity and Tmvelers, and knaw Aat JPMorgan Chase was not aware of the 
coETuuimications on thass subjects between Liberty and Travelers, theb attorneys and their 
reinsurer^, which madermined the truthfulness of their legal opinions and representations. 

135. Liberty and Travelers kaowlDgly agreed to i^e bonds which would servo in the 
place of letters of credit, and would by the terms of the contract with Mahonia, be paid on 
demand. 

136. Libert’s and Travelers’ underwriters kisw however, that they would not pay on 
demand, but wovdd rath» seek to mitigate their losses by negotiating p^ormaace of Ae 
underlying obligaibns, 

137. Liberty and Travelers did not discloss this information to JPMorgan Chase. 

I3S. Liberty and Traveler knew that JPMorgan Chase would not have participated in 

this First Transaction if JPMorgan Chase bad been advised that the defendants did not intend to 
pay on demand. 

139. Liberty and Traveler knew that JPMorgan Chase had im way of kmjwirtg vriiat 
their intent was in tMs regard. 

140. But for the fraaduient concealments of Liberty and Travelers, JPMorgaa Chase 
would nc3t have made dus pjyment to Mah<mia for &e purposes of the First Trassactioa, or any of 
the subsequent tracsacrioca. 
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141. Accordingly, both Liiisrty and Travelers are each jointly and severally liable for 
the amount of the loss sustained by iPMorpa Chase as a result of (a) tla First Tiansacdon; 

(b) ibe Second Transactioa through, die Sixth Transaction; (c) other damages resuldag from the 
defendants* refusal to pay,inacombined amount in excess afSi.l biliton; and (d) punitive 
damages. 

SECOND CLAIM - FRAUO 
AGAINST LIBERTY, TRAVELERS. 

ST. FADE. CNA AND FIREMAN’S FUND 

142. Plaintiff r^eats and realleges paragraphs 1 through 141 cf Amen<kd 
Complaint 

143. tL August 1998, Liberty, Travelers, St Paul, CNA. and Fireman’s Fund, sought lo 
replace other letters of credit with surety bonds guaranteeing prs 5 >aid forward transactions that 
JPMoigaa Chase previously had entered into wifii Enron in 1996 and 1997 (the “Second 
Transacdon”). 

144. Fot example, on numerous occasions in August 1998, Liberty, Traveler^ St. Paul, 
CNA, and Fireman’s Fund communicated with Wertham indicating their interest in working 
with it to replace previously issued letters of credit with surety bonds issued by defendants. 

145. To Ciat end, Wortham, acting as agait for the defendants, met widi Bffonlo 
discuss the replacement of letters of credit wi& surety bonds cm the already existing prepaid 
forward transactions from 1995 and 1997. 

146. In September 1998, Wbrdiam advised represen.tati!\«s of Liberty, Travelers, St. 
Paul, CNA, and Flremaa’s Fuad that Enron and IPMorgan Chase were willing to acc^t the 

bonds using the same bond fonns utHized in die First Transaction to replace the letters of 
credit that secured the pre^ously coMummatsd prepaid forward transacdocs. 
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147. Up<TO issfonnatioii aad be^ef, m September 199S, Liberty, Tiavsl€ars,CNA, St 
Paul and Fireman’s Fund representatives eifeerknew asd/or wtrc infonned at this time, either by 
Enren or Woitham, of Enror/s price risk man^eraeat activities, including ihs use of forwards, 
swaps, options, and structured financing for corporate purposKi. 

I4S. Thus, ia&nnatioa and belief. Liberty, Travelers. CNA, St Paul, and . 

Firemart’s Fund knew 13ia£ the proposed transadion was a fonn of financing through- which 
Enron miuld receive S250 million from Mabonia advanced hy J?.Morgan Chase. 

149. Upon infeimarion and belief^ Liberty, Trayclers, St Paul, CNA and Fireman’s 
Fund had a complete underst^ding of the material aspects of the Second Transaction. 

150. Liberty, 'Travelers, St Paul, CNA and Fireman’s Fund were aware tltat each was 
required to provide a pay-on-demand guarani functionally 'equivalent to s letter of credit, and a 
legal opinion for the beneGt of JPMorgaa CSaase that the surety bonds were v^d, binshng and 
enfoiteable, according to their terms. 

151. Eadi of these defendar^ was provided vriih, on or about September 24 or 25, 
199S, copies of the forwanl sale contracts, and draft bond forms for the Second T^ansacdon. 

152. -Fur&8r,CNA,St?auIandFireman’sFmidl(iiewaiatJPMorganChasercquired 
that a bond issi^ by Liberty and Travelers be the fiincdonalequivalent of a letter of credit-i.e., 
a pay-on*demaad insaument 

i 53 . CNA, St. Paul and FirKssaa’s Fuad each also knew drat IPMoi^^n, Chase was • 
entitled to rely oa Liboty’s, Travcltas’, CKA's, St Paul’s sad Fireman’s Fund's legal opinions 
that the swety bonds ■vwsre valid, bmding and eofoiceable, according to Aeir terms. 

i 54. Oa or ^ot September 29, 1 998, Norlsea Davies, counsel for Liberty, and its 
cluef aegotraipr on die June 1998 arid Seplembs- 1998 surety bonds, ^ued aa opinion to 
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Mahonia, and consented that a copy be sent to JPMctrgan Chase for its benefit, that, intsr alia, 
the September 1998 surety bonds were valid, binding and enforceable against Liberty according 
to thdr tenns. 

1 55. On or about Sqitember 28, 1 998, Nicholas Seminara, the Counsel lo the Band 
Division of Travelers, issuai aa opinion to Matoaia, and ccasemed ti^t a copy be ser^ to 
JPMorgan Chase for its benefit, inier alia, the September 1 99S surety bonds were valid, 

binding and enforceable agamst Travelers according to their terms. 

■’ 156. On or about September 28, 1998, JohnF. Simanski, Jr., counsel to St. PauUssued 

an opinion to Mahoma, and consented that a copy be sent to JPMorgan Chase for its benefit, that, 
inter alia, die September 1998 sure^ bonds were valid, bindbg and enforceable against St. Paul 
according Id their terms. 

157. On orabout September 28, 1998, Sandra D, Wagman, counselto CNAissuedan 
opinion to M^onxa, and consented that a copy he ^nt to JPMorgan Chase far ite benefit, fiiat, 
inter alia, the September 1998 surety bonds were valid, binding and enforceable agamst CNA 
according to their tenns. . 

158. On or about September 28, 1998, Keith E. Langan, counsel to Fireman’s Fund 
issued an opinion to Mahonia, and conseated that a copy be sent to JPMoig^ Chase for its 
benefit, that, inter alia, the September 1998 surety bonds were valid, binding and enfotceable 
agaiass Fircmaa’a Fimci accorfiag to their temns. 

159. On or about Septenber28, 1998 Liberty, Traveler, St. Paul, CNA and Fimman’s 
Fund approved and issued three (3) surety bonds, widi the fbilowmg Surety Boml Nos.: 22-003- 
142, 61SIQII7899653CM. 40DJX8S26, 190475173, and 11141592649, respectively, for 
$255,760,000 of the remaming unpmd amount &om previously consuajinated prepaid forward 
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transaction, ckted December 18, 1997; Sare^ Bond Nos.: 22-003-140, 5IS1011789963BCM, 
400iXSS24, 190475142, an^ in4!592623 for 3l05.1S3,000of the impasdamoumfrom the 
previously consummated forward transaction, dated December 16, 1996; and Surety 
Band No.: 22-003-141; 6iS10U7899S4BCM,40QjXSS25, 190475156, and 11151592631 for 
SSS,434,000.0Q of the unpaid amount fior previously consummated prepaid forward 

transaction, dated December 16, 1996. The thrK (3) bonds are Incorporated iKrein by reference. 

160. Relying on, inter alia, the stnrety bonds and the opinions given by Liberty, 
Travelers, CNA, St. Paul and Fireman’s Fund to JPMorgan Chase, JPMorgan Chase agreed to 
continue funding the previously coasununated prepaid forward transactions. 

161. Liberty, Travelers, St Paul, CNA and Fireman’s Fund concealed information 
&om JPMorgan Chase as to which they had stumor knowledge and a duty to disclose, and 
which tiiey knew was mateial to JPMorgan, Chase’s decision to paxticipaic in these transactions, 
and mafe representations to, and gave opiruens to JPMorgan Chase which were misleading, fake 
and fiiaudulent in light of tite concealment, which concealment ifu:luded, inter alia, the 
following: 

• . That Liberty, Travelers, CNA, St. Paul, and Fhemaa’s Fund, miended to 

ignore the pay-on-demarui featne of the surety bonds, and at the time of a 
clam would proceed as follows: 

• Instead ofmakingthe Termination Payment to Mahonla which 
thcy'knew to be the only option avaiis^Ie, tiiey would explore the 
eemedsea nonnally available to a surety on a contiHct performance 
bond; 

• They would seek to limit thrar potential losses; and 

• They would n^otiate for performance to lirrut its exposure. 

- That the surety bonds vfsts, or could be viewed by msuxance regulators, 
rejnsurws, ^ oSicers, employers and agents of tlto defesdaws as a 
prohibited ferm of insurance. 
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1 62. After JPMorgan Chase fnsude a demand for payment. Liberty, Travelers, CNA, SL 

Paul, and Fireraan’a.Fund resisted payment on the giotmds that, inter alia^ imd they known the 
truth about the nature of the pr^ald forward transactions, they would have determined feat fe^ 
•were not authorized to write fee bonds. la fact they were at all times aware that they were not 
authorized or feat ihszs a material issue as m whether they were authorized under applicable 

insurance regulations to write fee bonds - but none of fee defendants disclosed this to JPMorgas 
Chase, and affirmatively represented that they were authorized to do so. 

' 163. From time to time, but in ail cases before Enron’s collapse, Liberty, Travelers, 

CNA, Sl Paul, and. Fireman’s Fund also knew that theirTeinswrers had advised them that fee 
surety bonds ■written for the benefit of Mahoniaxaay not be covered by fecir reinsurance treaties 
— but never disclosed this m JPMorgan Chase. 

164. Liba:^, Traveler, CNA, St Paul and Fireman’s fundkaew that JPMorgan Chase 
was relying on the legal opinions of each, and knew that JPMorgaa Chase was not aware of the 
eommuoications on these subjects between Liberty, Travelers, CNA, Si. Paul or Firetnan’s Fund, 
their respective attorneys and thear reinsurers, which undermined the truthfulness of their legal 
opinions and representations. 

165. Liberty, Travelers, CNA, St Paul and Fireman’s Fund Imovdiigly agreed to issue 
bonds which would serve m the place of letters of crefet, and would by the terms of the contract 
wifeWahonia, be paid ob d«3iaad. 

166. liberty’s, Travelers’, CNA’s, St Paul’s and Firenm’s Fund’s underwriters or 

ripresenlatives knew feat they would not on demand, but rather to mlti^s feeir losses 

by n^otiating performance of fee underlying obligations. 
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167. Liberty, Travelers, CNA, St. Paul and Fireman’s Fund did not disclose this 
information to JPMorgan Chase, 

168. Lfljerty, Travelers, CNA, St Paul, and Fireman’s Fund knew &at IPMorgan 
Chase vrould. not have paitic^ted in this traosactioii if JPMorgan Chase had been advised .that 
tbe defendants did not mtend to pay oa detnasd. 

159. Liberty, Travders, CNA, St Paul, and Fireman's Fund inew that JPMorgan 
Chase had no way of knowing what their intent was in this regani. 

170. But for the fraudulent concealments of Liberty, Travelers, CNA, St Paul, and 
Fireman’s Fund, JPMorgan Qiasc would not ha^^ made the paymentto Mahonia for the 
purposes of this Second Transaction, or any of the subsequent transactions. 

171. Accordingly, Liberty, Travelers, CNA, St. Paul, and Fireman’s Fund are each 
joistiy and severally liable for die losses sustained by JPMorgan. Chase as a result of (a) the 
Second Transactor; (b) the llunJ Transaction through the Sixth Transattion; (c) other damages 
resulting from frie defendants’ refusal to pay; and (d) puiutive damages. 

THIRD CLAIM - FRAUD 
AGy^T T^VEEERS; SAFECO. 

ST.PA13U CNA, AND FIREMAN’S FUND 

\71. Plaintiff repeats and realleges paragraphs I through 171 hereof 

173. Starfii^ in early to mid-November 1998, Travelers, St Paul, CNA, Safeco and 

Ftrsmaiks Fund conanumcatai wth Wortham regarding participating in another transaction with 
Enitai to issue a surety bond in licar of a letter of to scau^ a proposed December 1998 

ftirwani sale eomr^t (frie “third Trassactioa”). 

174. Travelers, St Paul, CNA and Fireman’s Fund, based on their previous 
involvement in the First and SesoiKi Transactions, and ba»d on Safeco’s discussions with 
Wortham, were e^th awwe of all maienal aspects of the proposed Ihird Transaction, as well as _ , 
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what would be necessaiy hj induce JPMorgan Chase to agree to accept surety bonds in lieu of 
letters of credit for this forward sale rontract 

175. Upon infonnation and belief, iitNoveraber 1998, Tiaveiere, St, Paul, Safeco, 
CKA, and Hieman’s Fund each knew of* or were informed of, Enron’s price risk management 
activities related to the prepaid forward transaction including the use of swaps, hedging, options, 
and structured financing for its corporate purposes. 

1 76- Thus, by Novaniber 1998, Tiavelers, St. Psuil, CNA, Safeco, and Fireman’s Fund 
knew and/or were infonaed that the proposed transacticn was a form of financing through which 
Enron would receive appmsimately $2S0 asIHonfrom Mahonla advanced by JPMorgaa Chase. 

1 77. Upon infoimalion and belief. Travelers, St. Paul, CNA, Saf«x3, and pfreniaii’s 
Fund had a complete understanefing of the mateiial aspects of die Third Transaction. 

178. In the latter half ofNovetnber 1998, Travelers, St Paul, CHA, Fireman’s Fund, 
and Safeco, each received the proposed bond form which was the ssme form used in the Firet 
arid Second Ttaasactiems, and agreed to act as co-sureties on the Advance Payment Supply 
Surety Bond for this Third Traasacdon. 

179. Travelers, St Paul, C!NA, Safeco and Fireman’s Fund were aware that each was 
rci|m?ed to provide a sure^ bond that was the functional equivalent of a leto of credit -- i.e., a 
pay-on-demaisi instrument. 

1 80. In addition. Travelers, St Paul, CKA, Saf«;o and Fireman’s Fund were aware that 
each was required to provide a legal opmfon and IPMorgan Giase could rely upon it fiiat the 
surety bonds were valid, binding and enforceable accortfing to their terms. 

1 S 1. On or about November 25, 1 998, Roswnary Quinn, couasel to Si. Paul, issued an 
opiaioii to M^onia and coasemted that a copy be sent to JPMorgan. Chase for its benefit, foat, 
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Inter alia, the December 199S ®irc^ bond -was vzdld, biiduig and enforceable against St. Paul, 
according to its terms. 

I S2. On or about NovcralKir 30, i99§, Nicholas Scminara, Ae Counsel to the Bond 
Division of TravelcK, issued an opinion to Mahoaia, and consented that a copy be sent to 
JPMorgan Chase for its benefit, that, w/Broffa, the December 1958 surety bond was v^id, 
binding and enforceable against Tiavelere, according to its tenns. 

183, On or al»at November 30, 1998, Laura M-Mujphy, counsel m Safeco. issiKd an 
dpinioa lo Mafusnia, nn.d coassmtei that a copy be sent to JPMorgan Chase for Its benefit, thK, 
haer alia, die December 1998 surety bond was vdid, binding and enforceable against Safeco, 
according to its terms. 

IS^. On or about December 2. 1998, Sandra Wagman, counsel to CNA Surety, issi^d 

an opinion to Mahoma, and cemsenifid that a copy be sent to JPMorgan Chase for its benefit, that, 
irser alia, the Decesmber 1998 surety bond was valid, binding and enfiirceable against Safeco, 
^cording to its terms. 

185. On or about December 2, 1998, Keith E- Langan, counsel to Fireman’s Fund, 
issued an opinion to Mahonia, and consented tfeit a copy be scTit to JPMorgaa Chase for its 
benefit, fiiat, inter eUa, the December 1998 surety bond was valid, binding and wi&rceable 
againa Fireman’s Fimd, according to its toms. 

186. OnoraboutD8cembar2, 1998, Travelers, Fireman’s Fuad, Safeco, St, Paul and 
CNA approved and issued Surety BondNos. S1SQ118I2I9BCM, 11141392664, 5S25U0, 
400JZ7S3S, and 159129510, respectively, for the 5250 milHon prepaid forward feaasaction. The 
December 1 998 stasiy bond is incorporated herein be reference. 
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1 87. Relying on, inier alia, the December 1998 surety bond and flie legal opinions 
given by Travelers, St Paul, CNA, Pirsnaa’s Fubc 4 and Safeco to JPMorgan Chase, JPMoxgan 
Chose 'wire-transferred to Mahonia approximately $250 million to fund the prepaid forwaid 
transaction. 

1 88. Travelers, Fireman’s Fund. Safeco. St. Paul and CNA concealed ififormatjon from 
JPMorgan Chase as to which friey had superior knowledge and a du^to disclose, and whidi they 
kne-w was material to JPMor^n Chase’s decision to participate in these transacticins, and made 
^presentations to and gave opinions to JPMorgan Chase which were misleading, false, and 
fraudulesit in light of the conr^almrait. ’which concealments, included, inier alia, the following: 

• That Tiavelers, Safeco, Sl Paul, CNA, and Fireman’s Fund and the other 
defendant, intended to ignore the pay-oa-demand feature of the surety 
bonds, and at the Uske of a claim would proceed as follows; 

• Instead of making the Tensuaatiem Payment to Mahonia which 
they knew to be die only opdon available, they would explore the 
rsn«ii«i non^ly available to a simety on a contract peifermance 
bond; 

• They v«3uid seek to limit th^ potential losses; and 

• Th^ would negotiate forpcrfermaace to limit their exposure. 

That the si^ty bonds were, or could be viewed by insurance regulators, 
reinsxiters, and ofScers, employe and agents of Travelers, Sr. Paul, 
Safeco, CNA, and Firoman’s Fuad as a predabitad form of insuraaiM. 

189. After JPMorgaaChate made a demand for payment in December 2001 on the 

December 1998 sure^r bond, Traveiws. Safeco. St Paul. CNA and Fireman's Fund resisted 
payment cm. the grounds infer alia, had they known the truth about the nature of the pa^aid 

forward transactSoas, they would have detemuned they "were not authorized to write the bemds, 
la &cl, however, they ■were at all times aware that ftiey were not authorize4 or that there a 

maferiai issue as to wheftier they were ai^orizwi under applicable insurance regulations to write 
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the bocds - none of them disclosed fliis to JPMorgan Chase, avd afTirmsitvely Kpreseated 

that they were authorized to do so. 

1 90. From time to time, but ia-all cases before Enron’s eolhpse, Tavelers, Safeco, St. 
Paid, OfA and Firwnaa’s Fund sdso knew that their resinsurers had advised them that the surety 
bonds -writtea for Sis bcnc& of hfahoma may not be covered by thch reinsurance treaties -■ bat 
ne^r disclosed thb to JPMorgac Chase. 

. " 191. Travelers, Safeco, St Paul, CNA and Firetnaa’s Fund knew that JPMorgan Chase 

was relying on the I^al opimois of and knew that JPMorgan Chase was not awars of die 
commuakatic^ on these subjects bets«sen Tiavel^s, Safeco. St Paul, CNA, and Fkemaa’s , 
Fund, their sitomeys aiHj thdr reinsurers, wMch undamined the tmthfulness of thsir legal 
ofanlons and rcfserenations. 

192. Travelers, Safeco. St Paul. CNA and FbOTai’s Fund knomogly agreed to issue 
bonds wHch would serve in the place of letters of credit and'vrould by the terms of Cne contract 
with Mahonia, be paid on, deroaid. 

193. TravelE!s% Safeco’s, St Paul’s, CNA’s aiaJ Fireman’sFund’s underwriters knew, 
however, that they would not pay on demand, but rather seek to mitigata dieir losses by 
negotiating for performance of the underlyii® obligations. 

194. TitireIers,S^eco,SL Paul, CNA and Fireman’s Fuad did not disclose ftis 
Inforniatioa to JPMorgan Chase. 

195. thrvelers, Safeco, St Psud, CNA and Fireman’s Fund teew &at JPMorgaa Chase 
would not have paitiapaJed in this traasaedda if JPMorgan Chase had been advised that the 
defojdants dM cot intend to pay on demand. 
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196. Travelers, SafM». Si Paul, CNA and Fireman’s Fuxd knew that JPMorgan 
had no way of knowmg what thetr intent was in tHs regard. 

1 97. for the fraudulent conceajiasiits of Travelers, Safeco, St Paul, CNA and 
Fireman’s Fund, JPMoi^ Chass would not have made fee payirwnt to Mahonia for the ptu^ose 
of funding the Third Transaction, or any of the subsequent trarssactions. 

198. Accordingly, Travdera, Safeco, St. Paul, CNA, and Fiteraan’s Fund ara eadi 
jointly and se^^xa^y liable for the losses sustained by JPMorgan Chase as a r^ult of (a) the 
Third Transaction; (b) fee Fourfh Tr^actioa through fee Sixth Transaction; (c) other damages 
resulting from fee defendants’ rafosal Vo pay; and (d) punitive damages. 

FOXIRTE claim - FRAUD 
AGAiN^FEDS^, TRAVELERS, 

ST.~P.AUL, CNa, ANti FIREMAN’S FU^ 

199- Plaintiff repeats and realleges par^nqjhs 1 through 198 hereof, 

200- In tnid-Juae 1999, Federal, Travelers, St, Paul, CNA, and Fireman’s Fund 
representatives (fecussed wife Wortham another opportunity to issue a surety bond (fee “Fourth 
Transaction”) in Heu of a I^er of credit simiiar to fee sm^ty tsjods issued m June, September 
and December 1998. 

20L By feis time. Federal, Travelers, St Paul. CNA, and Fireman’s Fund were each 
aware of all raatedal aspects of the Fourth Transactioaa, as well as fee pmposes for whisfe fee 
uaiaactioa was entered into, based on their previous involvement In the First, Second and Third 
TraasactiooB axiS/ot based on fa&nnatiaa reeaved from Earon and Worfeam in or around June 
1999. 

202. Indeed, upon iafoimatioD and belief. Federal, Travelers, St Paul, CNA, and 
Fireman’s Fund representatives had all met wife Enron representatives during whisfe time they 
had been infoiiaed of Eoron’s price risk managsmsnt activities related to fee prepad forward 
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transaction, including the vsc of forwards, swsps, options and structurEd financing for coiporate 
purposes. 

203. "nius, Federal, Travd«rs„SL Paul, CNA and Fireman's Fund knew dut the 
jsoposed transastion was a ftrm of financing to Enron, through which Snon would receive 
approximately $500 mElioa from Mahoida advanced by JPMor^ Chass. 

204. At this point, the surety bonds had been foimulafed by Liberty and Travelers, 
utiihsd in three prior transactions, and now, without question. Federal, Si. Paul, Travsleis, CNA, 
and Fireraaa’s Fund agreed to the obligations in die surety bond. 

205. Further, Federal, Travelers, Sb Paul, CNA and Fireman’s Fund repressatatlves 
were aware, upon information and belief, that die surety bond had to be the functional equivalent 
cf a letter of credit a jay on demand instrument 

206. Federal, Travelem, St Paul, CNA and Fireman’s Fund each knew that JPMorgaa 
Chase required Federal, Traveiars, St Paul, CNA and Fireman's Fund provide lepl 
opinions ^at the surety bonds v^re valid, binding and enforceable according to theit terms, and 
that JPMoi^aa Chase could rely opoa them. 

207. On or about June 28, 1999, Susan J. Murt, As^wate Coimsel of Chubb & Son, a 

. dit^ion of Federal Insurance Company, issued an opinion to Mahoiua, and consented that a ojpy 
be sent to JPMorgan Chase for its benefit, that, iB/ercf/jajtbB June 1999 surety bond was va!i4 
binding and saforceable against Fedsal, according to its terns. 

208. On ®r about June 28, 1 999, Nicholas Senm^ia, the Counsel to the Bond IHvisioa 
of Traveler’s, issued an opinioa to Mahonib, and consented that a copy be sent to JPMorgan 
Chase for its benefit, iha^ infer alia, die Jane 1 999 surety bond was valid, bmdmg and 
enforceable against Traveler’s, according to its tcnns- 
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209. Oti or about June 28, 1999, Rosem^ Quinn, the Senior Coi:porate Counsel to St. 
Paul, issued an ojaaioa to Mahonia, and consented that a copy be sent to JPMoi^an Cbai® for its 
benefit, that, mtsr a!ia, fiie Jvme 1999 surety bo:tai was valid, faioding and enforceable agdnst St 
Paul, according to its terms. 

210. On or about Juaa 29, 1999, Marvin J. Casluon, Depu^ General Counsel forCNA, 
Issued an opinicm to Mahonia, arsd consented that a copy be sent to JPMorgan Chase for its 
beaiefit, that, inter alia, the June 1999 surety bond was 'wdid, binding and ecforceabls 

CNA, according to its terms. 

211. On or about June 30, 1999, Robert C. Buckley, Chief Counsel fes Fireman’s 
Fund, issued an opinion to Mahonia, and consented that a copy be sent to JPMorgan Chase for its 
benefit fitat, inter alia, tbs June 1999 surety bond was valid, binding and enforceable against 
Firemaa's Fund, according to its terms. ‘ 

212. On or about Jtme 28, 1999, Federal, Travelers, St Paul, CNA, and Fimnan’s 
Fuadapproi<«d and issued Surety Bond Nos. 8153'80-20, 51S1Q3 1714SSBCM, J28081, 
19077203S, end 11 1416651 S9,rc^eetively, for the S500 million prepaid forward transacticn. 
"Hie June 1999 surety bond is mcorporated herein by reference. 

2 13. Relying on, inter aUa, ttie Juik 1 999 sure^ bond and legal opinions given by 
Federal, Travders, St Paul, CNA, and Firemaa’s Fuad to JPMorgaa Chase, JPMorgaa Cl^e 
wire-transferred to Mahonia approximately S3Q0 milfiaa to fimd the prepaid foironi transaction. 

214. Federal, Travj^er^ St Paid, CNA, and Fireman’s Furri concealed ia&rmatioc 
from JPMoigaa Chase as to which fiiey had st^erior knowledge and a duty to disclose, and 
which thQ' knew was material to JPMorgan Chase’s decision to paSicipate in these transacdota, 
and made repaesealations to and p,ve opinions m JPMorgan Chase which w^e misleading, fidse, 
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and StiiKlulent in light of tiie conccaimer^ which concealments, included, inter alia, the 
follovving: 

■ That Federal, Tcaveiers, Sl Paul, CNA, and Fireman Fund, and the other 

defefflihmts, intended to ignoce pay-on-demand feature of the surety 
bonds, sad at the time of a ciaim proceai as follows: 

• la^sad of making the Tennination Payment to Mahonia vdiich 
they knew to be &e only opsioa available, they would explore die 
remedies sonoally available to a surety on a jxxfaiinanis bond; 

• They would ssakto limit their potential losses; and 

• They would negotiate for perfom^ancs to limit its exposure. 

- Imt^e surety bonds were, 01 could be viewed by insurance regulators, 
reiasuiers, and officers, employees and, agents of Travelers, Federal, St. 

Patil, CNA, and Fireman’s Fund and the other defendants as a proh&ited 
form of Instance. 

215. After JPMorgan Chase made the demand for paymrot in December 200 1 , Federal, 
Travelers, St Paul, CNA and Fireman’s Fund resisted payment on the grounds Uiat, inter aiia, 
had they known the troth, about the oatise of the prepmd forward transactions, they would have 
determined that toey wre not aulhoriaed to write the bonds. In fact, however, toey were at all- 
times s^ffare that toey were not authorized or that feere was a material issue as to whether they 
were aatlastized tmder ^licablc insaranse regulations to write the faorids -but none of them 
iSsclosed this to JPMorgan Chase, and affiimativeiy represented that licy were authoriKdto do 
so. 

216. From time to rime, but inall cases before Eriron’s collapse. Federal, Travelers SL 
Paul, CNA and Fireman's Fund also knew riiat rijcir xebsurers had advised &em that the surety 
tends written for tte benefit of Mahonia may n<^ be covered by tiieir reinsuraace tiEaties - but 
never disclosed this to JPMco^an Chase. 

5 ^ US im '' ’ 
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21 7, Federal, Tiaveiei^ St Paul, CNA and Fireman’s Fund knew th&t JPMtH’gan 
Cha^ was relying on die legal opituons of Federal. Travelers, St. Paul, and Fireman’s 

. Fund, and knew that JPMorgan Cixase viss not aware cf the coranranicatiQns on these subjects 
beiwen IVaveiers, Federal, St Paul, CKA and Firemaa’s'Fund, their attaraeys and their 
reinsurers, which undermmed the tnith&toess of their le^ opiaious and representations. 

2 i 8. Federal, Travelers, ^ Paul, C2^ A and Fironaa’s Fund knowingly agreed to issue 
the June J999 5ure^ bond which would serve in &« place of letters of credit, and would by the 
terms of the contract with. Mahonia, be paid on demand. 

219. Fedcaal's, Tra’irelm*, SL Paul's, CNA’s and Firernan's Fund’s underwriters knew 

dial they would not on djKssnd. btd rather seek to mitigate their losses by negotiating 

performance of the uaderiying obligations. 

220. Fedoai, 'navei«s, St. Paul, CNA and Fireman’s Fund Hd not disclose this 
infonnatjon to JPMoigaa Chase, 

221. Federal, Travelers, St i^ul. CNA and Fireman’s Fund knew that PMbrgaa 
Chase would not have partidpated in this Fourth Transaction if JPMorgan Chase had been 
advised that the defeadante did not intead to pay on demand. 

222. Federal, Travelers, St Paul, and Fireman’s Fund knew 3iat JPhforgfin 

Chase had so way of knowing what their mient was in tins regard, 

223. But for die fraudulent wncealnteBts of Federal, Travelers, St, Paul, CNA and 
Fireman’ s Fund, JPbforgsa Chase vkjuM not have made the paym^E to Mahonia for the 
purposes of tiw Four^ Tiansactjoa, or any of the subseijusnt transsctions. 

224. Accoidin^y, Federal, Tmvelers, Sl Paul, CNA, and Firenjan’s FWd are sack 
jointly and severally Hahle for ti^ losss^ sustained by JPMorgan Ciase as a tesuit of (a) die 
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Fourtii Transactfon; (b) the Fifth the Sisth Trans^ons; (c) other dam^es resultmg ftom die 
defendants’ reftisai to pay; ssid (d) punitive damages. 

Fi rm CLAIM -FRAim 

^ AG^Sr|g)^L^|R^gF:{^ ^ 

■ 225, Plaindif and realleges peragraphs I throiigh 224 hereof. 

226. Starting minid-M^ 2000, discusaaons again started among Feakrai, Travelers. 
Lumbenneas, Fireman’s Fund and Wortbam, defendants' agent, concerning a sew sur^' bond ' 
opportunity vtith Ba:on (the 'Fifth Transtsuoa”). 

227. The discussions among rc^jressntaiives iitxna Wortham, Enron, Federal, Travelers, 
Lumbermens and Firemaa’s Fund coi^nued ticroi^h the end of June 2000 concemii^ tins new 
proposal. Initially, the proposal ftom, Enron and Woitiiam was for a S7S0 mllion surety hood, in 
file same faim as in the First throu^ Fourtii Transactiaiis. 

22S, Howtrver, prior to the consummation of tile Jme 2000 Sureiy Bond, the 
transaction, aroattnt -was modifiai to $400 million, still with the sane bond form as in the First 
through Fourth Tranractions. 

' 229. By this time. Federal, Tra’^lcrs, Lumbennens and Fireman’s Fur4 were each 
aware of ail material aspects of the Fifth Transaction, as well as the puiposp for which the 
transaction was entered isto. based on titelr previous involvement in die F isst. Second, Third and 
Fomth Transactions, and/or ^sed on jnfbttaation recsived from Enioa and Wortham in or 
around June 2000. 

230. XJpoa mfcmnstioa and belief, by June 2000, Federal’s, Travelers’, Fireman’s 
Fund's and Lumbenaens* rgjresraft^cs had all met with Enron n^resenlativts during which 
time tiiey had been infbnned of Enron’s price risk management activities related to the prepaid 
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forward naasaca'ac, hidudlng ihe ixse of fanvards, s%aj>s, options and structured Snajicing fcM: 
coipaijUs purposes. 

23 1, Hi’iK, by -fuBe 2000, Fcdt^ Travelers, Fimoan’s Fund and iumbenneus knew 
of ani^'or were mformed t&at foe pmpQ^ Uansaeiioa was a form of finaircing throng wiififo 
Eiffoa w«j|d receive a^rojusnaiely S400 oallba &om Madsama slvanced by B^Mcargan Cfoase. 

232, Ag^,k mid-June SOC^.Woifoamcommumcatedvviih Federal, Travelers, 
Lur^enneas and Fi^inaii's Fund regarding das Surety Bond, and the feet th^ ail aspects of the 
txansa=ciori 'w-ould be the same as ia foe First through Fourth Transactions, 

233- ladesd, Fedrsral, Tra'^ers, Lumhemiaas and Fireman’s Fund were each aware 
that foe surety bond had to he foe ftmetioed eqaiv^eai of a letter of credit - i.e., a pay-on- 
deroand instrument 

234. In addition to the language cf foe bond, JPMorgan Chase leqmrcd foat Federal. 
Ttavelci^ Lumbwmens and Fireman’s Fond provide legal opimoos for foe heneSt of JFMorgan , 
Chase foat foe sura^ bond was Valid, binding and enibrc«ihle, according to its terms and that 
JFMorgan Chase could re^ upon foem. 

235. On or about Jiros 23, 2Q00, Julie A. Gamsoa, couoscl for Fireman’s Fund, issued 

an opimoa fo Mahoma, and consented foal a be sent to JPMorgan Chase, fo^ inier a/fn, foe 

June 200Q sure?)’ bond was valid, btadfog and raforceabie against Fireman’s Fund, aoccading so 
iistenas. 

236. OBi:naboutJuiK!28.S)00,'WiinaraIMmT^,counseUoChifob&Soa,a 
diviaon of Federd Iisaraace Company, issued an i^lmon to Mtfooras, and coosented foat a copy 
be sent to JPMoi^ Cfoase, foa^ f^er atta, foe June 2000 sure^ bead was valid, bmfong and 
enferceabls agmnsl Federal, according to its terms. 
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237. On or about June 28, ^00, Julio Aikyne. couasci to tiie Bond Division of 
Travelers, issnod an opinion to Mahoaia, and coroented that a cofty be seat to JPMorgaa Chase, 
that, inter alia, the Jane 2000 surety bond was vah'4 Mtidmg and enfijraeable against Travelers. 
accoMing to its tents. 

238. Oa or abota June 28, 2000, AJlan R. Syc^ an assistant generd counsel of 
Ltimb«TOens Mutual CssaaXt^ Company, issued an opinion to Ivfalioma, and consented that a 
cepy he sent to IPIVfo^aa Chase, &at, inter alia, die June 2000 ^irety bond was valid, bmdlng 
and enforceable against LumbcimciK, accordieg to its tesras. 

239. Oa or about June 28, 2000, Federal, Trawiars Indemnity, Lumbesmeas and 
Fireman’s Fund each proposed a Surety Bond widi Bond Ncs. 81 53S343, 61SIQ3299951BCV. 
001825, mtd 11133420775, respe!^vdy, for the $500 railKon prepad forward transaction. The 
June 2000 sureOf bond Is incotpore^ed heaein by reference. 

240. Relying on, inter aim, the Jane 2000 surety bond and legal opinions given by 
Federal, Travelers. Lurabramecs and Fuema-Vs Fund to JPMorgan Chase as described herein, 
JPMorgaa Oiase wire-hansfetred to Mah<»M f^jpfoximately $400 million to fund the prepaid 
forwmd iransaodon ai Uds RiSi Traasacdon. 

241. Fede ra l, Trawslars, LumbotBetis and Fireipan’s Fund, like ^ other defendants, 

concealed hrfonaadoa &om JPMoi^ Chase as to which &ey had sjqjmQr knowledge and a 
doty to disclose which feey knew was material to JPMorgan Chaas’ s decision to participate 

m diese transactions, and made r^sre^tamons to and gaw: optruems to JPMorgan Cisse which 
vme EB&ieadSng, fidss and fiaurfulrai in of die wmesaiment, vdiich coiKealmsftts ureluded, 

inter edia, the Pdlowing: 
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* Tliat Federal, Travders, Lumhenneus and Finanaa’s Fiad, aod tie other 
dcfeadanls, intended to ignore the pay-oa-demaad feature of the surety 
hoods, and at the 6me of a claim would proceed as follows: 

• liiscead of awJucg the Teirmnatjon Paymeal to Kifohoma which 
they knew ta be the only option available, they would explore die 
reawJics nonsally avakbie to a susty on a perfosarance bond: 

• "nsey would sedt to Umit tteir p«>teadal fosses; and 

• lley would negotiate for perfonnance to limit its exposure. 

• That the saety hoods could be vic'ated by iosuracce ragulaiors, reinsurers, 

. and olSecjs, employees arsi agents of Federal, "feivclcra, Luroberaicns 

and FiiKcan’s Fuad and the odier defendants zs a prohibited form of 
insuranee. 

242. After JPMotgan Ch^c made a demand for payment, Federal, Travelers, 
Lumbeimerts and Fireman’s Fund fisisted psytnent cu foe grounds that, mfer alia, had fopy 
known, the truth about the oamra of the preps^ fomaid tsansactioia. they would have 
detennincd that tbsy were nest authorized to write the bonds. la fact, they were at all times aware 
that they were not at^ioriKd or &at th^ wss a matedal Issue as to witether ttey were 
a^MJiized umita' applicable iasuraoce regoladons to write foe bonds - but none of them 
(fiscloKd this to JFMo^aa Chase, aad aSnnaiively represented that they were authorized to do 


so. 

243- From time to tiia^ Isd mall cases before Ermm’s collapse, Federal, Travelers, 
tumbenner^ and Eueoten’s Fin^ also knew that their tmnsurers had advkedthcmi that foe 
surety brads wiittea for foe bssefit of Mahoma may not be covered by foeir remsuranee treaties 
- but never disclosed this to JPMbrgan Chase. 

244. Fedaal, Travelers, tumbsaneins and Fireman's Fmai tauiw foat JPhfoigan Chase 
was relying os the legal cj^ons of Federal, Travelers, LumbcitneiK and Fixearaa’ s Fiffid, and 
ystew that JPMofgaa Chase was not aware of the ccBanamicafojns on these subj^ate between 
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Federal, Tiav^lesa, Lumbsmiens and Fireman’s Fund, thdr attorneys, and their reinsurers, which 
uedermiaed the tnithfulness of their legal opinions and representados. 

245. Federal, Travelers, Lumbermens and Fireman’s Fund knowingly agreed to js»jc 
boiKis which would serve in the place of letters of cieiit, aisd ^uld by die tarns of the contact 
vdSi MahcHisa, be paid oa d«aand. 

246. Fedraal's, Travelers’, LtEmbermeas’ and Fireman’s Fuad’sunderwritei's knew 
however fet they would aoE psy on denmi, bat rathor seek to midgate their Ic«ks by 
negotiating performance of &e imderiylng obligadons. 

247. Federal, Travelers, Lambenaeas and Fireman’s Fuad did not disclose this 
infomsi^oii i» JFMorgaa CbsM. 

248. Federal. Travelers, Ltaabermens and Fireman’s Fuad knew diat IPMoigan Chase 
wmald not have participated fa this Fifth Transaction if JPMoj^an Chase had b«:n. advis^i that 
the defendants did not intend to pay on demand. 

249. ^ F^era4fra''v'sIeis,Luinbera{eQS'azid Fireman’s Fund kaewthatJPMorgan Chase 
h£«i tm way of Imawing what dieir intent was in this regard. 

250. But for the fiaudtdeato5Bce^eats of Federal, Travelers, Lumbermens ami 
Fjraman’s Fund, JPMorgan Chase would i»i have made the payment to M&onia for the 
;^3iposes of die Fifth Itensactioa, or aiy of ^ subecqueat traasacdons. 

251. Accordingly, Fcdtatd, Traveler, Lumbermens, and Fireman’s Fimd are each 
jointly aad sevraaUy liable for the losses sustained by JPMorgan Chase as a result of (a) *e FifSi 
l lc aasa cti oa; 0?) the Sixth. Tiansacdon; (c) other dam^es; and (d) punitive damagira. 

SIXTH CXAM-FRACD 
AGAINST tRAM^feRS, ST.T ALL, 

LLMBEiC^C^, A?fe SAFECO 

252. Flamdff rgieats and realleges paragrapSis 1 dnou^ 251 hracof. 
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253. iamid-Novaabcr 2000, EnroB<ii»:ai«cdwtkWor&am another surety bond 

opffflrTunity Transaction’^ similar to those previously transacted ia June, September 

and December 1 998, June 1 999, and June 2QGQ. This Sixth Transacdon vm for a surety bond 
for approximately S365 million, and would be based on the same bond form used in the First 
through Fifth Tiansacdons. 

254. By mid to late Noveafoer 2000, Travelers, St Paul, Lumbermens, Heutford, and 
Safeco representatives had agreed ^st wanted to be involved in the Sixth Transaction on the 
taqm e terms as ia the First threugh Fifth Tren^timis. 

255. Upon information belief. Travelers, St Paul, Lumbeimens, Safeco, and 
Hartford had a complete understa^aing of the material aspects of the Sixth Transaction. 

256- Upon information and belief, by November 2000, Travelers, St Paul, 
Lumbermens, Safeco, and Hartford each knew of, or were informed of, Enron’s price risk 
management activirics rdated to the prepaM forward transaction, including the use of forwards, 
sw^s, opdoas, and structured finaneing for corporate pu^oses. 

257. Thus, by Noverab©' 2DQQ, Travelers, St Paid, Lumbermens. Safeco, and Hartford 
Imew and/or vrerc mformed that ftie proposed transaction was a form of financing tbrou^ which 
Enron would racwve S365 njiliion from Mahoola advanced by JPMorgan Chesc. 

258. Travclears, St Paul, Lumbermens, Hartford and Safera visre all aware that each 
was requir«3 to pa^'ride a surety bond vdiich had to be the functional equivakat of a letter of 
credit -■ ie., a pay-ocKlemacd instaimeEL 

259. In adifition. to die lan g ua g e of the bond, .n*Morgaii Chase res^dred dat Travelers, 
St Paul, Lumbea 3 r«aa% Ksjtford aiui S&feas provide a legal opimon for fisc benefit of IPMorgaa 
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Qiase staling ihai the surety bonds were vmlid, bijiding and enforceable, according to iheir tenas, 
and that JPMorgan Chase codd rely upon them. 

260. On or about December 22, lalie AUcyne, the Counsd to the Bond Division 
of Travelers, issi^d an opinion to Mahonk, ^ consents^ th^ a copy be scat to JPiSfargan 
Chase, that, hter alia, tlK December 2000 SureQr Bond was -rand, bmdjng and enforceable 
against Travelers ^cording to its terms. 

261. On or about December 22, 2000, Allan R. Syc, an Asastaat General Counsel of 
Lumbermens, issued an opiaten to Mahonia, and consented that a copy be sent to JPMorgan 
Chase, dmt, inter alia, tbs December 2000 Surety ^ad was valid, binding and enforce^k 
against Lumbermen^ accordb^ to its lenns. 

262. On or about December 27, 2000, Rosatjaiy Quirm, cotmsel for St Paul, issued an 
cpinicHi to Mahoaia, and coaseated flist a copy be scat to JPMorgan Chase, Uiat, inter alia, the 
December 2000 Surcty Bond was valid, binding and eafcaxsabk a^nst St Paul, according to its 
tarns. - 

263. On or about Dexember 27, 2000, Robert S. Brooks, an Assistant General Counsel 
of Hartford, issued an opinica to Mateai^ and ccaiscnted that a copy be seat to JPMoigaa 
Chase, ttiat, Iniemlia, the Decemba: 20Q0 Surely Bond was valid, btnding'smd enforceable 
against Hartford, according to knns. 

264. On or about December 27, 2000, Edward H. Southon. Assistant Gensral Counsel 
of Safeco, issued mi opinioa to Mahoaia, sad ccmrcnted feat a copy be sent to IPMorgan Chase, 
that, mter alia, fee December 1^00 Surety Bond was valid, blading and enforceabk agakst 
Safeco, accor^!^ to its terms. 
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255. Oa or aboi^ Dscember 2S, 2000, Travelers, St Paul, Lumbcimcus, Haitford an4 
Safeco appitjved sad issued tb.e Surety Boad livithKos. OSI51035Q0004BCM, SD 4511 , 970483, 
51 bSBA? 3^9. sad 509 St 70, tespccdyely. for the prs^ajd forward ^aasactioa, wliicK is 
iacorporate4 herein by rcfeaiencre. 

256. Ke!yiagoa,/j^d'/i?,fi»languagcoftheDee«aber2OO0Sure^Bondandleg2l . 
opiaioas given by Travtiers, St Paid, Lumbeimens, Hartford and. Safeco to JPMorgaix Chase as 
descnbffij herfiaa, JPMoigaa Chase vare-traasSsfred ta MaiKJtiia. ^preximately S5S5,ffiJ0,000 fej 
fund the pxeptdd forward transaction. 

267. Travei«s, St Paul, Liirabecraens, Hsatforf, said Safeco, like tbe other defendants, 
COJlceaicd lafcnaadun rroin JPMorgan. Ciwtse as to which they had sujMrrior knowledge and a 
duty to disclose atid which they knew was material u> JPMorgan CIrase’s decision lo participac 
m transactkjss, and made representadous to and gave opimems to JPMorgan Chose which 
were mraleadm^ false and fiaudtilent m light of tte concealment, which coccealmeRts inchided, 
inter alfa, the fcliowiag: 

• That Travelets, St. Lnahermens, Kartfetd, and ^feco, and die ether 
defeaidants, intend U5 ignore tk; pay-oo-demand feature of the surety 
bsmds, and at the time of a claim would proceed as follows: 

• hssteadofmaldag the TecnunatiaiiPa^eRt to Mahoma which 

knew to fee the only option avaAsile, they wouid explore die 
rem^ks aonssally avaiiabk to a sure^’ on a pcr&naaaee boiK^ 

« Tky would se«^ fe Itest their potential ktsses; and 

• They wo^ddJu^^kfefQrperfo^Imacetolan^i^sexpDsa:re- 

• That the surety bonds could be viewed insuracce regulators, reinsurers, 

and officers, Ksployecs and agasis of Travelers, SL Paul, LumbcrmHJS, 
Hartford, and Si&O) and ^ otedefwidan^ as a pni^Hted foKa of 
insurant 
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26S. After JPMofgaa Chase rade ihc demand fcji payment in December 2001, 
TravdeB, Si. Paul, Lnmbfflneis, Hsitfcfd, and Safeco resisted paymrat on the grounds that, 
inter elia, bad they knom the truth shout the fijjaadal nature of the prepaid forward 
transactions, they would have deteantnoi that they wcreiiot authorized to write the bonds. In 
fact, they were at all times avrare that they were not authorized or that there was a material issue 
as to wheiher they were authorized under applicable insuisnce regidatioiis to write the bonds - 
but none of them ifcdosed this to JFMorgaa Chase, and af5imatively represented that they were 
aHthorized to do so. 

269. From time to time, but in all cases before Boren’s collapse. Tra‘vt:lefs, St Paul, 
lumhermsns. Haitford. and Safeco knew that their reinsureis had advised them that the bonds 
thev had writtert far die benefit of Mahonla could be potentially prohibited finandal guarantees, 
and may not be covered by thdr remsuranca treaties - but never disclosed this to IPMorgan 
Chase. 

270- Travelers, St Paul, humbeanCTS, Hartford, and Safeco knew feat JPMo^an 
Chase was ruiyfag on the legal opinioas of Liberty and Travelers, and knew dud JPMor^ 
Chase was not aware of the communications on these subjects betw'een Travders, St. Paul, 
Lumbermens, Hartford, and Safeco, their attorneys, and feeir rsbsurera. which undennmed tiw 
truthfulness of dreir legal opinions and representahon. 

271. Travelers, St Paul, LumbermeDS, iMbid, and Safeco kaowfegly agreed to Issi^ 
bonds which would serve iadie place of letters of credit, and wosHlQf fee rarms of the contract 
with MdKmia, be paid on demand. 
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272. Traveien'. St ?sq1*s, LambcrmeosV Hai^srd’s. and Safssa’s uaderwritaa knew 
that they would mi pay on dcmard, but r^er ^ek to mitipte then- lossss by negotiating 


273. Ttavt^sss, St ^eoI. iumberasens, and Safeco did sot diKlose tiila 

in&nEaticn to JFMorgas Qtase. 



276. Bwi&rftfifrauduIi^oomrfiaimeBlsofl^vsIefS, St Paid, iiaabemieosy 


pxxr^sts. of tMs Sk& TiamsK^oa. 

277, Accarficgly, Trawdere» St ?aul. Lumbermens, Kartftrd and Safsw arc each 
joisily and se'^sraily Me fertbc losses sustamed by JPMorgaa Chase as a result of (a) Sixth 
Tr 
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279. Each, suxeiy boirf written by the defesiiacta in coanecdon with ihc First throng 
the Six&Tiaasactioos ccnsthutes a valid and bmcSag contract between each defendant, Enron as 
da: jaincipal, and Mahooia as obligee. . 

280. Each defendant received coasideradoa mihe form of premium payments from 
Enron for undertEddng the CCTitractual t^gatjons of the respective surety bonds. 

281. 'Under each surety bond, the respective defendant insurarcc coxc^any, tn the event 
of defauit by die piiad|^, had an absolute and unconditional obligation to perform by paying 
Ae obligee, MahotuaL, a Termination Payment as set forth in each surety bond. 

2S2. On December 2, 2001, Enion Natural Gas Marketing Corp. defaulted on ite 
obllgadons under ihe prepaid forward contracts guaranteed by each sur^ bond. 

283, On Decanber 2, 2001, Eisron Corp. Med to make the Termination Payments 
under its guarantee agreements. 

ZS4. On December 7, 2001, plainliiFJPMorgaa Chase, for and on behalf of Mahonia 

Limited and Mahonia Naturd Gas Limited, gave written notice to the defendant msura?«:e 
companies of amounts which am presentiy due and owing purstant to the terms of fte surety 
bonds. 

285. On December 6, 2001, counsel for defendant Travelers sent a leher lo counsel for 
plaintiff, deman ding various items of infonaalioii that were not called for under surc^ Injuds. 

The letter demanded 'dve in&nnatioa not iates- tet Dcc^nber 1 1 , 200 1 , and stated &at “[tjo the 
extern that we do not receive ttie request®! iafoimafion &Jm you os an immetSate and timely 
basis. Travelers may be required to take legal ^os.’* 
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286. By {eneis dated Deesmber 6 and 7, ZOOl^ counsel for defendants CNA, Fireman’s 
Fuad, Hertford, tibcrly, iambentiens, asd Safeco joii^d in the letter sent by counsel for 
defendant Travelers. 

287. By a letter dated Decent 7, 2001, cotias^ for deftndard St Paul demanded 

various items cf informsdicn to were not cailesi for inadCT die surety bonds. The letter 
demanded the infennatlon not later than December 12, 200 !, and stated to “£i]o the extent that 
you fail to provide St Paul &e requested iafoimatson on a timely baris, St Paul will be 

forced to take legal aettem.” 

288. By a letter dated December 10, 2QQ1, counsel for defendant Federal denuded 
various items of information that ■were not csdled for under the surety bonds. 

289. Mahonia fully satisfied the conditions precedent tinder the smety bonds by 
forwarding the xespeciivc amotmts of prepaymenB for each prepaid forward transaction, and 
noticing defendants feat fete Enron subsidiary had defaulted under the gas contrset, feat a 
Tenninatioa Payst»at -was due, and th^ Enron Corp. had defaulted on its guarantee of the 
Termin^on Payment, feus triggering defendtos’ obligations under fee bonds, 

290. Each defendant iisurance company has breaifeed its obligations under the 
resjective surety Imiids. 

291. As aissult of these breaches by the defentot msursace compaoks, Mahoaja was 
damaged by €Kh defiatoil ia fee approximate ainouate set forth as Mows: 

(a) Ifeer^Mtrto Insurance Coji^y 525,476,327 

(b) Travelers Casual^ & Sure^ Oampai^ 525,476,327 

(c) St Paid Fae am! ^rihe Insurance Onnpany 5134,030,366 

(iQ ■ Contfeental Casualty Company/ 

National Fire hosarance Compffljy of Hartford $77,880,135 

72 i ^ 
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(=) 

Fireman’s Fund Insurance Compmy 

Si53,SS0,t3S 

(f) 

Safeco Insurance Company of America 

$55,3S6J50 

(g) 

The Travelers Indemnity Osmpany 

$240,481,616 

(h) 

Federal Insurance Ccznpwy 

$183,602,433 

0 

Hacifoid Fire Insurance Company 

$40,836,532 

ffl 

Lumbermens Mutual Casualty 

$156,150,231 


WHEREFORE, Plaintiff JPMorgaa Cbase Bank, fnr itself, and for and on bebalf of 
j/ahonia Limited and Mabcmia Natural Gas Limited, seeks jud^ect against the defendants as 
follows: 

(1 ) That defendants have breached their contracts with Mahonia Limited and Mahonia 
Natural Gas Limited in the First through the Sixth Transactions, and are liable to Mahoma 
Limited and Mahonia Natural Gas Ltd. in the amounts stated hamn, pias interest; 

(2) That e«h of the defendants are jointly and severally liable to JPhiorgan Chase on 
account of their ftaaduient conceakoent in the amount, jdus Interest, as described in the claims 
herrin; 


Rrf i6«2S0gBi>-Ds/(!0:BriS/i0:SI Jgc {3^, ” 
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(3) Grastiag plaintifTiis attorney’s fees, and the costs and disbursements of this action; 


and 


(4) Awarding panilive damages, and such other and further relief as the Court may find 
just and istsper. 

thted: New York, New York 
June 28,2002 


Attomeys for PlaiatifF JPMorgan Chase Bank for 
Itself, and for and on bcdiaif of Mahonia l/imited 
and Mahonia Natural Gas Limited 

OfCoimsd 

'WllKma H. McDavid 

Mark E. Segall 

Lawien« N. Chanea 

JPMorgan Chase Bank Legal Department 

One Chase Manhattan Plaza 

26* Floor 

NewYo!fc.NcwYoric 10081 


KELLEY DRYE & WARREN LLP 



Byu - - - _ 

-■ Iota M. Callagy flC *65) 

. WaiiamA.Es:oW<)tesi46) 
Steven P. Calcy (SC ^236) 

/ K.i! M. Merkl {NM 6704) 


101 Park Avenue 
New York, NY 10178 
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PORTFOLlO/ntRAT? G @002 

■ GeneralCologneRe. 


Noveniber^O, 2000 


Mr. Gerardo G. Maurtz 
Senior ^Ac8 President 
Chi*l3 & Son Inc 
15 Moimiain View Road 
W^ren. NJ G7t2GQ 

Rk CrecSt &ihanc«ment 

DearGeny. 






Thank ycau for taking the fims to sse Rich Pafronlk and ms last wsek. Rana and 
ycNJ asl^ ttiat wb rec^ipslder our poslUon oiTiWvanoe Payment Bonds as part of 
Future Flow SecuffRiaaSons. W® discussed this business agan wflh ths 
ai^.ro^ala people here at Generd Re and woutd like to artloiiate the basis of our 
posifiwj. We are open to con5ni»d dialog, hut at this fime we recommend against 
putting this basiness in the surely treaV. 

We are aware of the csonvsrgence of finsncal and instffanoe markets, 
bsSevB tradticmat insurers era mo>^ng Into the finance gu^nlee arena in a 
sufastanBai w^. The ffnancia! markets and certain hybrid msurance/finand^ 
product Isokers have been very creative in packaging •Insurance products’ that 
have m^y of the charscterisfcs of credit enhancaiment fnand^ guarantee 
ebiigatlons. A number of the larger surety operatioris are Involved In these deals. 

Example Future RowSeeortttzations; 

For example, "Fu&jtb Flow Securttizsttons'* take many ferms caitside fie UnRed 
States but wilWn the US we g^era^ly see the ’Advance Payment Surety Bond* 
fonnat as part of a ^andr^ v^ide in N^ich the surety bond Is the key risk 
bearirig component of the debt issuing enti^. These structures allow 'debt Tssiiers 
is levaraga ths of future reccivabies throu^ comptex securitizstlc^ 
fansacfons where the supply of some commodity .(natir^ gas, oil, etc.) Is 
guaranteed by a suraly faoni II seams ttie predominant purpose for kiture IIcjw 
transacfons is to raise low cost capita that does not show up as a on Uva 
borrwef’s balarws in ttie event of defedt the siarefy mast pay on 

demand the value of tia outstandng deU b^an^. 


CeoRitf Mumne* C«f«n^R 

RMndd C(>M, as Bax Vtatri Xtnct. SWTtonl^ ST WKn 

%i. 2 a XU* £ 01 . r«s sa S8R 

tfewcnWnescmw'ii. 
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@003, 


Gerardo G. Mauiiz 
November 20, 2030 
Page 2 


Tfad!tfon»! Advance Payment Sends^ 

Future flow securitzaUen surely bonds shodd not be confused with traditional 
advance payment bonds which are covered by most surety treab'es. Our 
perception la that tradi6onal advance payment borvis cov®” a Jew percentage (-10% 
to 25%] of the contract pries for reJatlvely short term del'n^ of goods or services 
(turtlne for power plant, steel far an ell dg, etc). C«^nly there are some pay an 
demand advance payment bonds, but ^ere ^so seem to be oth^ remedies 
a\ sBable to the surety to mitjgat* the cost of a claim In the evenx of default 

Acceleration R3Stc 

Hybrid advance payment bonds when Issued as part of a futisa flow secufir52stlcn 
fave charactsrIsScs that are closer to i^ssiclal guarantee than tradieonid advance 
payment bonds. One of Ihs key differences fs 8iat they raem te have only one 
remedy, which is to pay the outstanding balance gf the debt instrument on demand 
In the event of defeult; le; The obGges is instantly made ‘whole’’ and tie surety Is 
left to accept payments over Qme. assuming the prindpal remains viable. We view 
these hybf^ deals as felling somewhere between tradition^ pay on daimnd stored 
business and moncilne hnanda! guarantee. These deads to Is'eaK a 

cardinal rule in monollf» ffnancfel guarantee w^ch is to v«ite the 
faushess In such a way that they avoto acceieraSon payments of the underlying 
ddot K^onolines almost alwa^ struch^ deals u> provide the opdon of making 
scfiedut^ pajroents of ir^er^ and/or prindpal Ir^ead of acceleration of the 
uftoeriying debt (typical PML estimates are 2^ to 3S month interest payments). 
Thb key strategy is employed to 1) avoid a call on luH prindpal on shcKt notira tfial 
could strain liquidity resources; 2) aUow the Insurer ttexiblfi^ to manage tie warfc- 
oU of a trouble sftuation^ 3) reflect toe common knowledge toat the ultimate toss 
will be reduced (or eliminated) If toe pc^tiai woric-out period Is extended. 
Sureties can st^ i^-the advarftage ior^er work-outs If to^ have good rights of 
subrogation unde’ toe lrto«nnj^ agreement, but Ihs poiefiSal call on. resources 
involved with p^ on dem»id fer toe tuS outstan^ng balance would still be high 
and shc^ r^ee. 
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PORTFOlIOmEiTT 


.X 


@094 


Mr. Gasrdo G. Maurlz 
Noveirber 20. ::K)0Q 
Pages 


gacampla S^chige; . . 

AttacJiKi is an example future How siruciure and your current furture How portfoFio 
and pncing companson to IBustrate our percej^on. .pis diagram shows a typicsl 
structuTB which to us seams complex, 11^ basic is that credit enhanced debt 
is sold to investors and the debt is reSred with fsroceeds from the sale of aoms 
corrvnodi^. The cash Is used by the bomawer, In this case a utility, for general 
corporate purposes. The surety is a senior unsecured creator In most c^es. 

Pricing; 


iJlonoRne wrapped ot^^Sals da not trade ilka teal Aaa's. which is rafietded In 
prices eharged by ^nancial guarantee fnajrers. The attached spre adshe et shows 
&ie Chiifo future flow portfolio and g?v« a pridng example o n;fl^^TED| As an 
example of the \«Iue cretfil enhancement we looked atiRfOAc^Ospreads on 
enhanced and unenhaneed debt Issues with similar duratlorn REDACTED ] 
andiREDACTECi The market fluctuates, but al 8i!s &ne the crBajrennancemenns' 
per annum to the market Theoretically fris maximum f«1cs a 
^anaai’pafanter charge is Sie dSferenca iretween market value of identical 
era^t enhanosd debt 0 ^ the mark^ value of unentwiced debt This qu^e 
reasonably codd Kghfight She question c3f whether fte.debt Insurers are getting 
arbitraged by fmanaal markets. We believe bond insurer pricing is at least tMcB 
tfie sumty pridng In She attached spreadsheet Beyond apparent below market 
prica^ by the surefies appear to take addSond volafitily ridt thjoi^ Bie 

acceleration payment of the outstanding debt We conduda that the surety Is 
tekJns Of* ti** helov martet price and substantial additional 

exposure when compared to financdal gua^ee Insurera, 3 eomblnadon that 
we fee! wB! evenhti^Iy. cause severe loss. 

Reinsurance Llmltg; 


We believe you have approximately j REDACTED jt-eaty reinsurance capacity per 
princ^aL These freafies attedi on a per prindp^ basis, therefore, the notional 
exposure for each bond per prindpal must be addedjogethgjr: i^appears your 
exposures ere Wei! fri sccas^jf.,teeaty limSs (ovsrj REDACTED We 

•belfeva Ihe initial PMU will be’^^*^|of the oulstand&Tf13^nra!ahcai-“irwr^«fBty 
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Pt^FOao/TREATI G 


@1005 


Mr. Geranio G, Maurat 
November 20, 2000 
Page 4 


Win te_vs-i«EJa=tot I bedacteo | ^ J 

r" REDACTED • Even H mcov^ is avaSabJe dcwn the road, the sure^ wnl 
‘■SRiaTirSmSaaSrartam lha pay on demand Instruments. Quarterly EPS can be 
gravely fnparted. 

Credit Enh?neenie^ Strategy: 

Beyond die pui^ pricing issue, we feel Ifiat a rattonat appraar* to IKs business 
Inquires moro than traditional surety undenwillng. At this point we are not saying 
that WE v«ffl not support this dsss of fausinass, but rather wa feel 11 trill be to our 
mutual tsenefit to discuss thes» opporturtiBes on a case by tasa bass. 

. Underwrifirtg, pricing, portfolio managemettl and littits management aro among the 
areas that we sho5d be worldng on tog^har to assure a raBonal use of our 
capacity and cspBsL We rsrteunly led that any credit enhanianent obligaHort 
suet, as the above descrfced advance payment bonds, certain lease guarantees or 
other orergt errhancement of debt in an Insuranoa wrapper should be sut^ect to 
farmer discussion on a case by MSe. 

Obviously as a rdrrsurer we are not on the front Snes of tWs type prcduci 
development and we have much to team. We ara very much iniaresled in your 
observations on this subject. _ 



ce: RanaNlkpour 
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^Kemper. 

Insurance Companies 


To: Brian Schmalz 
From: James Crinnton 
Date: April 2fi, 2001 
Subject: Ffnandal Gedirantee Audit for the Commercial hook of Kemper Surety 

HEnron Corporatl^ls an account written out of our Dallas office. Enron is one of the 
world’s lar^strlntegrated natural ^ and elerttfiaty compartles. Enron Is broken up Into ' 
'T?«kr^6u^ They ^3ups are, Exfrforadrai and Producdcn, *e Cas PIpeUne Croup. 
Wholesale Energy Operations and Retail Energy Services, 

Enron Is written out rrf cur Dallas office. Mike Davis is fte lead underwriter for this 
accounL 

Bonded ObKgatlon 

Kemper has a total of 3 bonds ouBtandingfor Enron Corporation. Two advance payment 
bonds, one of them Is for SIDOMM and the other is $72.6MM, The obligee for both 
advance payment bonds is Mahonia Ltd. The first Natural Gas Invenfo 7 Forward Sale 
Contract between Enron and Mahonia Ltd. was signed on June 28* 2000. It was a J400MM 
raniract and Kemper took 15% of dte Itabtll^. The SIOOMM in liabaity Is on bond 
#001825. The second contract w^agnedS months lauf In December 2Q£©. It was 
worth $330MM. On this deal Kemper took 22% or S72-6MM. IBond #9704031 in both 
cases Mahonia Lri. paid a fixed amount of money up front In return for a set supply of 
natural gas over a period of time. In consideration of receiving all of Uie money up front, 
Enron, as principal has put up a bond to Mahonia guaranteeing the supply of natural gas per 
Ae smiract So* of these bonds are identical in forms of ian^ge, and bo* are oi> 
demand type InstrumenB. The sureties on both of the bonds have 1 0 days a^er recsfpl of a 
written notice of daim » make a payment to the obligee. The language surrounding this 
term on die bond ^ sepf otsrous amd waives some of the standard ddenss suraSes 
normally employ during a dalms process. 

On both of these boneb. the aggre^fo Kabllicy of «di surety dedtnes each month as the 
gas Is delivered. Both bontfe have their respective reduaJon schedule attached to the back 
of them. As of today (4730/01) bo* bonds are still at their maximum 11*%. Bond 
#97CW83 vvill begpn decreasli^ fo June wHh foO runoff to be ramplefo on 1/1^16. Bond 
#001825 wHl not begin to decreaM: in liability until January 2003, with full runoff to be 

1 
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■TPMorgaiF fha^p. Bank v. Liberty Mutual Insurance Co., et. al. 
01 Civ. 11523 (JSR) 


PAGE 2 TO EXHIBIT “G” APiNEXED TO THE AMENDED COMPLAINT, 
DATED JUNE 28, 2002, HAS BEEN FILED WITH THE COURT 
UNDER SEAL, PURSUANT TO THE PROTECTIVE ORDER 
ENTERED ON MAY 6, 2002 


NY0l/SMnm743937,l 
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outcompi^ely ail of the pertinent Information. The 12^31/00 annual review needs to 

be asmpieted on this aarounL 

Summ^ 

From ail accounts Enron is a large enou^ account wi* a strong balance sheet, cash flow 
and svailable aedk fadlities to warrant Kemper to issue such onerous bonds. The two 
^ance payment bonds fin^^Sal guarantees des|«te tiieir peffefimrtos obi^tlon to 
supply natural gas. The sola obligation of the lasthond is to guarantee a premium payment 
if Enron fails to do so. All three bonds have a very long tail of liabili^ wiA very short turn 
around times to pay a dafm. The bond's language implies Hiat they are very hard, if not 
impossible to cancel Based on Enron's Rnandal sirengdi I would recommend these bng 

tail Flnancia! guarantees as an acceptable nsk on a going forward basis. The bonds 
themselves are very oneroys in nature and ! would net recommend that we write these 
types of obfigadottt in the future unless they are for one of the financially strongest 
companies in their reactive IndusCry. 

Finandal Guarantee 

Based upon my understanding of what Kemper's reinsurer's current views on financial 
guaQntee oHigation;!^ these bonds would faR into their category of a finanda! guarantee. 

All three bond's language reads more like an LOC with an 8 or 1 Q-day demand clause. It is 
my uftderetanding of the rdnsorer's position, that despite Enron's size and stature within its 
industry, we should avoid writing these types of obligations in the future. 

Follow UP Questions 
None at this lime... 


Additional Commayts: Otra// Snmn is a good credit risk and qualifies finana'slfy for the o/s 
exposure. Also, once <Wiwy of naUiest ps under the contracts begin, the BabUfy decreases 
consistently from month to month. 

The two issues are prke rdative to risk and capacity, and reimurancs tn 

general, rates for a we7 heeled prlndpal on this class are loo cheap. We simply cannot 
cba|^ enet/^ to support our vfw risk, paeticulariy gnmn the size and term of the abl^aiians 
Kemperis finure appdite on dass wH be fimrW to qualified accounts for w^Fcfj we can- 

charge appropriate rates. 

Sated on notes M the life, Kemper tffscussed the risk with reinsurers prior w writing any 
bonds. An early underwriting memo md/caies reinsurefs had no ob/ections. ft is my 
unrkfstandlf^ that Smss fe participates h simdar transactions an a dkea bash in its spedaf 
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risk divhion. A valid concsrii from tfte ceinsurznce perspect^e Is the aggregale market 
capacity, if each transactiofi is several StOOmm, retiring panJdpajJqn of several sureties, 
and £firon ente/s nito many transactions, any reinsurer can find it has much more exposure 
than it desires. We share the responsibUJty to help insurers manage their exposure when 
entering into shared accounts. MKWeissbaum, 5/2/07 
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Date:' Noveoibta- 19. 1998 

To: (adbabChchabitJoliaDa^.ISSKawYodt 

Fran: R«^y Ojhtwn. I.BS-PallM . ' 

Pkone (972)233-6078 
' So{i|«fc iorottCerp, ^'BsxqjO 

I ihave declined LBS* partidpatioB iQ ilte esdsnieii S2S0MM ‘'^^ 0 IU a* bpod that we 
bawbeea£»)SSS^ <7^ sacral d^. AsysaJausw.wchftvebetmteldshBlthe 
hand is nqmted hy 1 liSQ^S a^usJi sddsBooal d^Hbas stt yet besi for^mlag. 
Kevcdfaeless, FUl Bair coofimied ihaX the be»! Is a "ga*. He xepcms that the other feitr 
suieisapBiilcIpadi^ea thepzndausMahosta bead have all Indicated tbelrwUlifl^ess to 
ptBvI&B»anadSicredltsad:eap^(adbgbosda5W^ He has also iBdIr-svfd &»t each 
of these suredes would be wHGz^ ta aceepcthe enclie S25QIdMrisk witimu odier ca- 
cure^ panxdpaliaii. 

‘ I have «(pl^ed to PhH dtat all eo c sentcd hope that otir deeSnattca oa this sin^e 
Bsosaedon wSl be followed by conunvuBS involvecoau on sisiSar fbsure Eaion and 

rredh ;vw4 .t of dtls t^pe. My esplaoadon for cur loabHlty to go fbrwaid vdih 
tMs paidcudar bead testiest taduded die 

• IBS' iaeteasii^ swaxeness and sciudny of ALL large financial guaames type 
transasdoBs botn af In^ulaE” atdecwndng Issues, huiudstg, but tat Isaitsd 
to; cross default and segadve pledge pta^aos (to&er directly m the bond or is 
the acseuaf's debt lastniseats and/ec credit agrecs'^''^); objectiomble bond 
ft^t p r t si tsa^ ^e, bo^ esosi^ Isf a In Libert Muoal’s eraSU 

nda^ eb[flcdofia,b!^ weeded aastst? *topaiaar lenos and posadble 
“Appleloa." law violadons. 

> Our need to er^lcre die pesabS!^ af ebt^miag « *^an passu” poddes e^paaZ to 
Eaion's most restrledve. asKcuted ezeditor (Phil sod 1 have previously 
dlscoaed tHs tstderwdtisg: jdalesepfay nd he agrees with o v spicuch. He 
does l«wevtr, c^bt&l^ ^uesdm toe cm&meixlal vla^iqr cf inc aedaas 
idative to edw LBS (dorsesde) aesouBts of EaroiTs oa^twortfauBss and lathe 
eoKsxtofedistetluxstBetlGsappeartobcwilUsgtodo odtoeutnisilar 
itufesaay isotecStas). 
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LIB-DCM544 

wan 33VK3 » 
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• Tbeua&flUsateiim^cfthuliODdxi^aestlaxda^fiaioX^S*^ 

chaage4feh«^ng Qs^es\inRting ajipraadt qq 'daese tROsacdoos toge^r wi^ our 
coQtLniUBg ioabiUly to pixrvtdB Hm alicxnatxve dates fe&ffwlDg our rta^test 

&t aa izaasseiil socetsis with Eotoa (we were aU awxie of asoiher Mafaoela 

tn ^ fniirfa tparter eflhLsysgr »l &e fena af tfta Ono 
the most RcestMahonialiQBd). 

• Tljc seed to g^ro^ce Chief Uatewifterte ibe aegagt b gotqm di T a 

with Hs as wdl as aD of our seed to gm greater eonSdeace ux our 

usdersuadlng of ffertaie ncuisrwri&ig csQsidmtiosa, g&aoally: THs is 
emphs^sd m tssodaSnaw^Bstia's t^ldly escalsd^sun^ seeds sad our 
tmdemsadtr^ofthe aeeavBS*s tn wa fi oa to taJx fariset adveBage of surety 
products ia lieu of hs owa baaidag fadSiUes. 

Phil has requested that provide -vtth a 'wvbcea fttspoBse BudvBffig tbe sndsfnmiy 

Issues that we believe we must have to support fiitiffe Mahoiua-like traasadions. 
Re3a:3Qng.hesapp9ZTstk;thou^pTOGesbd;didouraeBdsuitfals8rea. Hewouldlihe 
to preseat «vr regoest a* Ssrao fa t^iurtmdew wiof te- oar aegiial \^!tk wfe tkw 

Forthispu:pose,Imustrelyuponyou8nd/orSLD. Oace we have funushed these 
Indemniiy aeeds to Phil, he will anempe to '‘sell’* our posiuon to Eatoa, at least for 
purposes' ofcffi^td&gdlaleg with At(heS&mof^veiy,PhiiwiUals9eBcmBags 
Earan to seriously eaosldfir the meR*.s of our seeds and tis i a i p o rtta ce of tetaming 
ndadOBS with LBS. 

* Like Phil midesstaads the risk to hods his and ots fhsae as a remit of Ms 
recBToraeadiag that Enros provide LBS with a mace secure tndeniaiiy arrangemeiu;. 
Clea^, the eompetidve ciii^Uce will woik ajgjessivety againsi us oa this. In this 
legard, I feel that we ^va Kim r epr e sc^ ng our ^eedve mteeests. 

Please help ate to ke^ ear chances of account reieotioa alive hy expedidng the requested 
mde3Bfli^war£ag- ZsAsure you egses with cu that it Is vitally IsapsitanlWe stove 
qmekly oa this g|vea theunfortusatt evests of fte past few days and weeks. 


LIB-004545 


Qf j ts«Zfiog8^ woo^sr.is/onet zo.g t M 


mjl 3SVH3 K 
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ADVANCE PAVMENT SUPPLY SUHHXY BOND 


Tzisdpak BszssKuuzdGasMsbsi&gCR^ ^ 

Sureties; l&ettr Mutual sadTiavelHS 

-p' 

peaal Sum SZSCMM - dall Boc be cuinulaiive and s&aHl« ndmd aiasmac'aLll7 and penoao^T 

fiumtJraetBfijxttfflaoKJtdaBOBwiiidksiUtKicdesiaitX &imcw«s!ianthB»ui«Iesag^^ 
lisbilftyecqwdtheMM^bfyMistxaiBaPaal&jaineascattie&ac'attsaie^boBd-witocRaiato 
'«£aebed&a^ss«acy!&Baieed'V8dj>3nBS»{s^te^ ' > ■<• ^*^7^ 

CiwMNanidtte&voiioqrrcreaiiiSfleCbntnBtaiidtlapit^jidpitepaiiiSjMBioiila toZonm 

Swedes bavc 4sn»>d “ t« SBVwal^ and sot Joiniljr liable wider this bead sad the rr^rlr^r^^ lialiIGty of ' 
each Eure^ is l^wd le 501^ of the total ho^ eapQEUR, 

Caai'tsoB precadent to ai^ ri^ of teajswy flat eUipe or Cbass WuiliatBa Bank ea Wialf of die 


a) Termlnatioa Payrecat is ducuodwthe lenas of the agnrtacnt and state the uapaid amount tfsn^ 
termination pa^yxnest 

b}EnnnMaric«t£Ogh3Ssoca2adeterTainadQapayTBeDtiBft]ll ^ 

c}EarswliasimtmadB5ac3xf^BicalSaacsffl;^cewidiiieusrjasofdisgiaraaWeagrat^ient Ca 
d) p^cta fiois the fa due widdn 10 di^ after reas^ ef TOttta safe 6801 cas* naeQ' Bp to 

dicir % interest of the lesser I) ^ oapaid aaonnl of sa A teniunatioa paymeai or 2) the taonthly 
Atoxiitwu penal stun in effect at d» ttme the wriaen secies fa reedvei Demand lastrumenl 

Pata^apb 7 bameaUy states that surc^baswperfiMmttoderthet«3nduiespccfivsofUicva]uai«Udiyor 
cnTaicsabilitsr of ^ tAUgafions of the Prinsspa! nadei theagresmeot or Enron under tbs Soaraatr ^ 

Agneswet -Bs^al]^fiizsiies«niveaUd«&ssB Oewro bavo bo outs 

Paragraph S O^me fisr pertbmsiK cf ar cBOplianss widi say prevision of tl« agrcBCseai BhaUbe 
n^ved. ortaried or renewed. Concert we eauli get extesded oat past orjgjnal corspledon date. 
afljr of the provisfoos of the agreemeot or the goasaniee agrewotat or any oater agzeemesc can be 
nifldiSed. Creates aome coBcen over cflBtnctnal risk 

ftiiagrapilO: Subjtaw the laws efthe State of New Yo* 

faiagi^b 22 Ea<a laat^s aadear this bond Shdi Bea» en siKh wre^ payjBcai porsuaid to the 

wiittea QoScs oa qrbrfiae SMNYC itoe, 7-3 1-2002, or if ^e wrfoea notice has not been received an or 
EajHralion Date eua the BapInziQB Daw 


IS j lo^M^sroM/oo^sns/oPSi las i (asMl 


Tim 3SVHD mu 
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JOSEPH i, imSflMAiN, CO!«»KHCUT. CKAlBliliN 


eaSLLEVBJ. MHWGAK 
OANISL K. AKAX*. HAWW! 

RKMAAO J. OUSSIN. lUNOe 
scaffiTa roiwicsti.1. newjbwev 
MAXCUUND, GEORGIA 
TWQtilAS B. CARPBf. OEWWARE 
JEAN CARNAHAN. MISSOURI 
MANK OAVTON. >«KNESarA 



lanital States Senate 


JOYCEA. RSanSCHfifESN. I 


SOiARC* A HEKTUMC, MlWHWrv STAJTOlSECTOa 


coMMime ON 

GOVERNMENTAL AFFAIRS 


WASHiNQTON, DC 20510-6250 


July 9, 2002 


Ms. Ahuva Gen^k, Esquira 

Vice President and Assistant General Counsel 

Legal Department 

J.P. Morgan Chase &. Co. , 

Floor 26 

One Chase Manhattan Plaza 

New York, NY 10081 ViaFax at 212-552-1295 

D^ Ahuva: 

There am anumber of additional facts that the Subcommittee n^ds to obtain before our 
hearing on July 23. Please provide the following: 

A list of all prepay transactions J.P. Morgan Chase entered into with Enron. Provide the 
name of the transaction, date, commodity, and amount of e^h transaction. Furthermore, provide 
the total amount of fees diat J.P. Morgan Chase earned in connection with each transaction, 
including, but not Kmited to, up-front structuring and arrangement f^s and the implied interest 
rate earned on each transaction. 


Does J.P. Morgan Chase pay all fees associated with Mahonia Ltd. Mahonia Natural 
Gas Ltd. (Mahonia)? Does LP. Morgan Chase pay any fees or costs for the administration or 
management of Mahonia to Mourant du Feu & Jeime, separate from fees related to specific 
transactions Mahonia enters into with J. P. Morgan Chase? 

The official position, title, and department (group, division, etc.) of J.P- Morgan Chase 
that the following individuals work for cunently (as of July 2002) and worked Jot during tiie 
period(s) indicated next to the individual’s name: 


A. Richard S. Walker (November 1998 and June 1 999) 

B. Jeffery W. Deliapina (November 1998 and June 1999) 

C. Bob Mertensotto (June 1999) 

D. Robert Traband (June 1999) 

E. Christopher Wardell (June 1999) 
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Please contact me if you have any questions and to schedule the call with Mr. Levy (202- 
224-9505). Thank you for your assistance. 


Sincerely, 

Bob Roach 
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UMtsli L£,UA.L 


®JI»MorganChase 

One Chase Man^^nan Piaza. 26th Boor Ahyva Ganack 

New York. New York 10081 Assistant Generai Counsel 

Tel 212-552-0918 
Fax 212-552-1235 
Ahuva.Genack@»chase.com 


TKLECOPmR TRANSMITTAL SHEET 


DEUVERTO: 


KAXNCHS).: 

DATE: 

KE: 

MESSAGE: 


RoBSK-Kfasdiner 

Pertnanent SuScomniittee on Investigaljans 

202-22*-1972 

July 1«. 2002 

Mease see attaclied 


Attacbsd is a copy of Oie JJ*. Mca^an Chss: ofiScos' cain^ and Oie^ titles, as well as the 
transaction iofoima&n you isquiied dH»2L 


PAGES WCLTOING THIS COVER SHEET: 3 


IF YOU DONOT RECEIVE ALL THErACES, PLEAS* OUi BACK AS SOON AS POSSIBLE ATCizJSSMlSIZ 


The ^^rmeoSoa eaUtdnedia ihisfae^ihntssa^kiilt^lyfai^^eeedmdcunfidtnMtairifitnmiiM inimi'atjI'om^^fAeu.vei^fAc! 
jraiiviiiunl or onti^ ahoae. ^ Ae rtoder of Ais massasgn is ihe tniended rec^nkatt, you arv hetviy *ait^04 Atti otty 

dtsstojaneiioit. iisrihuAin or copy of this tdeex^ is s&ietfy pttdt&i&sd. ff" you htrve rttxfved fkts udoeopy In error, pkasc 
inoKoiioiJdymi^tabylele^iTmtandraiirn^ori^nalmesse^toiisaiiheeddresseAow via the United Postal Service, 

ThsAyaoi 



The cunrsnt (as of My 2002) and past positions, titles and departments of certain 
individnals woifcmg for J.P.Morgan Chase are as follows: 

A. Richard S. Walker currently serves as Managing Director, Invcstmrait Banking, Client 
Management group, this is the same position he held in November of 1 99S and June of 
1999. 

B. Jeffrey W. Itell^iiia cuirently serves as Managing Director, Invrstoatf Banking. Credit 
& Rate Markets, NV Energy Derivatives Marketing groop. He served as Vice President 
ofttiis ^uptoNovanberof 1998 and June of 1999. 

C. Bob Matensotto currently serves as Mana^g Director, Corporate Banking, Global 
Credit Managranent, Oil and Gas group, the same position he held in June 1999. 

D. Robert Traband cunently serves as Vice President, Corporate Banking, Oil & Gas group. 
He held the same position in June of 1999. 

E. Christopher Wardell currently serves as Managing Director, Deputy General Credit 
Officer, Nrsth Amatica Corporate Credit and Middle Market Corporate Credit groups. In 
June of 1999, he served as Mana^g Director, Gioiqi Credit Executive, North America 
Corporate Credit group. 

F. Dinsa Mehta currently serves as Managing Director, Credit & Rates Market, Global 
Commodities and FX Cations ^np. He held the same position in June of 1 999. 

G. George Sericc currently serves as Vice President, Investment Banking, Corporate 
Solutions group. In June of 1999, he eerved as Vice President, Investment Banking, 
Global Syndication Finance groi^. 

H. Karen Simon currently serves as Managing Director, Investment Banking, Credit & Rate 
Markets, Global Syndication Finance groi^. 
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FROM CHASE LEGAL 


Date 

Amount 

Dec. 1997 

S 6,028,000 

June 1998 

48.541,454 

Dec. 1998 

85,360.508 

June 1999 

298,012,165 

June 2000 

519,603.740 

Dec. 2000 

255,228,323 

Sept. 2001 

176,000,000 
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J PMorganChase 


Ahuva G^iack 
Vice President and 
Assistant General Counsel 

Legal Department 


July 22, 2002 


Via Facsimile f202-224-l972) 

Robert L. Roach, Esq. 

Counsel & Chief Investigator 

Pennancnt Subcommittee on Investigations 

United States Senate 

199 Russell Building 

Washington, DC 20510 

Dear Mr. Ro^h: 

In response to your inquiry, dated July 9, 2002, we are providing information 
pertain^ tc J.P.Morgaii Cease's ("JPMC") relationship with Enron, Mahonia md 

Mahonia Natural Gas Ltd. in connection with certain natural gas and crude oil transactions, 
^le wc believe this information is substantially accurate, given the nine ftame you desipied 

for a response, we did not have an opportunity fully to. review OUT -files, : ■ 

Prepay Transaction Details 

While J.P .Morgan Chase did not enter into any prepaid transaction with any 
Enron entity, I ^sume that you are requesting infonnation involving prqjaid transacficids 
involving Mahonia Limited and Mahonia Natural Gas Ltd. (collectively, Mahonia), JPMC and 
an Enron entity. Attached herewith is a chart addressing available infonnation for prepaid 
transactions involving JPMC, Mahonia and Enron. Please note that the fees indicated do not 
include m "implied interest rate" earned on each transaction. We are in the process of 
determining the number of basis points JPMC earned on each financing and will provide yon 
with such information as soon as it is available. Further, the 1992 prepaid transaction involved 
stonevrlle Aegean Limited rather than a Mahonia entity and we have included the infonnation 
for your convenience. 

JPMC*s Payment of Fees A ssociated with Mahonia Entities 

Based on the information currently available, we believe that JPMC 
payments to Mourant du Feu & Jeune for the administration of Mahonia. In addition, JPMC paid 
the following: 

• Mahonia's aimual Jersey statutory charges, 

• Mourant & Co.’s fee for administrative services related to each transaction, and 

• Mourant du Feu & Jeune's legal fee for providing the legal opinion for each transaction. 


J.R Mbi^an Chase A Co. • One Chase ManhaTmn PIk», Fleer 26. New York. NY 10081 
Telephone; 212 S52 0918 • Facrimlle; 212 552 1295 
ihUYa.gensekSdiase.com 



Robert L. Roach, Esq. 
July 22, 2002 
Page 2 
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JPMC Employees 


The current (as of July 2002) and past positions, titles and departments of certain 
individuals working for JPMC are as follows: 

A. Richard S. Walker currently serves as Managing Director, Investment Banking. Client 
Management group. This is the same position he held in November of 1 998 and June of 
1999. 

B. Jeffrey W. Dellapina currently serves as Managing Director, Investment Banking. Credit 
& Rate Markets, NY Energy Derivatives Marketing group. He served as Vice Pre.<ndent 
of this group in November of 1998 and June of 1999. 

C. Bob Mertensotto currently serves as Managing Director, Corporate Banking, Global 
Credit Management, Oil and Gas group, the same position he held in June 1999. 

D. Robert Trabaud currently serves as Vice President, Corporate Banking, Oil & Gas group. 
He held the same position in June of 1999. 

E. Christopher Wardell currently serves as Managing Director, Deputy General Credit 
Offreer, North America Corporate Credit and Middle Market Corporate Credit groups. In 
June of 1999, he served as Managing Director, Group Credit Executive, North America 
Corporate Credit group. 

F. Dinsa Mehta currently serves as Managing Director, Credit & Rates Maritet. Global 
Commodities and FX Options group. He held the same position in June of 1 999. 

G. George Serice currently serves as Vice President, Investment Banking, Corporate 
Solutions group. In June of 1999. he served as Vice President, Investment Banking, 
Global Syndication Finance group. 

H. Karen Simon currently serves as Managing Director, Investment Banking, Credit & Rate 
Markets, Global Syndication Finance poup. 


provided. 


Please call me if you have any questions regarding any of the information 

Sincerely, 

^{JrwUreL. 

Ahuva Gcaack, Esq. 


AG/dch 

Enclosure 


I03290:v01 
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JPMorganChase 


Ahuva Cenaek 
Vice President and 
Assistant General Counsel 
Legal Department 


July 18, 2002 


Bv Fflcsimfle Trap§iniSBion 

Robert L. Roach, Esq. 

Counsel & Chief Investigator 

Permanent Subcommittee on Investigations 

United States Senate 

199 Russell Building 

Washmgtotu DC 20510 

Dear Mr. Roach: 

T am writing in response to the Subcommittee's subpoena dated July 2, 2002. 

The names of J.P. Mtngan Chase & Co. C'JPMC”) clients or counterparties that engaged in 
commodity prepaid forward Iransaclions with a special purpose vehicle ("SPV^, the identity of the 
SPV, the number of hransaction that each enti^ entered into with the SPV, and whether the entity 
entered into a swap with JFMC are as follows: 



Number of 


Swap W/XPMC 


Responsive 


For Equal or 

Client 

Transiicfians 

spy 

Partial Volumes 

Columbia Natural Resources Inc. 

2 

Mahonia Q. Ltd. 

No 



Mahonia Ltd. 

No 

MetaJleesellschaft CoTp< 


Mahonia Ltd. 

Yes 

Occidental Petroleum Company 

1 

Mahonia Ltd. 

Yes 

Ocean Energy Inc. 

1 

Mahonia Ltd. 

No 

Santa Fe Snyder Cozp. 

2 


No 

Tom Brown Inc. 

1 


No 


This response is based on infonnation cuirently available. Should we determine &al there are 
any additional clients or counterparties tiiat entered into transactions described in the subpoena we will 
so notify you. 


AG:imh 


in.')2SR;v01 


truly youfey 

JJL Morgan Ombc ft Ca. > One Chase ManhaUan Plaza, Floor 26, Mew York, MV 10081 
Telephone: 212 5S2 0918 • Pacsimile: 212 »2 1295 
ahuva.genackOchase.com 


Permanent Subcommittee on Investigations 

EXHIBIT #185q 
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JOSEPH I. UEBERMAN. CONNECTICUT. CHMfUMN 

CARL LEVIN, MICHIGAN FRED THOMPSON. TENNESSEE 

DANIEL K. AKAKA. HAWAn TED STEVENS. ALASKA 

RICHAnDJ.DURSIN,ILUNOI$ SUSAN M. COLUNS, MAINE 

ROKRTG. TORRICELU. NEW JERSEY GEORGE V. VOINOVICH, OHIO 

MAX CLELAND, GEORGIA PETE V. DOMENia NEW MEXICO 

THOMAS R. CARPER. ULAWARE THAD COCHRAN. MISSISSIPPI 

JEAN CARNAHAN, MISSOURI R08ERT F. BENNETT. UTAH 

MARX DAYTON. MINNESOTA JIM BUNNING. KENTUCKY 

JOYCE A. fSCHTSCHAFFEN. STAFF OnECTOR AND COUNSEL 
HANNAH S. SISTARE, MINORITY STAFF DIRECTOR AND COUNSEL 


My 25. 2002 

Mr. William B. Harrison, Jr. 

President and Chief Executive Officer 
I.P. Morgan Chase & Co. 

270 Park Avenue 
New York, N.Y. 10017 

Dear Mr. Harrison: 

Earlier this week the Permanent Subcommittee on Investigations held a hearing on the role 
of financial institutions like yours in .the collapse of the Enron Corporation. One of the very 
troubling fachial issues that emerged was Chase’s use of a Special Purpose Vehicle (SPV), 
Mahonia, I-tcL (and its successors), as a pass-throu^ entity established in Jersey for Enron’ s 
“prepays” in which Chase participated. Documents the Subcommittee obtained show that Chase 
directed its agent, the law firm of Mourant du Feu & Jeune, to establish an SPV in Jersey that 
would be “controlled by Chase” but not “wholly owned” by Chase and tiiat to accomplish this. 
Chase wanted to establish a charitable trust that would own a holding company that would own 
the SPV. Chase witnesses told us that Chase neither owns or controls Mahonia despite the 
documents presented at the hearing and the statements of the witnesses that Chase pays 
Mahonia’ s attorney fees and all costs associated with the administration of Mahonia, that Mahonia 
has not entered into a commercial transaction that did not involve Qiase, and that Chase served as 
Mahonia’ s agent on all of the prepays in which Chase and Mahonia were involved. 

We ask that you, personally, no later than 12 PJvl Monday afternoon, July 29*: 1) 
answer the following questions on behalf of Chase under oath and return them to the 
Subcommittee office, SR-199; and 2) instruct/direct your agents, attorneys and all other parties 
responsible for the formation, operation, administration or management of Mahonia Limited, 
Mahonia II Limited, and Mahonia Natural Gas Limited (collectively called “Mahonia”) (including 
but not limi ted to Mourant du Feu & Jeune, Mourant & Co. Trustees limited, Mourant & Co., 
Eastmoss Limited, The Eastmoss Trust, Juris limited, lively limited, and all entities that have a 
beneficial or controlling interest in, or agency relationship witti, Delta) to make available to the 
Subco mmi ttee all docun^nts related to the ownership, formation, op^ation, administration or 
management of Mahonia, and all documents that address or indicate Chase’s relationship to 
Mahonia. 

QUESTIONS: (Please note that any reference to Chase is intended to include any entity 
related to Chase or Chase’s agent.) 

1) Did Chase establish Mahonia and, if so, when, for what purpose and why in Jersey? 


Bnited States ^cnatt 

COMMITTEE ON 
GOVERNMENTAL AFFAIRS 
WASHINGTON. DC 20510-6250 
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Mr. William B. Harrison, Jr. 

July 25, 2002 
Page Two 

2) Does Chase own Mahonia, and if it doesn’t, who does? 

3) the owner of Mahonia is a charitable trust, does Chase own the charitable trust, and if 
it doesn’t, who does? 

4) Who serves on the Board of Directors of Mahonia and the entity that owns Mahonia? 

5) Who is the a^nt for Mahonia and who is the agent for the entity diat owns Mahonia? 

6) DoesChasepayfor:Mahonia’s administrative fees? Registration fees? Attorney fees? 
Transactions fees? 

7) When a non-Chase entity does business with Mahonia, with whom does the entity 
conduct the negotiations ~ a Chase employee or a Mahonia employee? 

8) What obligations do any of die attorneys, trustees, juimimstrators, directors, or 
beneficial owners of Mahonia have to Chase with respect to Mahonia and separate and apart from 
Mahonia? 


9) Does Chase effectively control Mahonia? 

If you have any questions about this request, please contact either or us or have your staff 
contact Robert Roach, Counsel and Chief Investigator of the Subcommittee at 202-224-9505. 

Sincerely, ^ 

Susan C^illins Carl Levin 


CL:ljg 


Ranking Member Ch airman 

Permanent Subcommittee on Investigations 
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JPMorganChase 


William B. Harrison, ir. 

Chairman and Chief Executive Officer 

July 29, 2002 


VIA FEDERAL EXPRESS & FACSTMTT ,F, 

The Honorable Carl Levin 
The Honorable Susan M. Collins 
United States Senate 

Permanent Subcommittee On Investigations 
199 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Levin and Senator Collins: 

As Chairman and Chief Executive Officer of J.P. Morgan Chase & Co., I submit this 
letter in response to the Permanent Subcommittee on Investigations’ July 25, 2002 request for 
certain information regarding the relationship and dealings of J.P. Morgan Chase & Co., and its 
affiliates and their predecessors (“JPMorgan Chase”) with Mahonia Limited (“Mahonia”). I do 
not have personal knowledge of, and, therefore, cannot attest on the basis of my personal 
knowledge to, the facts necessary to answer the Subcommittee’s questions. Instead, those with 
knowledge of the facts and familiarity with the relevant documents have been consulted, and I 
submit the following responses on behalf of JPMorgan Chase. I note that (i) you have imposed a 
very short deadline for answering your questions, (ii) many of the events in question took place 
ten or more years ago, and (iii) there may be relevant facts not known to JPMorgan Chase. JP 
Morgan Chase has, however, sought to obtain the best information available, and it has prepared 
this response on the basis of that information. 

At the outset, I should point out a few basic facts relating to Mahonia. Mahonia is a 
special purpose entity incorporated in 1992 at JPMorgan Chase’s request. As is typical with 
special purpose entities, whether they are organized in the United States or elsewhere, Mahonia 
was formed to participate in transactions arranged by the sponsor, in this case JPMorgan Chase. 
Mahonia is a legally independent entity that has its own shareholders and directors and makes its 
own decisions about whether to enter into transactions. JPMorgan Chase has no power to 
compel Mahonia to enter into a transaction Mahonia does not wish to enter into. Once Mahonia 
accepts a particular transaction and transaction documents are executed, Mahonia appoints 
JPMorgan Chase as its agent for that transaction. That appointment gives JPMorgan Chase the 
power and authority to carry out the steps necessary to perform the transaction on Mahonia’s 
behalf 


1. Did Chase establish Mahonia and, if so, for what purpose and why in Jersey? 

Mahonia was established at JPMorgan Chase’s request in December 1992 by Mourant du 
Feu & Jeune, acting on behalf of The Eastmoss Trust. 


J.P. Morgan Chase & Co. ♦ 270 Park Avenue, New York, NY 1D01 7-2070 
Telephone: 212 270 4019 
william.harrisonechase.com 
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Mahonia was established to participate in transactions arranged by JPMorg^ Chase (as 
was explained by Mourant du Feu & Jeune to the Jersey authorities at the time Mahonia was 
incorporated). It was not incorporated in contemplation of a transaction with Enron but in 
contemplation of a transaction with one or more other clients of JPMorgan Chase that did not 
proceed. Having been incorporated but not used, Mahonia was then identified as available for 
use in a June 1993 prepay transaction with Enron. 

At the time, The Chase Manhattan Bank, N. A. (predecessor to The Chase Manhattan 
Bank and, later, JPMorgmi Chase Bank) believed that it did not have regulatory authority to take 
physical delivery of commodities such as oil or gas. To satisfy regulatory requirements, 
Mahonia served as the entity that received physical delivery of gas or oil from Enron under the 
gas and oil forward contracts referred to as prepays. The reason that JPMorgan Chase utilized a 
Jersey special purpose entity, as opposed to an entity in another jurisdiction, is that some 
JPMorgan Chase employees who worked on the early Enron prepay transactions worked in 
JPMorgan Chase’s London office and had often arranged transactions involving Jersey special 
purpose entities. I further note that Jersey is also regarded as having high quality legal and 
regulatory systems and as not having significant tax impact on transactions. 

2. Does Chase own Mahonia, and if it doesn’t, who does? 

JPMorgan Chase does not own Mahonia. Mahonia is directly owned by Lively Limited 
and Juris Limited and is beneficially owned by Mourant & Co. Trustees Limited as trustee of 
The Eastmoss Trust. 

JP Morgan Chase also does not own Mahonia II Limited, Mahonia Natural Gas Limited, 
Mourant du Feu & Jeune, Mourant & Co., Juris Limited, Lively Limited, The Eastmoss Trust or 
Eastmoss Limited. The shareholders of Mahonia, Juris Limited and Lively Limited, are two 
Jersey companies that act as subscribers for shares in companies incorporated by the Mourant 
Group, the Jersey professional services firm whose partners include partners in the law firm of 
Mourant de Feu & Jeune. Lively Limited and Juris Limited are ultimately owned by the partners 
of the Mourant Group. Juris Limited and Lively Limited made Declarations of Trust in respect 
of their shareholdings in Mahonia in favor of the Trustee of The Eastmoss Trust, Mourant & Co. 
Trustees Limited. 

We understand that this is a stmidard arrangement for special purpose entities established 
in Jersey by the leading law firms and corporate services providers, including the Mourant 
Group. 


3. If the owner of Mahonia is a charitable trust, does Chase own the charitable 
trust, and if it doesn’t, who does? 


The Eastmoss Trust was formed in 1986 at the request of JPMorgan Chase. The 
Eastmoss Trust, as formed, is not the structure that was contemplated at the time of Ian James’ 
April 24, 1986 letter that you referred to during the hearing on July 23, 2002. At the time that 
letter was written, it was contemplated that the structure of the trust would involve JPMorgan 
Chase having a controlling interest, and Chase Bank & Trust Company (C.I.) Limited (“Chase 
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Jersey”) was intended to be the Trustee and would have provided all of the directors of the 
special purpose entity. It was in this context that Mr. James made the comments on the second 
page of his letter relating to JPMorgan Chase’s control of the special purpose entities. However, 
as indicated in Mr. James’ May 29, 1 986 letter, which was included as part of Subcommittee 
Exhibit 118 distributed at the hearing, this is not the structure that was thereafter actually adopted 
for The Eastmoss Trust. In that subsequent letter, Mr. James stated: 

“For U.S. regulatory reasons Chase were then advised they could not have either the 
ownership or control of Xco and so the Jersey structure outlined in my letter to you was 
proposed. In order that the U.S. authorities could be entirely satisfied with the 
arrangements it was considered preferable that my firm’s trust company should act as 
trustee of the charitable trust and administer Eastmoss rather than Chase Jersey.” 

See May 29, 1986 Letter, attached hereto as Exhibit A. Neither Chase Jersey, nor any other 
JPMorgan Chase entity, now has or ever has had any control over The Eastmoss Trust, whether 
as trustee or otherwise. As explained below, the Trustee of The Eastmoss Trust was and is Furze 
Trustees Limited, which subsequently changed its name to Mourant & Co. Trustees Limited. 

As noted, JPMorgan Chase does not own or have any ownership interest in The Eastmoss 
Trust. The Eastmoss Trust is a charitable trust formed in accordance with the laws of Jersey. As 
a trust. The Eastmoss Trust has no owners, but does have a trustee. The Trustee of The Eastmoss 
Trust is Mourant & Co. Trustees Limited. JPMorgan Chase does not own Mourant & Co. 
Trustees Limited and is not a tmstee of The Eastmoss Trust. 

4. Who serves on the Board of Directors of Mahonia and the entity that owns 
Mahonia? 

Richard Jeune and Ian James are the directors of Mahonia. There are 26 directors of 
Lively Limited and Juris Limited, including Mr. Jeune and Mr. James, of whom 23 are also 
directors of Mourant & Co. Trustees Limited, again including Mr. Jeune and Mr. James. All of 
the directors are partners of the Mourant Group (and none is an employee of JPMorgan Chase). 

5. Who is the agent for Mahonia and who is the agent for the entity that owns 
Mahonia? 

JPMorgan Chase is not and has never been the general agent for Mahonia or Mourant & 
Co. Trustees Limited/The Eastmoss Trust. To JPMorgan Chase’s knowledge, neither Mahonia 
nor The Eastooss Trust h^ a general agent. Once Mahonia accepts a particular transaction and 
transaction documents are executed, M^onia appoints JPMorgan Chase as its agent for that 
transaction. That appointment gives JPMorgan Chase the power and authority to carry out the 
steps necessary to perform the transaction on Mahonia’s behalf In addition, following Enron’s 
collapse, Mahonia appointed JPMorgan Chase as its attomey-in-fact in connection widi 
protecting and enforcing the paties’ rights under the prepay transactions. 

6. Does Chase pay for: Mahonia’s administrative fees? Registration fees? Attorney 
fees? Transaction Fees? 
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As is typical with special purpose entities, whether they are organized in the United 
States or elsewhere, Mahonia’s fees and expenses, including administrative, transactional, 
attorneys’ and annual registration fees, are paid or reimbursed by the party that asked that the 
special purpose entity be established, in this case, JPMorgan Chase. It is not uncommon in 
various kinds of commercial transactions between independent parties for one party to pay 
another party’s fees and expenses. 

7. When a non-Chase entity does business with Mahonia, with whom does the entity 
conduct the negotiations - a Chase employee or a Mahonia employee? 

In developing a transaction, the non- JPMorgan Chase entity (in this case, Enron) 
typically would negotiate a potential transaction with JPMorgan Chase. If the transaction 
required a special purpose entity, then JPMorgan Chase might propose the transaction to a 
suitable special purpose entity, in this case Mahonia. This process is commonplace for 
transactions involving special purpose entities. (I note that on at least one occasion, Mdionia 
declined to engage in an activity proposed to it by JPMorgan Chase that did not meet Mahonia’s 
risk criteria.) 

It was understood by all parties that Mahonia generally required that the contract on one 
side {e.g., Mahonia-Chase) follow closely the terms of the contract on the other side {e.g., 
Mahonia-Enron). Also, JPMorgan Chase had a significant economic interest in the Mahonia- 
Enron contracts, which were collateral for Mahonia’s obligations under the Mahonia-Chase 
contracts. Thus, for most issues a third party like Enron negotiated with JPMorgmi Chase, which 
was negotiating on its own behalf the terms of collateral acceptable to it and the terms of the 
Mahonia-Enron contract that it would be willing to have reflected in the Mahonia-Chase 
contract. As would invariably be the case with special purpose entities, it was unusual for a third 
party to raise an issue that affected Mahonia separately in a way that would not be reflected in 
Mahonia’s contract with Chase. Mahonia would, however, take its own advice and make its own 
comments as part of the negotiations. 

8. What obligations do any of the attorneys, trustees, administrators, directors, or 
beneficial owners of Mahonia have to Chase with respect to Mahonia and separate and 
apart from Mahonia? 

The attorneys, trustees, administrators, directors and beneficial owners of Mahonia do 
not, in their capacity as such, owe any obligations or duties to JPMorgan Chase with respect to 
Mahonia. To the contrary, these individuals’ obligations and duties are owed to Mahonia and to 
its shareholders. Separately and unconnected with Mahonia, from time to time the Mourant 
Group and Mourant de Feu & Jeune provide other company formation and administration 
services and legal advice to JPMorgan Chase as well as to many other large financial services 
institutions. 

9. Does Chase effectively control Mahonia? 
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As you know, “control” is a term that is defined in different ways by various statutes and 
regulations. For example, Regulation Y issued pursuant to the Bank Holding Company Act 
defines “control” in relation to the ownership or power to vote shares, the control over the 
election of the Board of Directors and the power to exercise a controlling influence over the 
management or policies of a company. Likewise, regulations issued pursuant to the Securities 
Act of 1933 define control in terms of the power to direct the management and policies of 
another person. The International Swaps and Dealers Association (“ISDA”) Master Agreement, 
which applies to trading in gas and oil swap contracts (including those that were agreed in 
relation to certain of the Enron prepays), employs a similar concept in determining whether 
parties ^e “affiliates.” ISDA deems entities to be “affiliates” only if (i) one party owns (directly 
or indirectly) a majority of the voting power of the other party, or (ii) some third party owns a 
majority of the voting power of both parties. The common theme is the power to direct the 
activities of the controlled entity. 

Thus understood, JPMorgan Chase does not control (or “effectively” control) Mahonia. 
While Mahonia is a special purpose entity incorporated at JPMorgan Chase’s request, it is 
nonetheless legally independent fi-om JPMorgan Chase. Mahonia is owned by Mourant & Co. 
Trustees Limited as trustee of The Eastmoss Trust and controlled by its directors, not JPMorgan 
Chase. Mahonia’s directors’ obligations and duties are owed to Mahonia, not to JPMorgan 
Chase. The type of transactions proposed by JPMorgan Chase are generally of a kind that 
JPMorgan Chase is aware Mahonia will be willing to enter, so there is an expectation that 
Mahonia will accept transactions proposed by JPMorgan Chase, provided that they are 
considered appropriate by the Mahonia directors. However, Mahonia’s directors have the 
exclusive authority to decide whether to enter into any proposed transaction. JPMorgan Chase 
has no power to compel Mahonia to enter into a transaction Mahonia does not wish to enter into. 
In fact, as indicated above, on at least one occasion, Mahonia declined to engage in an activity 
proposed by JPMorgan Chase. 

With respect to the Subcommittee’s request for documents, JPMorgan Chase does not 
have the power to direct Mahonia or the other entities listed in your letter to produce the 
documents requested. I understand that Mahonia has cooperated with a number of investigations 
that are occurring in the United States and has produced a number of documents. We will 
forward your request to Mahonia, second it with our own request to the same effect, and will 
advise the Subcommittee of Mahonia’s response. 


Respectfully submitted. 



William B. Harrison, Jr. 
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State of New York ) 

: ss.: 

County of New York ) 

William B. Harrison, Jr,, being duly sworn, deposes and says: 

1 . I am the Chairman and Chief Executive Officer of J.P. Morgan Ch^e & Co. 
(together with its subsidiaries and affiliates, "JPMorgan Chase"). 

2. I submit this verification in connection with my July 29, 2002 letter in response to 
the July 25, 2002 request of the United States Senate Permanent Subcommittee on Investigations 
(the "Subcommittee"). 

3. As stated in my July 29, 2002 letter, I do not have the personal knowledge needed 
to respond to the Subcommittee’s questions. However, in an effort to be responsive to the 
Subcommittee's request, I directed that inquiry be made to the extent appropriate and feasible in 
the time allowed by the request to provide the Committee with answers to its questions based on 
the best information available to JPMorgan Chase. I have reviewed the July 29, 2002 letter and 
certain of the documentary evidence on which it is based, and I have discussed the letter and its 
contents with persons involved in its preparation. 

4. On the basis of the foregoing, I believe the answers contained in my July 29, 2002 
letter to be true and accurate. 


Sworn to before me this 29th 







Mourantdu Feu & Jeune 

Advocates, Solicitcrs and Notaries Public 
PO. BoxSZ !S Grenville Street.St Helier. 
Jersey, Channel Islands 


Our Ref: rCJ/8320/2/7 


M.D. Fox, Esq., 

Assistant Commercial Relations Office 
Commercial Relations Department, 

Cyril Le Marquand House, 

The Parade, 

St, Helier, 

Jersey, C.I. 


Tsispftone i053«) 

Tcm i'.92!Xri 
Tiiecopier (^4) 'S064 


29th May, 1986 


Dear Michael, 


Eastmss Umited 


I should begin by thanking you and your department for the speed 
with which Eastmoss was incorporated. This was very much appreciated 
not only by this f inn, but also by Chase and the other participants in 
the transaction which for reasons which I shall explain later in this 
letter, was abortive, but nevertheless was highly successful from the 
point of view of Chase and its ultimate client. The role of the Island 
1n achieving this was crucial and the fact that we were able to 
Incorporate the company In this very short time scale has, in my view, 
enhanced Jersey's reputation with the various professionals involved in 
this transaction. 

I undertook in my letter to you of 19th May that as soon as the 
matter became public I would write to you to give you full details of 
the various participants. 


Dixons 


Wool worths 
Comet 

Teak Investments Limited 
(a Coward Chance U.K. 
shelf Company) 


. 7 / 


The participants were as follows: 

Bidder 

Target 

Canco 

XCo 


EXHIBIT A 
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M.D. Fox, Esq. 
29th May, 1986 


The position was that Chase were aware that Dixons had been 
negotiating with a third party, who has now been identified as Granada, 
regarding the sale of Comet should Dixons' acquisition of Woolworths 
prove successful. In view of the complexities of the situation it is 
not surprising that Granada's initial offers were significantly below 
the actual market value of Comet and both from the corrmercial point of 
view and from the fact that this could give rise to unfavourable 
publicity which would not assist Dixons in the midst of a contested 
takeover, it was felt by Dixons and their advisers, S.G. '.Marburg S Co., 
that Dixons could not accept this initial offer. Accordingly Chase 
were approached with the suggestion that they should fund Xco which 
would thereupon agree to purchase Comet at a price determined by the 
actual sale proceeds of Comet to a third party in the months following a 
successful takeover of Woolworths by Dixons. 

For U.S. regulatory reasons Chase were then advised that they could 
net have either the ownership or the control of Xco and so the Jersey 
structure outlined in my letter to you was proposed. In order that the 
U.S. authorities could be entirely satisfied with the arrangements it 
was considered preferable that my firm's trust company should act as 
trustee of the charitable trust and administer Eastmoss rather than 
Chase Jersey. 


in cne event, at A a.m. 


... ... ^ un inursaay lytn May Xco was able 

formal offer for the purchase of Comet. Apparently, in the light of 
this market-value offer, the discussions between Dixons and Granada 
intensified. At 9 a.m. on that morning it was announced that Granada 
had agreed to acquire Comet, provided that Dixons’ bid for Woolworths 
was successful, on terms which were acceptable to Dixons and 
h f’lSher than the original offer. The result was therefore 

highly satisfactory both for Chase and its client. Dixons, even though 
tne Xco offer was not accepted, 

.nt. 1 ‘ mention that Eastmoss Limited was only 

entering into this transaction on the basis that it would have made a 
hiT ir’^ the amount of the Comet sale price. Thus if Comet 

hTr if c" the same price as that 

Fan nm ^ profit of approximately 

T^uJees of tw^ri .T, ’’r"" to be distributed to the 

JurpoHT ^ Charitable Trust for them to apply for charitable 




rhn, iw With Chase the question of whether Eastmoss Limited 

that w,”ii^®K ' “"herstand that there is a possibility 

that It Will be used in an alternative transaction provided that your- 
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^e-driJient is agreeable. I am obtaining details of tnis transaction and 
: wi M write to you with these if it appears that lastmcss Limited is to 


Piease let me know if you require any 'urtr.er information 
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"^JPIVIorganChase 

One Chase Manhattan Plaza. 26th Floor Ahuva Genack 

New York, New York 10081 Assistant General Counsel 

Tel 212-552-0918 
Fax 212-552-1295 
Ahuva.Genack@chase.com 


TELECOPIER TRANSMITTAL SHEET 


DELIVER TO: 

MDr* Bob Roach 

FAX: 

202-224-1972 

FROM: 

Diane Haywood (Assistant to Ahuva Genack) 

DATE: 

April 12, 2002 

RE: 

In the Matter of Enron Corporation 

File No. HO-093S0 

Remarks: 



/Vhuva asked me to forward to you this schedule, which was previously produced to the 
House Committee on Energy and Commerce. She asked that thk document be accorded 
confidential treatmoit. Thank you. 


PAGES INCLUDING TfflS COVER SHEET: IX 


IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL BACK AS SOON 
AS POSSIBLE AT (212) S52-0512. 


Confidentiality Note 

The information contained tn this ftcsimile message « legalfyprivilegfoland confidential information intended 
only for the use of the individual or entity named above. If the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distribution or copy of this telecopy is strietfy 
pmhibited. If you have received this lelecopy in error, please immediately notifir us by telephone and return die 
original messi^e to us at the address above via the United States Postal Service. Thank you. 


Permanent Subcommittee on Investigations 

EXHIBIT #185s 
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This deal is properly recorded or Syndicator. Verified by 
Memo Bate: October tS, 1399 




- (0«al Team Leader initials req uired). 
Approval Otie Date: Octeber 22. 1S99 


Renewal, Repricing or Restructuring 

Amendment (Number ) 

Multi-Currency {Y or N) 


League Table Eligible 

Agent-only 

Co-Agent 


Media Cisciosure 
Contact 


Borrowar 

Yosemite Trust (1) 

Ciubank Commitment (SMM): 

S37.5 million 

3FCID#; 

44S0S4 -■ 

Citibank Hold (SMM): 

S37.5 mrilion 

Deal Size (SM'M): 

S37.5 million 

UAV Amount (SMM): 

Not Applicable 

Facilities [$MM)/Tenor 

S37 5 mi«tor»7-y6ar 
'Equity Certifcaiss* 

B/E Amount (SMM): 

Not Applicable 

Pre-approved (Y/N); 

No 

Accom. Amount (SMM): 

Not Applicable 

Date fYe-approved: 

No! Apalicable 

Scheduled Launch Data: 

October 25. 1SS9 

Origination Unit: 

GEM-Houstofi 

Sdteduied Closing Date: 

Octob6r3l. '959 

ORB Industry: 

ORS Market 

GlotJal Energy 4 Mining 

US Soom 

Sail Down Data(s): 

(If sppifoabie) 

Not Apptcable . 

Account Segment: 

House 

Secured (Y/N); 

No 

Syndicated (Y/N): 

No 

Obligor Exception (Y/N): 
(Exception Amt); 

Yes 

S385.3miiliQn 

Agent(s)/Amaunt($MM}; 

Not Applicable 

Liquidity Exception (Y/N): 

Not Applicable 

Co- Agents/AmountfSMM): 

Not 

Pricing Exception (Y/N): 

No Market 

No, Hurdle 


(1) $37J miirton PSR line for "Total RidumSwap” between Obbank and “aalamce Sheet Provider" purchasing Equity CertHicates 
issued by the Yosemite Trust Stnictural dements enhance transaction recovery chancteristka to equate Equi^ CertificatM 
axQoaure with Enron Senior Unsecured Credit Risk. 



LTUNSECUtS 

mfet?9eSkf 

LTM 

LTM 

LJlil 

Ratwcs 

(ORM) 

Sales 

EsrroA 

!nt Coverage 

86B+fBaa2 

4+ 

36.3 billion 

$2L3 baiion 

3.0x 


PlRtPOSE: 


Request approval for a $37.5mni synthelic nvestmenf in Equity Ceibficates to be issued by Yoserntie Secunties Trust l 
(•Yosetr^ Ttust^. Yoseiwte Trust wffl (Q rdinance SSOOmm m enstmg crude oil prepaid transacbons for Enron, and {«) 
potsntidy AAA-r^d seasides and provide pn^ecbott fo Cld»^ thus fo esm ints 

Oefa«^ Swaps providing pratectfon to Enron ^s^onsftip bania. Yosenate Tnist wi be capitsfized witfj S725mm-K25mm of 5-7 
year Linked Enron Obli^tions (the ‘Notes'), to be placed by SS8 in the capital markets via a lAdA offering, and STSmm of 
Equity Certij>c<des wtti a 7 year rna^rity. E^ of Enron and a *8alanca Sh^ Provider” purchase $37.SmmQf the Equity 
Cenifcates. The Salatca Shea Providw^ then er^ kits a total rebimsw^Mth at S3 eo%tm4ervdiichHwdip^tt» 
fct^ refom on the Eqi% Certfiicates (an expecied'coupon erf U»r plus SQObps) and recsevs a yet-tobe determined fixed 
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finanang diarge from the SSB entity. The total return swap would obligate the SSB entity to also pay the Balance' Sheet 
Provider any amount of Ste initial Certificate investment that is ultimately not recovered. Certain swaps, which Citibank will enter 
nto wiih Yosemite Trust as pai of 8te overall sfructure. will giye the synthedc inveament in ihe Equity Cartiffcates reujm 
characahstics gwter^ly should be supenor to ftiose assoaated a direa SCT.Smm inves^nt in Enmn senior, 
unsecured debt. 


With this approval. Enron Total Faalities are SI. 5 billion. Outstanding and unused commitments total S85fl.3 million, resulting to 
in Ofcl^of Exc^fron of S385.3 roiSicwi. These faciiities 00 NOT reflect the Auction m expoaire r^aled to the retfrsment of 
Roosevelt (S125 miiiion) and Truman .5400 million) prepaids. These prepaids wtil be repad with die proceeds from the 
Yosemite, as there may be a short bme lag between Iheixecuaon of Yosemite and the repayment of Roosevelt and Tnjman. 
We estimate that this lime lag wiil be less than three weeks. With the repayment of Roosevelt and Truman. Total Faoliiies 'will be 
S583.4 million »id toe OuEstonding and Unused Cwnmilments will be S366.6 .million, eliminating toe Obt-gor Sxcepos^ 
Howeva-. we could Jake h<*i positions to two fransai^s cairentSy under discussion, a S375 miPon Revolver and a S350 miiitcn 
Capita) Structuring transaction. 


Throu^ July 1999, the Enron relabonstiip had resulted in S18.6 million m revenues and a RORAP of 319 bps. Comoaraovely. ;n 
1993. Ihe Enron f^ationship contobuted revenues of S18,2miiiian and RORAP of 148 bps. Based an an Equity Cemficaie yi^ 
of 500 bps over LIBOR, we expect toe proposed transaction to generate SI. 875 miiiion of revenue per annum. Oenvaaves is 
approving toe Faa'iities and Swaps for the remainder of toe transaction, and will also generate revenue of at least S4.7 million 
from a 55 bps Underwriting Fee and $300,000 per annurh from a 10 bps Swap Fee. 



DEAL Team: 


Derivatves: 


I Origination: 


1 Loan Investor Services: 


Adam Ktdtok 
212-7234449 
Rick Caplan 
212-723-6453 


Janes F. ReiEy 
713-654-2820 
Steve Baiilie 
713-654-2887 


Sumit Matoa 
713-654-2868 



Card Rooney 
713-654-3550 




B. SUMMMIY 
Transactton Description 

Enran engages in hi^ stmctursd finaadiigs f&irtsn Sfrucairad 0^ with a seie<S group of baiks ai a rngular basis. These 
transactions provide significait value to &iron in that it can finance capita needs while maintaining fevorable punting aid 
rating agency treatment. In planning its capital needs, Qron has become increasingly sensitive that its ability to continue 
executing these fransacfions is oPOStTwed by Smiled bank credit capacity. Year-end 1998 volume into toe bank market was 
partidiaty heavy. As a reastt. awi » an expica i^^ective of Emon Fmawe goup, toe csxr^jany is viorktog » free up bank 
capactiy. prImaSy torou^ tite ^nancsigsf bank Iransacticns in toe maik^ 


The 'Yosemite* tratsaction is a 5800-1,000 mfllioo transaction funded with ’Notes sold under Rule 144A that is designed to: [i) 
refeaice ffisstmg Enron bonowtogs vriite masnt^jtog advantagsois accounting and rating agency trealmaiL (h) create a hedge 
v^icieto asw^cotjntesps’i^iB credtdetiauasw^crfSnron crectit, and p) free s,^ Suon b»tic c^iaaty wto 
finandJti tostituliats. Net proceeds frons the offering wa be used to purchase an 5800 miffion Cfl Prepstid transaction (”Prepai^ 
from Enron (toe proceeds being used to r«ire easting prepaids with lenders, induding atifaank), and purchase t up io $200 
miiiion of AAA rated tovestmenis (together tfw ‘Permitted Inve^ments"). 

SS8 has been mandated to act as lead-Maiager tor toe expected Notes offemg (toe 'OffKing') fry YosOTiie Trust, which is 
experad to dose to October/Ncwember 1999. The notes wifi be issued to 5-yea- and 7-yea tranches. ' The Notes of each 
tranche wtH represent senior debt obtigafioos <rf toe Trust secured by toe assets of the Tru^ reialing to toe tranche, mese 
ffisefe may be cftaiged ov^ lime, provided 9a& Enron and Cibadc agree to any syjstitotton. THe Tasst w« ^ issue Equity 
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cniB/mo^ 


Certificales thal will represent equity interests in ttie Trust It is contemplated that an SSa entity (synttieScally via a total return 
swap) and Enron (direcdy) will eacfi purchase one half of the $75 million of Equity Certificates issued by the Trust 


Citibank Exposure/Risk 


Yosemite Equity: Yosemite Trust will issue $75 million of Equity Certificates. Enron will purchase $37.5 million of Equity 
Certificates dirktly, and Citigroup, via an SSS entity, will 'synthetically purchase' the remaining Equity Certificates via a 
Total Return Swap with an Investor (i.e. Salance Sheet Provider) who wilt actually fund the equity investment 
Consequently, the Balance Sheet Provider is exposed to SSB risk only, and SSBi assumes the equity exposure. Under the 
terms of the Citibank Swap, as explained more fully b'dow. Citi receives the benefit of the overcoliaterization m the Trust 
(the excess of the trust assets over the amount of Notes issued). This excess makes it highly likely that we wii! recover on 
toe proposed S37.5mm synthetic equity investment in an Enron bankniptcy. an amount in excess of that which would be 
recovered had we invested in an Enron Senior Unsecured loan. In fact there would be the possibility of recovenng more 
toan the S37.5mm investment depending on recovery rate assurnptions rega’ding Enron obligations.. Please seethe 
attachement Yosemite Equity Investment for greater detail. 


Other ExDOSure/Risk 

• Citibank Swap: there are other risks assoaated with toe Yosemite transaction, which have been reviewed by CMAC, toe 
Capital Markets Approval Committee (the Citibank Derivatives Approval Committee has befen integrated into this grouoi 
These risks are outiined below. 

- Basis Risk: Citibank will "vw-ap* the Enron Investments purchased by Yosemite Trust (initially the Prepaid) with a swap 
(‘Citibank Swap*), which is designed to assure that the Note Holders have effectively purchased Enron senior 
unsecured credit risk. The ‘Nvrap* will avoid the need of both investors and ratings agencies to perform due diligence 
on individual Enron investments purchased by toe Tnjst The Citibank Swap assures that toe Note Holders . m an 
Enron bankruptcy, will receive a recovery rate equal to that of a senior, unsecured Enron obligation. Citi has, 
therefore, accepted the basis risk of a potential recovery rate differential between a direct Enron senior unsecured 
olbigations and the stnictured financings. In the event of a bankmptcy of Enron, Citibank wii! settle the Ciabarik Swao 
by either delivering to the Trust senior, unsecured obligations of &ron (and receiving from the Trust toe Enron 
investments) or paying/receiving the difference between amounts recovered on the Enron Investments held by the 
Trust and corresponding actu^ recoveries on Enron ‘ref^enca oicligations* or any combination of toe two. The 
Citibank Swap provides that payments/deiiveries made by. Citibank will only relate to an amount of notional pnnogal 
corresponding to the NotehoWer's percentage interest in the Yosemite Trust Assets (i.e. 92.75% on a structure 
involving S9Smm in Notes and $75itwi in Equity Certific^es in the Yosemite Trust Capital Structure). However, 
payments/deiiveries made by the Tntst wiO be based on 100% of the underiying Yosemite Tnist Assets. Hence, toe 
effective overcotlataaTization noted ^ve. leg^ due ditigence by Milbank, counsel to Citibank/SSB has determined 
that the Prepakli meets the standard of senior unsecured darms. 

- Cash Flow: . The interest payments on the Qtibank Swap will be structored so: (i) toe Trust will pay Citibank all 
interest payments on the Permitted Investments received by the Trust and (it) Citibank will pay toe Trust an amount 
equai to toe interest payments on toe Notes and toe yieid payments on the Equity Certificates due and payable on toe 
related payment date {toe “Citibank Fixed Payments') subject to c^tatn adjustments. The Notes will be repaid on toeir 
stated maturity from the payments received by the Trust upon the maturity of toe Permitted Investments. The prinopai 
on toe Equi^ Certificates wi only be repaid after toe Notes are repaid. The payment obligations of Citibank under toe 
Ci&ank Swap may vary upon toe ocaiir«TC8 of events affecting toe creditworlhiness of Enron or affecting payments 
made upon the investments held by toe Trust Most importantty, Citibank is obliged te pay to toe Tnjst only amounts 
receved ttom Enron and -our obligation to pay wiB cease upon an Enrcm bankruptey. 


• Defau/t Swaps: Proceeds not invested in toe Cnide 08 Prep^. wffl be used to purchase AAA investments to^ will hedge 
long-dated default swaps that Citibank witi enter into with other Emon refatiOTship banks (effectively this portion of toe 
structure w9 be a traditional crertit-Inked note). AAA investments wff indude securities with long term ratings of AAA/Aaa 
• or short term ratings of AllPI . registered obligations of toe United Slates of America or any agency or instrumentality wnose 
obltgations are guaranteed by ttie United States of America. Giobai Derivatives wtU select any AAA investments to be 
purchased by the Trtist. 

Enron Exposure: 
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Receni/expecied activity affecting our Enron exposure is ouSin^ below. Witfi the Yossmite transaction, Total Facilities are SI 1 
billion. Total Outstanding and Unused Commitments are 3850^3 million, and our Obligor Exception is S385.3 million The 
Truman and Roosevelt transactions will be repaid with proceeds from Yosemite. however there may be a bnef time lag between 
assumption of additional exposure on Yosemite and repayment of Truman and'RoosevelL 


1. (SitrMtlirans) ' . 

Total Facilities 

Qbfrgor I 
ExceotfonT 

Net @9-30-99 

$1,150 

$478 

(Truman) 

(400) 

(400) 

(Roosevelt) 

(125) 

(125) 

Yosemite 

38 

38 

Net (S» Yosemite Close 

$€63 

$0 


'Obligor Umit increased to S450 /nillian from S375 million in 08/59 for 4* 
rated borrowers. In addition, we have purchased default swap protection 
that now totals roughly SflO milon. 


By its terms. Roosevelt has an additional 4+ years until final maturity. However, the company has informally agreed to repay 
Roosevelt at 1 2/6/99. 

EXPOSURE SUMMARY 

(in S millions) 


Facility Oescriotion 

Current 

Prooosed 

Change 

Yosemite Trust Equity Cerbficates 

$0 

$37.5 

$37.5 

Total 

SO 

$37.5 • 

337.5 


Borrower: 

GFCIDft: 

LT Unsecured Ratings; 

Purpose: 

Type: 

Deaf Size (SMhI): 

Fadrities (SMM)/r anon 
Up^nt Fee (bps) to Investors: 

Undrawn Cost (bps), FF or CF, (at eurrantfexpecied ratings): 

Drawn Cost (UBOft spread In bps) plus FF (at aurent/expected ratings): 
Utilization Fee (at current/expected ratings;: 

Ratings Pricing Grid (YJN): 

Finandal Covenants (List): 

Admin. Agent 
Documentation Agent 
Syndication Agent 
Arrangement Fee (S or bps): 

Admin. Agency Fee (^: 

Law Film: 


Yosemite Tmsi 
4460S4 
88B+/Baa2 
PSR line for Total Return Swap 
PSR line 
. $37.5 million 
S37.5miilion/7-year 
None 
Not Applicable 
500 bps 
None 
None 
None 
Not Applicable 
Not Applicable 
Not Applicabje 
Not Applicable 
Not Applicable 
Not Applicable 


GCCP 540^ Excmtions: 

Find Documentation is currently under negotiatior. and wiB be reviewed by legal couns^ for any GGCP 540-543 Exceptions 
once compteted. 


Year 20QQ Issues: . 

Enrort's Boad of Directors adopted a Year 2000 plan (the *PIan*) covetng ^ of Enron's bu^ess units. The am of the Plan is to 
prevent &iron's missjorj-cntical ftmdiwis from being impaired due to the 'fear 2000 problem arid develop contingency ptaw. 
Enron also has engaged outside con^iitaits. tochnidaRS and other external resources to aid in formulating and implementjng the 
Ran. Enron's Year 2000 Ran caBs far most busittess units to have completed initial rounds of inventory, assessment 
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remediation and validation testing-of its mission aitical internal items by June 30. 1999. At Enron, that deadline has been met in 
all matenal respects. Remaining mission cntical items are expected to be completed for purposes of initial remediation and 
validation testing pnor to September 30. 1999 Under the Plan and otherwise, Enron has not incurred materia! historical costs for 
Year 2C00 awareness, invento^. assessment, analysis, conversion, testing, or contingency planning. Further.. Enron antiapates 
that Its future costs for these purposes, including those for implementing its Year 2000 contingency plans, will not be matenal 

C. Syndication Strategy 


The proposed transaction will not be syndicated. The Yosemite Trust will refinance existing Enron Structured Debt in the capital 
markets market and may also be used to issue Default Swaps to Enron relationship bamts. 

0. Risks AND MmcANTS 


There are Deal Risks and an Enron Credit Risk related to the proposed Total Return Swap. The Deal Risks are outlined in 
Exhibit 6 - Oerivabve Transactions Description, which is included in this approval memo as an attachment. 


Risk 

Enron Default Risk; the Balance Sheet Provider will r^y on Enron to repay S37.5 million of Equity Certificates, and Citibank is 
exposed to a pre-setDement nsk under the Total Return Swap, as a result The equity in Yosemite absorbs any tosses in the 
Trust before the Notes, and ttie recovery on the Equity is zero if recovery on the Yosemite bonds is below 92.5 cents on the 
dollar. 

Mitigant 

Citibank receives the benefit of the overcollateralization in the Tnist under the terras of the Citibank Swap. Specifically, the 
Citibank Swap provides that payments/deliveries made by Citibank will only relate to an amount of notional pnncipal 
corresponding to the Noteholder's percentage interest in Ble Yosemite Trust Assets {i.e. 92.75% on a stnjcure involving 
S925mm in Notes and S75mm in Equity Certificates in the Yosemite Tnjst Capital Structure). 'However. payments.'deiivenes 
made by the Tnjst will be based on 100% of the underlying Yosemite Tnjst Assets. Hence, this effective overcollateralization will 
ensure that exposure under the proposed transaction is no worse than an Enron Senior Unsecured credit fadlily. Please refer to 
the Yosemite Equity Investment memo for a more detailed discussion. Enron maintains investment grade seiior unsecured 
credit ratings of BB6-^/Baa2. and we expect the company to perform its obligations under the Yosemite structure. 

£. RETURNS TO CmCORP 

Return on transaction: 

No upfront fee is payable wilh the proposed tiansaction. The Equity Certtficales will yiekj a margin of 500 bps over LIBOR, and 
we expect the proposed transaction to generate $1 .875 millicn of revenue per annum (The PV-6% of the transaction over the life 
of the deal is 510.5 million). In addition, we expect SS8 to genera revenue of at least 54.7 million from the Underwriting Pee 
(65 bps on 5725 million of Notes) and 5300,000 per annum (PV of 54.5 mlQion) fr^ the Swap Fee (10 bps on an 5300 million 
Transaction Amount). ThePVofihetransactkxitoCitigraupisappn3xjmatety$19.7miirton. 


Return of tite Rtiadonship: 

Revenue YTD July: 51 8.6 miTfion 

12 Month 1998 Ftevenue: 516.2 miilkm 

RORAPYTDJuiy: 319bps 

1998RORAP: 143bps 


F. MAMACEien' AND RaATimsHp Background 

We continue to maintaifl at attractive, strong rdationship with Enron; one that has provided over 516 miOion in revenues each of 
the last two years at weS^above hurdle RORAP toveis (140 bps in 1998). success to^ate has been measured by 
managematfs comfort in our expertise and ability fo structure, arrange and syndicate the compaty's Tnore-diflicuiT. time 
cotstraned iinaicin^ 

As *Qigroup*, we are now presented with addition^ opportunities with the eon^taty. Spedficalty, Ofi/SSB was awarded roles n 
the company's common equity issuatce n February, exchangeable notes issuaKs (relied to the EOG share endiange 
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agreement anO related EOG equity offering in July), the recent Condor structured bond transaction, and fortticomirg YosS 
transaction. Enron believes triat witfi our expanded role in the bank, bond and equity markets, and specifically as its advisor m 
Yosemite. should come the willingness to commit capital resources as necessary. 



Third Quarter of 1399 Earnings; 

Enron released its third quarter 199& earnings on October 12. 1999. In the third quarter 1999, Revenue increased to S11.8 
billion from S11.3 billion the same period the pnor year, largely due to an inaease m the Wholesale Energy and Operations and 
Transportation and Oisthfaution ('Core Operations') revenue In tfie third quarter 1999. the increase in revenue from Core 
Operations was largely due to a 19% inaease in total natural gas volumes an inaease ki intemationatreveriue as projects went 
cash flow positive in India, Turkey, and South Amenca. Dunng the third quarter, IBIT (includes S67 million of net post-tax 
extraordinary items, as described below) from Core Operations was $515 million, which represented an increase of 27% from 
$407 million in the third quarter 1998. Net Income inaeased by 33% to $223 million, compared to $168 million in the third 
quarter 1998. These amounts include a $345 million post-tax gain related to the sale of EOG Resources ('EOG') common 
shares and a $273 million charge related to a fair value adjustment of Enron's MTBE asset 

First Half of 1999 Rnanctal Update: 

Enron operates as one of the largest integrated natural gas and electridty distribution companies in the world, with over $34 
billion in both assets and revenues. It continues to generate consistent cash flow growth from its key operating divisions, whicn 
on a consolidated basis can now be relied upon to produce EBITDA of nearly $2.4 billion per annum. The company generated 
more lhan $2.2 billion of EBITDA during 1998, covering gross interest expense of $698 million 3.2x Cash flow should continue 
to acaete even further as existing investments mature and go cash flow positive. Specifically, as of the end of 1QS9. the 
company reported 10 investments at a cost of roughly $6.7 bfllion, which it anticipated would begin to source cash Row over the 
course of the next twelve months. This excluded cash flow from Enron Energy Service ('EES'). Enron's retail eiectnaty 
subsidiary, which the company believes wiU snow positive cash flow (for the first time) in 4Q99. 

S&P and Moody's rate Enron's senior unsecured debt BaB+/Baa2 (Citibank Obligor risk rating of A*). Importantly, these raangs 
lake into consideration the company's aggressive gtowCi strategy during last few years, which aims to enhance market sha’e -.n 
the deregulated, international, and dean energy markets. Concurr^t witii this strategy, the company remains committed ;o 
keeping its stable, investment grade credK ratings via active management of the its balance sheet For example, dunng 1938. 
Enron financed approximately 75 transactions at a prindpai ^ount of S75.Q bilTion through tite public, private, debt and equity 
markets. The company raised a significant amount of this capital through structured transactions mat were (i) not EPS dilutive; 
(ii) segregated risk from Enron Corp.; (iii] expanded the company's lender/investor base; and (iv) overcame inherent balance 
sheet constraints. Most importantly, the high level of capital investments in 1998 reflects the capturing of opporiunities available 
to Enron and an enhancement of its current franchise positioa 

Thus ^during 1999, this strategy has progressed, with Citibaik and Salomon Smith Barney (*SSB*) dayu'S important lead roles 
via capital structuring and derivative products and kivestmert bankng expertise. In February 1999, Enron issued 13.8 million 
shares of common stock (stock price of $62.2875fshare] and applied the proceeds swards the funding of investment activities. 
SS8 was a co-underwritef in the transaction. Also during 1099, the company acquired via ai unconsolidated affiliate an interest 
in three CoGen plants in New Jersey fix 3.8 milGon stives of common stock. Furiher, in-Aprti 19997 Enron issued 17 million 
shares of comnxxi stock. These issuances were all met ^vorably by Ihe market as demonstrated by the company's stock pnce. 
which has apprecialed more than 100% since the beginning of 1998. On a broader ba% Enron's equity market capit^ization 
has more than doubled in the last three years and currently exceeds S30.0 Itdrion (stodt price of $42/shar8 on September 13. 
1^' Hie company auiouncsd a 2-4br-1 common stock ^that took effect in mid-August). 

OutSned below is select consoSdated iinaidai data through the last twelve moiths ended June 30. 1999: 


BirarrCarp FTtrarrciatSunmiarj ^neSOi -^vEhdedD'ecemberSI, 

(SirrIWilliansy •. • ' LTW 199S 1957 1996, 


Total Revenues 

S36.32S 

$31,260 

$20,212 • 

$13,289 

Operating SITOA 

S2.388 

S2.266 

$1,431 

$1,253 

Gross Interest Expense 

S791 

$698 

$419 


Net Income (unai^usfed) 

S688 

$703 

$105 


Capital Expendhires 

$2,289 

$1,905 

$1,392 

$864 
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Cash & Equivalents 
Total Debt* 

Total Shareholder’s Equity 
Oebt-to-Capilalization 
Oebt-to-EBiTOA 
£SlTDA-to-Gfoss Interest 
'Including Company Obligate 
S2-0 billion 


$286 

$111 

$170 

$256 

$9,980 

$8,358 

$7,247 

$3,341 

$11,681 

$9,191 

S6.765 

S4.478 

46.1% 

47 6% 

51.7% 

46.8% 

4.3x 

3.7x 

S.lx 

3.1X 

3.0x 

3.2x 

3.4x 

4.4x 

ing 'Off Baance Sheet Debt.' which is currfenily estimated at roughly 


in the first quarter 1999, Enron recorded an after-tax charge of $131 million related to the adoption of two new accounting 
pronouncements. Enron also increased its ownership percentage in Jacare Eiectncai Distnbution Company from 47% to 53% 
Jacare is the entity that previously held Enron's interest in Eiektro. As a result Jacare's balance sheet, which consisted of net 
assets of approximately $1,160 million, including goodwill of $1,080 million, net PPiEof approximately $820 mSlion and debt of 
$900 million, was consolidated on Enron's balance sheet 


Although Enron's debt level increased dramatically over the past two years (total book debt of $10.0 billion at 5/30/99 as 
compared to $4.0 billion at 12/31/96). its debt to capitalization ratio of 46.1% marks an improvement from 46.8% at year-end 
1996 (and 47.6% at YE98). The improvement can be traced to equity issued, partiaUy offset by increased debt Total debt-to- 
EBITDA coverage and interest coverage are not as strong as previous levels, but should see improvement in the not-tonjisiant 
future as investments mature and increments cash flow comes on-line. Generally, though, EBITDA continues to appreaate and 
totaled $2,338 million tor the last twelve monlhs-ended June 30. 1999. Compar^vely. EBITDA was $2,266 million and $1 431 
million for 1998 and 1997, respectively. Given the growth in cash flow and strength of the company's existing asset base, future 
debt obligations are acceptable and are estimated aC $541 million. $413 million, $666 million, $182 million and $656 million 
between 1999-2003, respectively. 

Off Balance Sheet Debt 

Enron's off balance sheet debt is estimated at approximately $2.0 tullion. 



The above does not 'mdude equiprnent leases. Aiso, project debt, debt at JVs. and contract monetizations (as the only Enron 
obligation here is to deliver gas and power) are not given .ccnsideration in the above calculation. 


In add^n, Enron uses a myriad of stnictured financings, including: 



Condor 

$1,500 

Nighthawk Refinancing/Asset 
Monetizations 

Equity 

Rawhide 

750 

Minority Intaest Equity/ Asset 

Cash Ftow/Asset 



Monetizations 

Sales/Refinancings 

Marin 

550 

Wessex acquisitkxi finance 

Equity 

Firefly 

415 

Elekiro acquisitiai finance 

Equi^ 

Tota 

$1215 




EOG: 

Enron ainounced and completed a share exchange agreement with Enron Oil and Gas early in the third quarter of 1999, which 
establisbed EOG as a compaiy ^dependent of Enron. Under the agreement Enrot exchanged rojghfy 80% of its 82 million 
shares of EOG common stodc for £OG‘s China and India operations. In connedrat wilh the exchange, EOG contributed $700 
miOkm in cash to one of EGG'S Inda subsidltfies. Conoicrent with the share exchange. Enron sold exchangeable notes, which 
are tnstdatoriiy exchangeaUe 'into 11.5 mBIion EOG common stock currentiy owned by Enron. As a result, upon dosing of the 
transaction in late August Enron's ownership of EOG was efiminated entireiy, and the EOG board of drectos was renamed, with 
dl Enron officers aid directds resigwg their positicxis on the EOG boad. 

Althaigh EOG has long been regaded as ate of 9te lowest cost ESP companies m North America, managemerrt believed that 
the capiUd commitments required of an exploration and production operation had become too substantia for the risk inherent in 
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me business (i.e. the risk of dry holes and commodity pnces). Enron management would rather re-deploy this capital along other 
business lines in an effort to facilitate a midstream/downstream integrated energy approach. The ultimate divestiture of EOG had 
been anticipated since 4Q98. 



December 31. 1993 
LTM June 30. 1999' 

LTM Pro Forma for Share Exchange 


2.266 

2.338 


TotatPeoh-. Total: Biiii' 


8.353 

9,980 

7.940 


9.191 47.6% 

11.681 46.1% 

11.681 40.5% 


3.7x 

4.3x 

4.2j 


3.2x 

3.0x 

2.9x 


Given that EOG was consolidated on Enron’s balance sheet; (i) all assets and liabilities, including debt of 5 1 .2 billion were de- 
consolidated; (ii) the inaemental cash Sow provided by EGG {roughly S450MM for 1998), is gone; and (iii) interest expense at 
Enron will be reduce going forward by approximately 5140 million (based upon a 7% interest rate, and assuming the 5700 million 
cash from the share exchange and 5200 million cash, net of transacton costs, from the exchangeable notes are applied towards 
outstanding debt). 


Enron also had approximately 57.4 billion of debt at unconsolidated subsidiaries at December 31. 1998. With tie consolidation 
of Elektro, deconsoiidaton of EOG. and the inclusion of debt at unconsolidated subsidiaries, the company is expected to have 
pro-forma total debt/book capitalization of 48% at year-end 1 999. 

Conclusion: 

In summary, despite financial market uncertainty and commodity price volatility {over the last two years). Enron continues to 
demonstrate an ability to generate solid cash flow and predictable earnings, ail-the-while significantly growing its asset base and 
market presence. At the root of this success is a stable, yet diversified, operating system which affords management the 
opportunity to grow and seek out new market share. Among integrated energy companies, Enron appears well-positioned in two . 
areas regarded as criticai to global energy; (i) the deregulation of wholesale and retail energy markets in developed economies; 
and (ii) the privatization of energy and utility infrastructure in emerging economies. The company is also aggressively pursuing 
market share in other 'new' energy markets, including wind and solar power, and in communications, business that many believe 
will blossom in near foture. 


H. Summary OF PROJECTIONS 

Citibank will assumeEnronaeditriskaspartof the proposed transaction. The company is currently rated BBS-^/SaaZ and we 
expect Enron to maintain investment grade ratings going fiorward. in keying with other transactions approved for investment 
grade companies. Enron projections have not been provided. 


I. SECURTTY/COLLATERAL 

There is no security or coHateral related to the proposed transaction. However, the retijms from the Total Refom Swap are 
backed by a Recovery Rate Swap wHh.SSB that equates Citibank exposure on the proposed transaction to exposure under a 
Senior Unsecured credit fodiity. if actiial recovery is greater than 50%, Ctibank wiil receive a windteU (Tom the Yosemite Toist. 
Rease see Exhibit 4 - Yosernte Equi^ Investment for a more detailed description. 


J. KeyCovqunts 

There are no osvenants related tc the proposed transaction. 


K. Ways Out 
C ash Row 

Enron generated 524 biaion of EBITDA in the last twelve months ended June 30. 1999, and maintaired EBlTDAflnterest 
coverage of 3.0x. The company's SITDA was 523 bilBon in 1998, and EBITOAAnterest coverage was 3.2x We expect ihe 
company to maint^ an EBITDAJInterest cover of at least 3.0x over the tenor of the transaction. 
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Refinancing 

Enron maintains access to trie bank and capital markets by virtue of investment grade ratings of BB8+/Baa2 at Standard and 
Poor’s and Moody’s, respectively. The proposed transaction is being used to refinance existing Enron defat, which reflects the 
company’s ability to restructure its balance sheeL We expect the company to maintain finanaal flexibility over the tenor of the 
transaction. 


L EXHiSfTS ' 

1. CA 

2. CfTicoRP Industry Review 

3. YosEMiTE Transaction Memo 

4. YosEMiTE EQurrr Investment 

5. YOSEMITE Funded Prepaid Description 

6. Derivative TRANSAcnoNsDESCRiPTraN ' 
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Finance Committee Meeting 

August 13, 2001 


I Committee Members | 

Mr. Herbert S. Winokur, Jr., Chairman 
Mr. Robert A. Belfer 
Mr. Norman P. Blake, Jr. 

Mr. Ronnie C. Chan 
Mr. Paulo V. Ferraz Pereira 
Mr. Frank Savage 
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Permanent Subcommittee on Investigations 

EXHIBIT #186b 


Endless possibilities.' 
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t A. Belfer 
an P. Blake, Jr. 
e C. Chan 
V. Ferraz Pereira 

Savage AGENDA 

Meeting of the Finance Committee 
of the Board of Directors of Enron Corp. 

5:00 p.m. (CDT)> August 13, 2001 
50'" Floor Boardroom, Enron Building 
Houston, Texas 

Page 


'foval of April 30, 2001 Finance Committee Minutes 

Mr. Wnokur 

1-1 

3f Financial Officer Report 

Mr. Fastow 

2-1 

asurer Report 

Mr. Glisan 

3-1 

sf Risk Officer Report 

Quarterly Risk Update 

Mr. Buy 

4-1 

- Enron’s Assets 


4-2 

- Trade Credit Update 


4-3 

- Investment Portfolio 


4-13 

- Enron Energy Services 


4-17 

- Market Risk Update 


4-21 

ects and Amendments 


5-1 

Brokerage Account Authorization 

- Approve for Recommendation to the Board 

Mr. Glisan 

5A-1 


sr Business 

6-1 

)um 

7-1 




t 

See Addendum for Deal Approval Sheets approved between Board meetings 
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Sherman, Cris 

Prom: Walden, Clint 

Sent: Tuesday, November 13, 2001 9:56 AM 

To: Sherman, Cris 


} do not have individual struckire charts. ! hav-e attaced a chart that we did when we were putting together ECIN 
1. It compares the staictures side by side. Page 1 shows thetwo slnjctures. TTie one on Uie left is YO 1 & 2 , while the 
one on the right is ECLN 1 & 2 {YO-3& 4). One difference to note Is that in the diagram, it indicates that there is a 
97/3 structure. However, each YO island ECLN 1&2arecapftaii^d9G/10. Cdl me if you have any quesfons. 
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Kirk, Niels • 

From: Reitly. James f. [James F. Reilly /iOUSHOU/o=AF1/c=US/a=MCl/p=:CIT!CORP] 

Sent: 16 November 1999 18;Q3 *- 

To: Fox. William: Kirk. Niels C. 

Subject: RE; Yosemite II (Europe) 


Forward Header 

Subject: RE: Yosemite il (Europe) 

Author: adam.kuiick (adam.kulick@ssmb.com) at INTERNET 
Date; 1 1/16/1999 4:37 AM 


Jim, thanks for the e-mail. I have a couple of comments that you may see 
tit to forward to bill/nieis... 

if we do a traditional bridge, i would prefer to keep it in the truman 
structure rather than running it through delta as i do not want to share our 
new prepaid technology with other banks, to address bill’s appropriateness 
point, the equity is only in the structure to satisfy tax and accounting 
issues, not as a first loss position for the benefit of investors. — 

consequently, the prospectuis and marketing materials make clear that 
investors do not get the benefit of the equity in an enron default, in 
addtion, the materials make very clear that investors shoud not expect to get 
the benefit of any AAAs in the vehicle either, as they will susbtituted out 
to citi in the event of an enron default, therefore i do not believe that 
there is an appropriateness issue here. 

regards from the sunny uk. adam 


> From; 

> James. F.Reiily@x400prod2.cgin.us-md.citicorp.com[SMtP:James.F. Reilly® x400p 

> rod2.cgin.us-md.citicorp.com] 

> Sent: Monday, November 15. 1999 8:55 PM 

>To! Kulick, Adam: 

> Lynn.Feintech/0U=1 4USSFO@jupiteralias.email.citicorp.com 

> Subject: RE: Yosemite II (Europe) 

> 

> «File: ATT292958.ATT» 

> Setf-explanatory. 


> Forward Header 


> Subject: RE: Yosemite I! (Europe) 

> Author; William Fox at 20USNYC/o=AFl/c=US/a=MCl/p=CITICORP 
>Date: 1 1/14/1999 7:06 PM 


> I agree we need to find mutually acceptable solution but need to first 

> have the 

> market feedback and at same time press an interim securitization solution 

> that 

> can be structured around the 25 years. Also there is the issue on the 

> equity. 

> Two points: one can we technically'strcuture a default swap from the trust 

> that 

> eliminates our exposure and two there is a question of appropriateness: 

> presumably we will be respresenting to investors that we are putting up 

> half the 

> equity and then with or without disc[soure(?) we are doing a default swap 

> with 
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> ihe trust; sound questionabte- 

> 

> Original Message 

> From; Reilly. James F. 

> Sent: Friday. November 12. 1999 ^-^2 PM 

> To: Fox. William; Baillie. Steve 

> Cc: Kirk. Niels C. 

> Subject; RE; Yosemite II (Europe) 


> Bill: The possible Yosemite 2 "bridge" will not die. Enron is ramping up 

> the 

> pressure with a story that goes like this: 

> 

> - Mandates on capita! markets deals carry with them the obligation of 

> bridging 

> if the bridge is required due to timing or market conditions - not new, we 

> 

> discussed this when we rolled Truman at 9/30; 

> - Enron has paid (can you guess what comes next) Citigroup over $20/25MM 

> in 

> revenues (fees?) in 1999 - including actively working to expand the 

> relationship 

> to SSB (EOG equity, Enron equity and ACES); 

> - Citi exposure has dropped dramaticaily as a result of Condor and 

> Yosemite. 

> 

> Our position; 

> - Exposure, altho down, is still in running at $600+/-MM; 

> - We cannot build YE assets by $250 Mm; and 

> - SSB has not yet given us a clear view of the viability of Yosemite 2 • 

> is it 

> feasible structurally and can it be ready on time; will the European 

> market buy 

> it; can it be succesfully launched before YE; at a price acceptable to 

> Enron 

> (what is the threshold price above which the Company will not sell?). 

> 

> We have suggested that Nahanni could provide the capital shortfall if Y2 

> cannot 

> be launched - this would use capacity designed for just this sort of 

> shortfall 

> and not impact our balance sheet (Nahanni will be in the conduits) or add 

> incremental exposure (beyond Nahanni. that is) - this may not work as Y2 

> is a 

> prepaid which provides benefits not part of Nahanni. They have suggested a 


> 'club' bridge where Citi might speak to only 33%. 

> 

> It has been left (lor the weekend) that the outcome of next week’s 

> sessions with ' 

> SSB/Enron/lnvestors in London will provide critical input to an assessment 

> of 

> the situation. We will also continue taFking about the ‘club’ and 

> securitization 

> options (see beiow). SSB (derivatives and Energy/Power) is aware of the 

> 'bridge* 

> issue. 


> ^ Forward Header 


> Subject: RE: Yosemite 11 (Europe). ^ 

> Author: Niels C. Kirk at 70EULON/o=AF1/c=US/a=MCI/p=ClTICORP 
>Date; n/i2/l999 1:30 PM 


> Jim, 
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> ! called Chivers and reiterated our concern over the rr.anner 

> in which he's pushirtg Yosemits H and the 'bridge* on us 

> (especiaily given the tact that we (and Houston for that 

> matter) still don’t know if there's a deal). He understood 

> and knows, that we know, he’s trying to jam us (such 

> is life...). 

> , 

> Anyway I covered our four points: 

> 

> 1 . Next week is very important- We can't even say whether 

> this is a bridge or a prepaid pier until we know the market. 

> 

> 2. What’s Enron's threshold on the spread? 

> 

> 3- if we were to do a ciub deal on a bridge, how many banks 

> does Enron think they couid deliver? Why .is Enron against 

> clubbing the bridge? 

> 

> 4. There coukj be a chance of ST booking the deal in one of 

> our European conduit vehicles (as done previously In the US) 

> but this still needs to be explored and it could be pricey 

> given that Enron's goal is to go LT (25+ years). 

> 

> Chivers was unable to answer the questions above but stated that 

> my (our) reaction/response was valid and productive. 

> 

> Niels 


> Original Message 

> From: Fox, WiiSam 

> Sent; Wednesday, November 1 0, 1999 5:56 PM 

> To; Fox, William: Kirk, Niels C.; Reilly, James F. 

> Subject: RE; Yosemite !i (Europe) 

> 

> Just to make it clear: no room to bridge. 

> 

> — Original Message 

> From: Fox. William 

> Sent Wednesday, November 10, 1999 12:50 PM 

> To; Fox. William; Kirk, Niels C.; Reil^, James F. 

> Subject; RE; Yosemfte 11 (Europe) 

> 

> In spite of all the repayments we haveAviil receive from Condor and 

> Yosamfte we 

> still have an exposure issue as ft folates to obligor limits; there is a 

> developing view that limits are limits not to be exceed. This is 

> something 

> we will all.have to deal with. Also we do not have room for incremental 

> assets 

> of S200-300mm over year and. Iwiii discuss with Reilly later today for 

> current 

> status and review of options. 

> 

> — Original Message 

> From: Kirk. Niels C. 

> Sent; Friday, November 05, 1999 1 :20 PM 

> To: Fox, William; Reifly, James F. 

> Subject; Yosemite 11 (Europe) 

> Importance: High 

> 

> BilL'Jim, 

> ’ 

> Just a quick heads-up. 

> Enron Europe are proposing that Yosemite 11 be arranged for 

> GBP 175/200 MM. They need this by year-end as the deal 

Cm-SPSf 0033633 
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> generates count as operational funds flow which will evidently 

> fill a gap left by certain European projects/contracts. 

> Coincidentally, their $250 WM corporate 364 day R/C (which is 

> fully drawn) matures next week. Enron to repay from cprporate 

> funds, but it appears that the proceeds from Yosemite \\ are 

> earmarked for reimbursement of the corporate funds. 

> 

> Chivers has begun to make noises about Citi stepping up and 

> bridging the deal in the event that the capital markets fail us. 

> My response to date has been non<ommittaI. especially as 

> Yosemite is still in prototype mode and typical of Enron they 

> are already in replication mode. I'm concerned that the capital 

> markets may close before we can get the structure away, then 

> we could be left holding the bag. 

> 

> SSB London have approached certain investors and we are waiting 

> for their feedback. 1 understand that other 'roadshows’ are. 

> contemplated for London and Scotland in the near future. Also 

> there is a structuring session slated lor next week in New York. 

> So the question is. where do we stand on Enron credit capacity? 

> is there any room for S250/S300 MM over year-end? If not, would 

> it be feasible (from a practical and structuring point of view) to 

> arrange a we arrange a bridge for say Japanese or Canadian only 

> banks (their year-end is different)? 

> 

> Please advise. If we have no more capacity, please begin to 

> manage Enron HQ expectations. 

> 

> Niels 

> 

> «' File; MAPl-1 Distribution List.TXT » 



R£_ Yosemite 11 
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Kirk, Niels 


From: 

Sent: 

To: 

Cc: 

Subject: 


Riggaii, Simon [Simon Riggall 761 EULON/o=AF1 /c=US/a=MCI/p=C!TlCORP] 

1 6 November 1 999 1 6:26 

Gibson, Suzanne: Riggall, Simon; Kirk, Niels C.; Reilly, James F.; Zaman. Sikander; 

Elliston, Simon 

Streamer, Sarah 

RE: Enron in West Africa 


Thanks. Jeff called me today and we are trying to arrange a time to meet. Rgds 

Original Message 

From; Gibson, Suzanne 
Sent: 15 November 1999 16:49 

Tq; Riggall, Simon; Kirk, Niels C.; Reilly, James F.; Zaman. Sikander; 

Elliston, Simon 
Cc: Streamer, Sarah 
Subject: Enron in West Africa 

Had a call from Jeff Forbis at Enron in Houston. He had got my name from a 
colleague with whom we looked at several Central European opportunities some 
time ago. As he described it, he is trying to get a handle on financing 
alternatives for West African projects (as i understood his focus - on the 
power side). He said he didn’t have a particular deal in mind at the moment, 
but wanted to hae a discussion on what is possibie/financeable. 

He would like to speak to someone both from a project finance and a 

952 
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geographical focus on Africa. He will follow up with Sarah m the morning if 
he doesn’t hear anything and would like to speak with someone as soon as 
practicable. His number is 0799 089 8329 - dialed as a UK mobile. 

Thanks and regards 

Suzanne ' 


Kirk, Niels 

From; 

Sent: 

To: 

Cc: 

Subject: 


Gibson. Suzanne [Suzanne Gibson 77lEULON/o=AF1/c=US/a=MCl/p=ClTICORP) 
15 November 1999 16:49 

Riggall. Simon; Kirk. Niels C.; Reilly. James F.; Zaman. Sikander; Eliiston. Simon 
Streamer. Sarah 
Enron in'West Africa 


Had a call from Jeff Forbis at Enron in Houston. He had got my name from a 
colleague with whom we looked at several Central European opportunities some 
time ago. As he described it. he is trying to get a handle on financing 
alternatives for West African projects (as I understood his focus •• on the 
power side). He said he didn’t have a particular deal m mind at the moment, 
but wanted to hae a discussion on what is possible/financeable. 

He would like to speak to someone both from a project finance and a 
geographical focus on Africa. He will follow up with Sarah in the morning-tf 
he doesn’t hear anything and would like to speak with someone as soon as 
practicable. His number is 0799 089 8329 •• dialed as a UK mobile. 

Thanks and regards 
Suzanne 

Kirk, Niels . 

From: 

Sent: 

To: 

Cc: 

Subject 


Fox, William [William Fox /20USNYC7o=AF1/c=US/a=MCI/p=ClTiCORP] 

1 5 November 1 999 00:07 

Baillie, Steve: Fox. William; Reiity, James F. 

Kirk, Niels C. 

RE: Yosemite il (Europe) 


I agree we need to find mutually acceptable solution but need to first have the 
market feedback and at same time press an interim securitization solution that 
can be structured around the 25 years. Also there is the issue on the equity. 
Two points: one can we technically strcuture a default swap from the trust that 
eliminates our exposure and two there is a question of appropriateness: 
presumably we will be respresenting to investors that we are putting up half 
the equity and then with or without disclsoure(?) we are doing a default swap 
with the trust; sound questionable. 

Original Message 

From: Reilly, James F. 

Sent: Friday, November 12. 1999 4:42 PM 
To: Fox, William: Baillie, Steve 
Cc: Kirk, Niels C. 

Subject: RE: Yosemite II (Europe) 


Bill: The possible Yosemite 2 ’bridge" wii! not die. Enron is ramping up the 
pressure with a story that .goes like this: 

- Mandates on capital markets deals carry with them the obligation of bridging 
if the bridge is required due to timing or market conditions - not new, we 
discussed this when we rolled Truman at 9/30; 

- Enron has paid (can you guess what comes next) Citigroup over $20/25MM in 
revenues (fees?) in 1999 - including actively working to expand the relationship 
to SSB (EOG equity, Enron equity and ACES); 


953 


CONFIDENTIAI 


(~ITI..=5PSI 0033635 


1175 


- Citi exposure has dropped dramalicaliy as a result ol Condor and Yosemite. 

Our position; 

- Exposure, attho down, is stii! in running at $600+/-MM. 

- We cannot build YE assets by $250MM. and 

- SSB has not yet given us a clear view of the viability ofVosemite 2 - is it 
feasible structurally and can it be ready on time; will the European market buy 
it; can it be succesfully launched before YE: at a price acceptable to Enron 
(what is the threshold price above which the Company will not sell?). 

We have suggested that Nahanni could provide the capital shortfall if Y2 cannot 
be launched - this would use capacity designed for just this sort of shortfall 
and not impact our balance sheet (Nahanni will be in the conduits) or add 
incremental exposure (beyond Nahanni. that is) - this may not work as Y2 is a 
prepaid which provides benefits not part of Nahanni. They have suggested a 
"club" bridge where Citi might speak to only 33%. 

It has been left (for the weekend) that the outcome of next week’s sessions with 
SSB/Enron/inveslors in London will provide critical input to an assessment of 
the situation. We will also continue talking about the -club" and securitization 
options (see below). SSB (derivatives and Energy/Power) is aware of the ’bridge' 
issue. 


^ Forward Header 

Subject; RE; Yosemite ti (Europe) 

Author: Niels C. Kirk at 70EULON/o=AFl/c=US/a=MCI/p=ClTICORP 
Date; 11/12/1999 1;30 PM 


Jim, 

I called Chivers and reiterated our concern over the manner 
in which he’s pushing Yosemite li and the 'bridge' on us 
(especially given the fact that we (and Houston for that 
matter) still don’t know if there’s a deal). He understood 
and knows, that we know, he’s trying to jam us (such 
is life...). 

Anyway I covered our four points: 

1. Next week is very important. We can't even say whether 
this is a bridge or a prepaid pier until we know the market. 

2. What’s Enron’s threshold on the spread? 

3. If we were to do a club deal on a bridge, how many banks 
does Enron think they could deliver? Why is Enron against 
clubbing the bridge? 

4. There could be a chance of ST booking the deal in one of 
our European conduit vehicles (as done previously in the US) 
but this still needs to be explored and it could be pricey 
given that Enron’s goal is to go LT (25+ years). 

Chivers was unable to answer the questions above but stated that 
my (our) reaction/response was valid and productive. 

Niels 


Original Message 

From: Fox. William 

Sent; Wednesday, November 10, 1999 5:56 PM 
To: Fox, William; Kirk, Niels C.; Reilly. James F. 
Subject: RE: Yosemrte It (Europe) 

Just to make it clear; no room to bridge. 
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Original Message 

From; Fox, William . „ ^ 

Sent: Wednesday. November 10. 1999 12.50 PM 
To; Fox, William; Kirk. Niels C.: Reilly. James F. ^ 

Subject: RE: Yosemite ii (Europe) 

In spite of all the repayments we have/will receive from Condor and Yosemite we 
still have an exposure issue as it relates to obligor limits; there is a 
developing view that limits are limits and not to be exceed. This is something 
we will all have to deal with. Also we do not have room for incremental assets 
of S200-300mm over year end. Iwill discuss with Reilly later today for current 
status and review of options. 

— Original Message — 

From; Kirk. Niels C. 

Sent; Friday. November 05, 1999 1:20 PM 
To: Fox. William; Reilly. James F. 

Subject: Yosemite II (Europe) 
importance: High 

Biil/Jim. 

Just a quick heads-up. 

Enron Europe are proposing that Yosemite il be arranged for 
GBP 175/200 MM. They need this by year-end as the deal 
generates count as operational funds flow which will evidently 
fill a gap left by certain European projects/contracts. 

Coincidentally, their $250 MM corporate 364 day R/C (which is 
fully drawn) matures next week. Enron to repay from corporate 
funds, but it appears that the proceeds from Yosemite Ii are 
earmarked for reimbursement of the corporate funds. 

Chivers has begun to make noises about Cili stepping up and 
bridging the deal in the event that the capital markets fail us. 

My response to dale has been non-committal, especially as 
Yosemite is still in prototype mode and typical of Enron they 
are already in replication mode. I’m concerned that the capital 
markets may close before we can get the structure away, then 
we could be left holding the bag. 

SSB London have approached certain investors and w© are waiting 
for their feedback, i understand that other 'roadshows' are 
contemplated for London and Scotland in the near future. Also 
there is a structuring session slated for next week in New York. 

So the question is, where do we stand on Enron credit capacity? 

Is there any room for $250/$300 MM over year-end? ff not. would 
it be feasible (from a practical and structuring point of view) to 
arrange a wa arrange a bridge for say Japanese or Canadian only 
banks (their year -end is different)? 

Please advise. If we have no more capacity, pieasfe begin to 
manage Enron HQ expectations. 

Niels 

« File: MAP!-1 Distribution List.TXT » 
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Kirk, Niels 

Fromr 

Sent: 

To: 

Cc: 

Subject: 


adam.kulick [adam.kulick@ssmb.comj i- 

13 November 1999 00:14 - 

p.chivers; ikirby 

Kuiick. Adam; ReiHy. James F [CITI); Mcbride. Myles; Kirk. Niels C [CITIJ; Charles. Peter 
Fees for Yosemite 11 


Dear Paul and Treasa, 

Please find the fee schedule for Yosemite II outlined below. 


Underwriting Fee: 75 bps upfront 


Per annum return on: 


AAA Investments: 
Enron Investments; 
Basis Risk of Prepaid: 
Equity Investment 
hedge) 


1 0 bps 
1 5 bps 
12.5bps 

175 bps (assumes that Enron pays for default swap to 


We look forward to discussing these with you in more detail on Monday. 


Best regards, 
Adam Kuiick 


PS. The most recent version of the roadshow is attached for your review. 
«Roadshowl .ppt» 



Roadshowi.ppt 


Kirk, Niels 


From: 

Sent: 

To: 

Cc: 

Subject: 


Reilly, James F. [James F. Reilfy/10USHOU/o=AF1/c=US/a=MCI/p=CITICORP) 
1 2 NoveiTiber 1 999 21 :42 
Fox. William; Bailiie, Steve 
Kirk, Niels C. 

RE: Yosemite II (Eurof>e) 


Bill; The possible Yosemite 2 "bridge" will not die. Enron is ramping up the’” 
pressure with a story that goes like this; 

- Mandates on capita! markets deals carry with them the obligation of bridging 
if the bridge is required due to timing or market conditions - not new, we 
discussed this when we roiled Truman at 9/30; 

* Enron has paid (can you guess what comes next) Citigroup over $20/25MM in 
revenues (fees?) in 1999 - including actively working to expand the relationship 
to SSB (EOG equity, Enron equity and ACES): 

- Citi exposure has dropped dramatically as a resutt of Condor and Yosemite. 
Our position; 

• Exposure, altho down, is still in running at S600+/-MM; 

- We cannot build YE assets by S250MM; and 

- SSB has not yet given us a clear view of the viability of Yosemite 2 • is it 
feasible structurally and can it be ready on time; will the European market buy 
it; can it be succestutiy launched before YE; at a price acceptable to Enron 
(what is. the threshold price above which the Company will not sell?). 
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We have suggested that Nahanni could provide the capital shortfall if Y2 cannot 
be launched - this would use capacity designed for just this sort of shortfall 
and not impact our balance sheet (Nahanni will be in the conduits) or add 
incremental exposure (beyond Nahanni, that is) • this rn|y not work as Y2 is a 
prepaid which provides benefits not part of Nahanni. They have suggested a 
"club" bridge where Citi might speak to only 33%. 

If has been left (for the weekend) that the outcome of next week s sessions with 
SS8/Enron/investors in London will provide critical input to an assessment of 

the situation. We will also continue talking about the club and securitization 

options (see below). SSB (derivatives and Energy/Power) is aware of the bridge 
issue. 


' Forvvard Header 

Subject: RE: Yosemite 11 (Europe) . 

Author: Niels C. Kirk at 70EULON/o=AF1/c=US/a=MCI/p=CITlCORP 
Date; 11/12/1999 1:30 PM 


Jim. 

! called Chivers and reiterated our concern over the manner 
in which he's pushing Yosemite I! and the "bridge" on us 
(especially given the fact that we (and Houston for that 
matter) still donl know if there’s a deal). He understood 
and knows, that we know, he's trying to jam us (such 
is iife.-.)- 

Anyway I covered our four points: 

1. Next'week is very important. We can’t even say whether 
this is a bridge or a prepaid pier until we know the market. 

2. What’s Enron’s threshold on the spread? 

3. If we were to do a club deal on a bridge, how many banks 
does Enron think they could deliver? Why is Enron against 
clubbing the bridge? 

4. There could be a chance of ST booking the deal in one of 
our European conduit vehicles (as done previously in the US) 
but this still needs to be explored and it could be pricey 
given that Enron’s goal is to go LT (25+ years). 

Chivers was unable to answer the questions above but stated that 
my (our) reaction/response was valid and productive. 

Niels 


— Original Message 

From: Fox, William 

Sent: Wednesday. November 10, 1999 5:56 PM 
To: Fox. William; Kirk, Niels C.; Reilly, James F. 

Subject: RE: Yosemite II (Europe) 

Just to make it clear: no room to bridge. 

— Original Message — - 

From: Fox. William v 

Sent: Wednesday. November 10. T999 12:50 PM 

To: Fox. William; Kirk, Niels C.; Reilly, James F. 

Subject: RE; Yosemite li (Europe) 

In spite of all the repayments we have/will receive from Condor and Yo; 
still have an exposure issue as it relates to obligor limits; there is a 
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developing view that limits are limits and not to be exceed. This is something 
we will all have to deal with. Also we do not have room for incremental assets 
of S200-300mm over year end. twill discuss with Reilly later today tor current 
status and review of options. 

Original Message C 

From: Kirk, Niels C. 

Sent: Friday. November 05, 1999 1:20 PM 
To: Fox, William; Reilly. James F. 

Subject: Yosemite il (Europe) 

Importance: High 

Bill/Jim, 

Just a quick heads-up. 

Enron Europe are proposing that Yosemite II be arranged tor 
GBP 175/200 MM. They need this by year-end as the deal 
generates count as operational funds flow which will evidently 
fill a gap left by certain European projects/contracts. 

Coincidentally, their S250 MM corporate 364 day R/C (which is 
fully drawn) matures next week. Enron to repay from corporate 
funds, but it appears that the proceeds from Yosemite 11 are 
earmarked for reimbursement of the corporate funds. 

Chivers has begun to make noises about Citi stepping up and ~ 

bridging the deal in the event that the capital markets fail us. 

My response to date has been non-committal, especially as 
Yosemite is still in prototype mode and typical of Enron they 
are already in replication mode. I’m concerned that the capital 
markets may close before we can get the structure away, then 
we could be left holding the bag. 

SSB London have approached certain investors and we are waiting 
for their feedback. I understand that other ’roadshows' are 
contemplated tor London and Scotland in the near future. Also 
there is a structuring session slated for next week in New York. 

So the question is, where do we stand on Enron credit capacity? 

Is there any room for $250/$300 MM over year-end? If not, would 
it be feasible (from a practical and structuring point of view) to 
arrange a we arrange a bridge for say Japanese or Canadian only 
banks (their year-end is different)? 

Please advise. If we have no more capacity, please begin to 
manage Enron HQ expectations. 

Niels 



MAPI-1 Distribution 
Ust.Txr 
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Kirk, Niels 


From: 

Sent: 

To: 

Subject; 


Kirk. Niels C. [Niels C. Kirk /70EULON} on behalf of Kirk. Niels C. 
12 November 1999 18:30 
Reiily. James F. 

RE; Yosemite 11 (Europe) 


Importance: High 


Jim, 

I called Chivers and reiterated our concern over the manner 
in which he's pushing Yosemite ii and the "bridge" on us 
(especially given the fact that we (and Houston for that 
matter) still don't know- if there's a dfeal). He understood 
and knows, that we know, he's trying to jam us (such 
Is life...). 

Anyw a)- I covered our four points: 

!. Next week is very important. We can't even say whether 
this is a bridge or a prepaid pier until we know the market. 

2. What's Enron's threshold on the spread? 

3. (f we w-ere to do a club deal on a bridge, how many banks 
does Enron think they could deliver? Why is Enron against 
clubbing the bridge? 

4. There could be a chance of ST booking the deal in one of 
our European conduit vehicles (as done previously in the US) 
but this still needs to be explored and it could be pricey 
given that Enron s goal is to go LT (254- years). 

Chivers was unable to answer the questions above but stated that 
my (our) reaction/response was valid and productive. 

Niels 


Original Message 

From: Fox. William 

Sent: Wednesday. November 10. 1999 5;56 PM 

To: Fox, WPliem; KirK. Niels C.; Reilly. James F. 

Subject: RE: Yosemite II (Europe) 

Just to make it clear no room to bridge. 

Original Message 

From: Fox. William 

Sent; Wednesday. November 10. 1999 12:50 P.M 
To: Fox. William; Kirk. Niels C.; Reilly, James. F. 

Subject; RE: Yosemite II (Europe) 

In spite of all the repayments we have/will receive from Condor and Yosemite we 
still have an exposure issue as it relates to obligor limits; there is a 
developing view that limits are limits and not to be exceed. This is something 
we will all have to deal with. Also we do not have room for incremental assets 
of $200- 300mm over year end. Iwili discuss with Reilly later today for current 
status and review of options. 
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Original Message 

From; Kirk. Niels C. 

Sent; Friday. November 05. 1 599 I ;20 PM 
To: Fox. William; Reilly, James F. 

Subject: Yosemite U (Europe) 

Iraponance; High 

Bill/Jim. 

Just a quick heads-up. 

Enron Europe are proposing that'Yosemite 11 be arranged for 
GBP 175/200 MM. They need this by year-end as the deal 
generates count as operational/unds flow which will evidently 
fill a gap left by certain European projects/contraccs. 

Coincidentally, their S250 MM corporate 364 day R/C (which is 
fully drawn) matures next week. Enron to repay from corporate 
funds, but it appears that the proceeds from Yosemite E are 
earmarked for reimbursement of the corporate funds. 

Chivers has begun to make noi^s about Cits stepping up and 
bridging the deal in the event that the capital markets fail us. 

My response to date has been non-commitiai. especially as 
Yosemite is stiii in prototype mode and typical of Enron they 
are already in replication mode. I’m concerned that the capital 
markets may close before we can get the siruciure away, then 
we could be left holding the bag. 

SSB London have approached certain investors and we are waiting 
for their feedback- f understand that other "roadshows” are 
contemplated for London and Scotland in the near future. Also 
there is a structuring session slated for next week in New York. 

So the question is, where do we stand on Enron credit capacity? 

Is there any room for S250/$300 MM over year-end? If not. would 
it be feasible (from a practical and structuring point of view) to 
arrange a we arrange a bridge for say Japanese or Canadian only 
banks (their year-end is different)? 

Please advise. If we have no more capacity, please begin to 
manage Enron HQ expectations. 

Niels • 
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for USS2i .775. 12 adilrcssctl to uur diene Delia Energy CoqKjration (copy aiuchetJ). 

i'his leaves a total of US$S, 606.25 ouBtanding whidi Enron Carp, have indicatetl that 
Uicy are nnc willing to pay. 
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MAPLES and CALDER 

Caynm Islands Attom«ys-at*Law 


TeiajijflBe: i(J* 5 ) tC66 
Fiaasak: 1(34 j) t*9 »o»o 
Esml: mf6@supiei.a3dw.ky 

3 November, 1999 


?0 Best 305. U|i«3d Jiswe. 

Sourii Gatfci Strset Georje tawo 
Gnod Ctywa. Ctyaua Tila.Tvk 


By Courier: 212-530-5000 


Mr. Eric Moser 

Milbank Tweed, Hadley ^ McCloy 
1 , Cdasc Maaiuctan Plaza 
New York. NY- 1005 
U.S.A. 


Dear Eric, 



Thani: you for your email of November 2od. 

The current aal past transactions of the Company irt best outlined in the board resolutions 
authorising the saine. la connection therewith I cadcse the Comp^y's board misuies (and 
tnisceilatieous <kx:uniejsis wl^h imy be relevaru) whkh daa tom its iccorporanoa. They 
give a detailed overview of all business conducted, thus dealing; with many of your queries. 

1 confirm that the Eitborised sha«: capital of the Compare is US5900,000 - divided into 
9CO,000 Ordinary Shares of USSI.OQ - of whkh l.OCO have been issued to Grand 
Commodities Corpotaaoo. I also enclose a copy of the Company’s Register of Members 
which reflects this. 

We are cmtessdy trymg to locate li^ Cempany’s first Cotrespoodence FUe which was initially 
handled by taotber member of this firm. Once located I will revert with any infonnanon 
coniiined tb e r ei n on Grand Commodities Corporatioii, in addkion to any other infonruuioQ 
relevant » your queries. 

I hope that this proves useful. Please do oo< bcsiuie to cooiact me should you have my 
questions. Please ncae that I will be cut of oiT^ce berweea tbe 8* and 12* of November and m 
my absence your prmcipaJ contact sbculd once again be Julian Reddybewigh. 


J Lsutxn 1 774 AW 3 »«\ITTW 0 1 ! 
S 3 Nwetniwi. 1999 
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MAPLES and CAXiDER 


With kiad regards, 
Youn sincerety. 



cc: Andrew Walkerf Milbank Tweed (cover page by fa^:) 
William Sullivan. Citibank (cover page by fa^) 


1LS\J€KTV1974<MM530«\STTWOI! 
03 No*«»^«r. 1999 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Quaintance Jr.. Alan [Alan.Quaintance.Jr@enron-Com] 

Friday, June 22, 2001 4:51 PM 

Wagman, Steve (Flj; Swanson, Timothy [FI]; Sills, Lisa 

Garberding, Michael 

Delta Letter 


Delta.doc (19 KB) 


All: 

<<DelCa . doc>> 

As discussed wich Tim, aCCaphed is a sample letter with the representations that Andersen 
would like Delta to confirm. I am Che accountant working on the deal with Michael and 
Lisa. I am happy to discuss any of these representations wich you or your advisors at 
your convenience. 

I have already questioned Andersen aibouc why these representations were not required on 
recent deals with Delta. Their response was that the reps will be required on this 
transaction if we are to achieve our accounting objectives. So chat route is not 
available . 

I can be reached at Che following numbers. 

(713) 345-7731 (Office) 

(713) 503-3709 (Cell) 

(713)621-1763 (Home) 

Please feel free to call me at anytime over the weekend. I have voicemail on all numbers. 
Thanks , 

Alan Quaintance 


p«»rmanent Subcommittee. 
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June ,2001 

Enron Corp. 

1400 Smith Street 
Houston, Texas 77002 

To Whom It May Concern: 

Re: Delta Energy Comoration (the “Company’”) 

We confirm: 

1 . There is no restriction in the corporate documentation of the Company 
limiting the number of entities with which the Company may conduct 
business. The Company has undertaken business with a number of entities. 

2. The Company has assets other than those acquired through 
transactions with Enron Corp and its subsidiaries and its affiliates 
(collectively “Enron”). 

3. The Company has unencumbered assets, which are available for 
application towards obligations owed to its creditors. 

Yours truly. 


Signed by: 
Title: ' 
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BANK OF BERMUDA (CAXfldAII) UMTEED 


Hereu’/i are ic'Ails Tor the rcmictance of ftindi lo Bank ofBaimuda (Cayman) Limited. 
Remi; C.S. Dollars 


TO: Cidhank N, A., 399 Park Avenue, New York, New York 

SWIFT Code-CrnUS33 

ABA Rouung n • 021^000-89 


?i€ 

For aficoimi of: Bank of Bemuda (Cayman) Limited 
SWIFT Cade: BBDaXYKX 

tl^ 

^ Fot further credit to: Giveas Hall Bank & Trust itti. 
Account No.: 7500-3009 

** For to ; Delta Energy Corporation 


o-J"^ 


•g-rW? 


AtV/ 


Id. 




■ 
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SG /0 , 



— O «— ‘“-tc-.ioT* 

Schroders 


PAYMENT INSTRUCTIONS 


U35 WIRE TRANSFER DETAJL5 ■ IBJ WMteiiaU 

fBJ Whiaihall Bank & Tnist Company 
One State Street, 

New Yott,‘New York 10004 
U.SA. 

ABA No.; 026007825 

for tiic accotmc of: Schroder Cayman Bank and Trust Company Limited 
AcconntNo.; 81354204 

Reference; 3!):S4rfA 


Deposits may be made by v-ire transfer, cheque or bankers draft. Please quote reference with 
any remittance. 


P.cwniU: (3*«1 <— 

e-mai: souveei’iScanow.XY 


SchreCr C*ym«n Sink inC Trust Company UfflHW 
P.O-' 9o* 1 0*0 QT, Hsflsaur 0«rt 
Grina C*yfTOKi OrtSw Wwi iodiea 
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TO: 
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The 

Givens 

HaU 

Bank 


Fefaniajv 5 , 1999 


Mr. Aitu Grtttsntttirt 

Citibank 

NevrYork 


Fjoc: 121229136^ 
Dear Mr.Gnwasttitv 



DaJia Eaarfy Ccarporatiaa 

Yai, Sici!? t:.gaaaciaa- 


FoOewiiig on fiOT o« ejiikr rieptoe conveaiSon i im ferwirdijjg to you fee nolM 
reUting to tile above ccniipaiues. . 


Vouxs sincsraty. 


J.B. BetUxiw 


QjwMHiSSMica 


TaBoiasrar 


Ci^twia 


0 
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The 

Givens 

Hall 

Bank 


February 5 , 1999 

Delta "SiisTSf CorpcMration ■ 


To: Supplyrng ^ board of director*, shareholders 

etc. to the company and its parent company, and 
administering the overlying Trust for the year 
erwiing Decssnber 31, 1995. 

Fee as agreed 5,CXX}.00 

Reviewing and signing of documents with regard 
to the formal purchase and sale of oil and gas from 
Enron and related parties. Documents executed 
December 30, 1996. . 

Fee on a time, spent basis Z920.00 

Disbuxsemectts 

Sundry item* 25.X 


IBS 7.m00 


Fee Note.GH 29/99 


0n«D»HiJ13«ak A Omdc Oncwt 

TfwcLai. ?£lBaK2097Qt 
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Enron/Delta Swap Coafirmation 


December 22, 1999 

To: Delta Energy Corporation 

‘ P.O- Box 309 
George Town, Grand Cayman 
Cayman Island British West Indies 
Attention: John Benbow 

Facsimile No.: (345)949-8080 
Telephone No.: (345)949-8066 

From: Enron North America Corp. 

1400 Smith Sti^ 

Houston, Texas 77002 
Attention: Joe Hunter 

Facsimile No.: (713)646-2495 
Telephone No.: (713)853-3316 


Ladies and Gentlemen: 

The purpose of this letter agreement (this "Conjirmatwn”) is to set forth the terms and 
conditions of the Transaction entered into between Enron North America Corp. Party A” or and ' 

Delta Energy Corporation {"Party B" or "Delta”) on the Trade Date specified below (the "Transaciton”). 
This Confinnation constitutes a "Confirmation" as referred to in the Master Agreement specified below. 
Certain capitalized tmns used herein arc defined in Section 6 below. 

This Confirmation suj^lemcnts, forms a part of, and is subject to, the ISDA Master 
Agreement, dated as of November 1 8, 1999 (the "Master Agreement”), between Party A and Party B. All 
provisions contained in the Master Agreement govern this Confirmation except as expressly modified 
below. 


Each party will make each payment specified in this Confirmarion as being payable by it, 
not later than the due date for value on that date in the place of the account specified below, in freely 
transferable U-S. Dollars and in the manner customary for payments in U.S. Dollars. 

Iht terms of tl« Transaction to which this Confinnation relates art as follows: 


1. General Terms: 

Trade Date; December 22, 1999 

Effective Date: December 22, 1999 

Scheduled Termination Date: October 26, 2004 

Floating Amount Payen Party A 

Fixed Amount Payer: Party B 

Calculation Agent Citibank 
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Business Day Convention: 

Commodity Business Day 
Convention: 

Periodic Payment Dates: 
Payment Dates: 


Market Disraption Events: 


Disruption Fallback: 


2. Fixed Pcymeni 

Fixed Payment Date: 


Preceding. 

Preceding. 

Each April 14 and October 14 of each year. 

For payments to be made ui^er Section 3: 

(a) each Periodic Payment Date during the period 

from the Effective Date to but excluding the 
Cancellation Date; and 

<b) thcCa!K»llarionDate^utonlyif(x)thc 

Cancellation Dare is <m or prior to fte Periodic 
Payment Date in October 2004 and (y) no Event 
of Default or Termination Event shsdl have 
occurred and be continuing on the Cancellation 
Date). ? 

Price Source Disruption ■ 

Trading Suspension 

Disappearance of Commodity Reference Price 
Tax Disruption 

If a Market Disruption Event with resp«:t to the Specified 
Price for the relevant Pricing Date occurs* then the 
Specified Price shall be determined by using the first 
preceding Commodity Business Day on vdiich no Market 
Disruption Event existed with respect to the Specified 
Price (all as determined by the Calculation Agent). 


The Effeesive Date 


Fixed Payment Amount: 
Settlement: 

3. Periodic Floaiittg Pe^menis 

Periodic Floating Payment Dates: 
Periodic Fbating Amount: 

Periodic Notional Quantity: 


U.S.$705,725,402.00 

On die Fixed Payment Date, the Fixed Am<Mint Payer shall 
pay the Fixed Payment Amount to Party A. 


Each Foment Date. 

For any I^ymwit Date, the Periodic Norional Quantity for 
such Payment Date midtipHed hy the Periodic Floating 
Price fix' such Payment Date. 

(a) For Uic First ftaiodic Payment Date, 1,212,375 
barrels mtdtipliedhy the FirstPeriodic Payment 
Fraction; 

(b) for each Payment I^tc (other Aan the l^ysient 
Date referred to in clause (a) above) prior to the 
Cancellation Date, 1,212375 barrels; and 

<c> fortheCanceUationDatc(lfitisaPayroentDate 

but is not the Finsi Periodic Payment Date), 
1312375 barrels muliipliedby the Cancelfeiion 
Fracikm. 
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Periodic Floating Price: 


, Settlement: 

4. Final Floaling Payment 

Final Floating Payment Date: 
Final Floating Amount: 


Final Notional Quantity: 
Final Floating Price: 


Setriemeat: 


For any Payment Date, a "Floating Price" determined in 
accordance with the Commodity Definitions, where: 

(a) the "Commodity Reference Price" is OIL-WTl- 
NYMEX; 

(b) the "Specified Pride" is the ebsing pri«:; 

(c) the "Delivery Date" for such Payment Date is the 
First Nearby Month with respect to such Payment 
Dale; and 

(d) the "Pricing Date" h the Commodity Business 
Day that is three Commodity Business Days prior 
to such Payment Date (or, for deteiminations 
under Section 7 below, the Windup Date). 

On each Payment Date, the Floating Amount Payer shall 
pay the Periodic Floating Amount for huch Payment Date 
to Party B. 


The Cancellation Date 
The lesser of: 

(a) the Final Notional Quantity mukipfied by die Final 
Floating Price; and 

(b) U-S^S0O,0OO,OQO.OO 
44,469,150 barrels 

For the Final Floating Payment Date, a "Floating Price" 
determined in accordance with the Commodity 
Definitions, where: 

(a) the "Commodity Reference Price" is OIL-WTI- 
NYMEX; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" is the First Nearby Mondi 

with respect to the Final Payment Date; and 

(d) the "Pricing Date" is the Commodity Business 
Day that is three Conunodity Business Days prior 
to the Final Floating Payment Etete (or, for 
determinations under Section 7 betow, the Windup 
Date). 

On the Final Floating Payment Date, the Floafing Amount 
Payer shall pay die Final Floating Amount to Party B. 


5. Notice and Account Details 

Telephone, Telex and/or Facsimile 
Numbers and Contact Details for 
Notices: 

Party A: As specified in the Master Agreement 
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Party B: As specified in the Masta Agreement 

Account Details: 

Wire transfers to: 

NationsBank of Texas, N. A, 

Account No. 3750494727 

Account Detafls of Party A: ABANo. H1000012 
Account Details of Party B: Wire transfen to the Enron/Delta Account 

6. Certain Dejinitions: 

As used in this Confirmation, the following terms shall have the following respective meanings: 

"Bankruptcy Cbde'' means the United States Bankruptcy Code, Title 1 1 of the United 
States Code, as amended. » 

"Cancellation Date” means the earliest to occur of: 

(1) the Early Termination Date (if any) under the Master Agreement; 

(2) such date as Party A and Party B may agree in writing to be the Cancellation 
Date; and 


(3) the Schedule Tennination Date, 


ail as detennined by the Calculation Agent in good faith in accordance with the terms of this 
Confirmation (and such determination shall be binding absent manifest error). 

"Cancellation Fraction” means, for any Periodic Floating Payment to be made under 
Section 3 above on the Cancellation Date (if it isa Payment Date), a fraction, the numerator of 
which is equal to the actual number of days elapsed during the period fiom and including Ae 
immediately pH-eceding Payin«tt Date (or, if the Cancellation Date is *e first Payment Date, from 
and including the Effective Date) to but excluding the Cancellation Date, and the denomimtor of 
which Is equal to ISO. 

"Citibank' means Citibank, N A., a national banking association, and its successois- 


"CoUateral A^nf means United States Trust Company of New York, in its capaci^as 
"Collaetal Agent" under the Collateral Security Agreement and the other Financing Documents 
referred to therein, and its successors in such capacity. 


’•Collateral Security Agreement’' means the Collateral Security Agreeinent dated as of 
November IS, 1999 by and among {inter alia) Yosemite, Citibaid: and Uitited States Trust 
Company of New Yorit, in its capacity as indenture trustee, as amended. 


The "Dacounted Pram! Valuer of any payment (the ’’ Future PaymenC) scheduled to be 
made on any date (the ’’Futtue Payment Date”) and detcimiaed as at any date (die •Determin^on Date”) 
is equal to the present value of such Future Payment, determined by discounting such Future Payment 
semi-annually on each Periodic Payment Date falling during the period from and rocludmg fte 
Deteimination Date to and including such Future Payment Date at a rateper atmum (toermmed on a 
30060 basis) equal to the Discount Rate, all as determined by the Calculation Agent in accordance wim 
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standard industry practice (provided that if the Futiaic Payment Date is prior to the Detennination Date, 
dicn the Discounted Present Value of the related Future Payment will be equal to such Future Payment). 

"Discount Rate" means a rate per annum equal to 7.25%. 

"Enron” means Enron Corp., a corporation organized under the laws of the State of 
Oregon, and its successors. 

"Enron/Delta Account" means the "Enron/Delta Account" referred to in the Fiscal 
Agency Agreement 

"Enron Guaranty* means the Guaranty dated as of December 22, 1999 made and entered 
into by Enron in favor of Party B and its successors and assigns, substantially in the form of 
Exhibit I hereto. 

"First Periodic Parent Date" means the Payment Date in April 2000. 

"First Periodic Payment Fraction" meaas, for miy Floating Payment to be made under 
Section 3 above on the First Periodic Payment Date, a fraction, the numerator of which is equal to 
the actual number of days elapsed during the period from and including the Effective Date to but 
excluding the First Periodic Payment Date, and ihe denominator of which is equal to 1 80. 

"Fiscal Agency Agreement" means the Fiscal Agency Agreement dated as of 
November 18, 1999 among ENA, Enron, Delta and the Fiscal Agent, as from time to dme 
amended. 


"Fiscal Agent" means United States Trust Company of New York, in its capacity ss fiscal 
agent under the Fiscal Ag«»cy Agreement, togeth«- with its successors in such capacity. 

"Net Termination Amomt means an mnount «|ual to the Termination Payment owing by 
the Defaulting Party minus the Termination Payment owing by the Non-defaulting Party. 

"Terminatim Oa^" means, as ton Defaulting Party, amounts owing (or deemed 
owing) by such party under Section 7 of this Confirmation and under Section 6(e) of the Master 
AgreciiKml (to Ac extern relating to diis Transaction), together with all other amounts (including, 
without limitation, amounts owing under Seefion 1 1 of the Master Ap’cement and interest 
accniing on overdue amounts at the DefauH Rats) owing by such party wife respect to diis 
Transaction. 

•Termmasim Payment" means, as to any patty ('JT), an amount equal to: 

(1) the sum of the Discounted Present Values of each Periodic Floating Amount 
(if any) scheduled to be made by X under Section 3 above during the period from and 
including the Windup Date to and including the Scheduled Termination Dale; pins 

( 2 ) the Discounted Present Value oftheFinalFIoatiiig Amount (if any) 
scheduled to be made by X under Section 4 above on the Scheduled Temiinarion Date, 


ia each case determined as at the Windup Date. As used above, payments "scheduled to be 
made" on any date or during any period shall be deiennined as .f all payments ^ to be rode 
through and including the ScheduledTeimination Date without regard to whether the Windup 
Date occurs pntx thereto. 
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"Tramfer” means a transfor, assignmait or oUier disposition, and '"TransJerreiT and 
"Transferee" have con^Iative meanings. 

"Yosemite" meara Yosemite Securities Trust I, a Delaware statutory business trust, and 
Its successors. 

"Yosemite Notes" means the Notes issued under the Indenture dated as ofNovember 18, 

- ! 999 between Yosenute aiui United Stales Trust Company of New York, as indenture trustee, as 
from time to time amended. 

7. Payments on Early Termination. 

Party A and Party B agree that, if an Eariy Tennination Date occurs onderthe Mastw Agreement 
(such Early Tennination Datebcing referred to herein as the "ff/rw/w/rDa/c''), then the Calculation Agent 
shall determine the Net TerminAtion Amotmt, and: 

i 

(1) if the Net Tennination Amount is positive, then the Defaulting Paity will pay such 
amount to the Non-defaulting Patty (together witii interest on an amount equal to the Net 
Termination Amount at a stated rate of interest equal to the Discount Rate applicable to this 
Transaction for the period from and mcluding the imm«3iatcly preceding Periodic Payment Date 
(or, if the Windup Date occurs prior to the first Periodic Payment Date, from and including the 
Effective Date) to but excluding the Windup Date); and 

(2) if the Net Termination Amount is negative, then the Non-defaulting Party will pay 
the absolute value of the Net Termination Amount to the Defaulting Party, 

Such payments shall be in lieu of payments that otherwse would be made on the Windup Date under 
Sections 3 and 4 above (and in lieu of liquidation payments or payments on early termination that 
otherwise would be determined and payable in accordance with Section 6(e) of the Master Agreement), 
and shall comsitute the final payments payable under or in respect of or hi connection with this 
Confirmation and this Transaction (other than interest at the Default Rate payable on overdue amounts 
and amounts payable undw* Sectitm 1 1 of the Master Agreement in connection wlA this Transaction). 
Notwithstanding the foregoing, payments made in accordance with this Section 7 shall be deemed to be 
payments under Section 6(e) of the Master Agreement for all purposes thereof. 

8. Other Terms. 

(a) Concerning the CalcuJaiion Agent. 

(1) PartyAandPaityBhercby irrevocably appoint Citibank as the Calculation Agent 

hereunder and by its signature below Citibank accepts such sppomteaeta, provided if 
Cl^iaidc (or any successta^ Calculation Agent) shall fail to perform any of its duties as 
Calculation Agent, Party A and Party B may appoint a successor Calculation Agent 
Citibmik (and any successor Calculaticm Agent) may, Ity not less than 30 days' prior 
written notice to Party A and Party B, resign as Calculation Agent (provided that such 
resignation shall not become eff««tivc until a successor Calculation Agent shall have 
been af^inted by Party A »id Party B). 

(2) Each party agrees that the Calculalkm Agent is not acting as a fiduciary for or as an 

advisor to cither party in respect of its duties as Calculation Agent in connection with the 
Transaction to which this Confirmation relates. 
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(3) The Calculation Agent's calculations and determinations shall be made in good f^uth, in a 
commercially reasonable manner and be binding in the absence of manifest error, 

(4) At least one Business Day prior to each date on which any payment is required to be 
made Party A hereunder (and otherwise from time to time upon the reasonable request 
of the Fiscal Agent), the Calculation Agent shall provide to.the Fiscal Agent a statement 
of amounts owing by Party A hereundw. 

(b) Swap Agreements, 

Each party hereby acknowledges and agrees that it intends, for all purposes relevant to such 
determination, that this Confirmation be treated as a "swap agreement" under the Banlcniptcy 
Code. 

(c) Interpretation. 

Each reference to the singular shall include the plural and vice versa. 

(d) Headings. 

The headings used in this Confirmation are for convenience of reference only and are not to affect 
the construcijon of or to be taken into consideration in interpreting this Confirmation, 

(e) AddilionaJ Credit Support Documents. Etc. 

For purposes of this Transaction, "Credit Support Document" includes, in relation to Party A, the 
Enron Guaranty, 

For puiposesof this Transaction, "Credit Support Provider" includes, in relation to Party A, 
Enron. 

(f) Assigtmenis by Party A. 

Notwithstanding anything to the contrary in Section ? of the Master Agreement, Party A reserves 
the ri^t to iransfc all (but not less than all) of its rights and obligations in respect of this 
Transaction to any of its Domestic Affil lates (such a transfer, an "AgiViate Transfer^ subject to 
the foltowing conditimis: 

(1) Parly A shall have g^en not less than 30 days* prior written notice of such Affiliate 
Transfer to Party B, specifying in such notice, inter alia, the name of such Domestic 
Affiliate. 

(2) The Enron Guaranty (and all other Credit Support Documents applicable to this 
Transaction) rfiall amtmue in foil force effect in favor of Party B notwithstanding 
such Affiliate Transfer. 

(3) Ho Event of Default or Termination Event with respect to Party A shall have occurred 
and be continuing (dthcr on the dale on which notice is given to Party B under clause (1) 

above or on tijc date of such Affiliate Transfer). 

(4) Such Domestic Affiliate shall expressly assume, by an aiUHaimeRl hereto, executed md 
delivered to Party B, the due and punctual payment of all obligations of Party A 
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liereunder and the perforrnimce of every covenant and obligation on the part of Party A to 
lx performed or observed under or in respect of tfe Transaction. 

(5) Party B and such Domestic Affiliate shall have entered into an agreement in substantially 
the form of the Master Agreement (incliiding any Credit Support Documents requested 
by Party B)j imd such Domestic Affiliate shall have delivered to Party B all of the 
d^uments, iastoiinents and otticrt' items tequired lo be delivered under Part 3 of fee 
Schedule lo the Master Agreement 

(6) Such Domestic Affiliate shall have delivered to Party B an officer's certificate stating that 
such Affilia^ Ti^msfer (and all of the dociiraents delivered in comiection therewith) 

■ comply with this S^tion S(l) and that all conditions precedent in this Section 8(f) relating 
to such Affiliate Transaction have been complied wife. 

(7) Sitch Domestic Affiliate shall have agreed to be bound by thcFIscal Agency Agreement 

lo the same extftnt as Party A- ^ 

(8) Party B shall have received such other documents, instnsmenis, opinions, information and 
other items in connection with such AffiKate Transfer as it may reasonably request 

For purposes of this Section 8(D, "'Domestic AffiUaie"" means any Affiliate ofParty A organized 
under the laws of the United Stzt£S or any state thereof. 

(g) Assignments by Forty B, £ic 

(1) Notwithstanding anything in fee Master Agreement (including, without in 

Section 7 ihereoD to fee contrary. Party A hereby acknowledges and agrees that all_ 
Termination Claims owing by Party A may from time to time, without notice to or 
consent of Party A, be Transfert^ in whole or In part to one or mois Trajisferees and In 
one or more separate transactions, and may be so Transferred successively, provided that 
inespective of any such Transfer Party A stell continue to make all payments owing by it 
under this Transaction to fee Eitron/DelU Account lo fee extent required under fee Fiscal 
Agency Agreement 

(2) Party A and Party B -acknowledge and a^e tiiat Transfers uf Termination Claims owing 
by Party A shall be effected in accordanccwith fee terms of fee Fiscal Agenty 
A^eemcnt 

(3) Notwifesfendlng ^ythlng m Section 7 of fee Master A^ement to the contesy. Party A 
hereby acknowledges feat: 

(A) all of Party B's ri^t, tide and interest in and to this Transaction, including ri^ts 
in and to fee Masto- Agnxrnem (to the extent relating to this Tramacdon) and 
r^ts under fee Enron Guaranty (collectively, fee ’‘Relevant Assets^X have been 
pledged to Yosemite to secure indebtedness or other ifeligaliom from time to 
time owfeg by Party B to Yosemiie; and 

(B) all of Yossmito's rights wife respect to fee Relevant Assets are to be pledged to 
fee Collateral Agent for fee benefit of fee holders of fee Yosemite Notes and the 
other secured obligations referred lo in the Collateral Sesmrity Agreement, 

and Party A hereby consents to such pledges, 

Enron^elta Swaf 
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(4) Subject to paragraphs (1), (2) and (3) above, Party B agrees ^t, so long as Party A is a 

Non-defauldng Party» it will Trarufer its ui^ this Confirmation only hy surrender 

of fills Confirmation to Party A and the issuance by Party A of a new Confirmation to the ' 
Transferee. 

(5) At any time when the Fiscal Agency Agreement is not in effeca. Party A shaU be 
authorized to pay each person in whose name the ENA Claims art registered in the 
Claims Register maintained undey the Fiscal Agency Agreemait as of the lane it ceased 
to be in effect (to the eiOent of the ENA Claims held by such person) until Party A 
r«:eiv« notification that the ENA Claims held by sudi person have been assigned and 
that payment is to be made to the assignee, provided (tist (1) a notification that docs not 
reasonably identic the rights assigned shall be ineffective and (2) if requ«aed by 
Party A, the assignee of ENA Claims must seasonably firmbh reasonable proof that die 
assignment has been made, and unless such assignee does so Party A may pay the 
a^ignor. As used in this paragraph (5), the terms ”£NA Claims" and "fihim Renter" 
have the meanings assigied to them in the Fiscal Agency Agreement.' 

(1?) Payments. 

Except as otherwise provided in the Fiscal Agency Agreement, Party A and Parly B acknowledge 
fiiat all payments to be made by Party A under this Confirmation (including, without limitation, 
all payments made-in respect of Termination Claims owing by Party A that have been assigned by 
Party B to third parties) shall be made to the Emon/Delta Account for application as provided in 
the Fiscal Agency Agreement 

(i) Additional rernimnrjo« Events. 

Solely for purposes of this Transaction, the following Additional Temimation Events shall apply: 

An Early Tehnln^on Date occurs under any Material Commodity Transaction, in which 
event: 


(A) Party A shall be the Affected Party; and 

(B) an Early Termination Date under this Transaction shaH occur automatitaliy on 
and as of the Eariy Termination Dale under such Material Commodity 
Transaefitm. 

As in this Section 8(i), "Materied Commodi^ Tremsaction" means a Commodity 
Transaction that (a) is a Transaction to whidi Party A is or has ever been a party and 
(b) is a Transaction having an initial notional amount or strike price in excess of 
U.S.S250,©OQ,000 (or its equivalent in other currencies, determined as of the trale date 
applicable to such Transaction). 

(j) Neamg Provisions. 

Notwithstanding anything in the Master Agreemem to the contrary: 

(1 ) Sccticm 2(c){K) of the Master Agreement will apply to this Transaction. 

(2) For fairposes of the Netting Provisions set forth in Paragraph 13 of Part I of ^ ^cdule 
to the Master Agreement, if this Transaction is a Terminated Transaction, it shall not be 
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aggregated with or netted against other Tcnninated Transactions in performing the 
caiculatjons contcraplatcd by Swtlon ^c) of the Mastw- Agreement unless the Non- 
dcfauiting Party (or Non-Aifecsed Party) so elects. 

(k) Default Rale. 

Notwithstanding anything in the Master Agreement to the contrary, the "Default Rate" for 
. purposes of this Transaction shall bea stated rate of 825% per annum (calculated on a 30^60 
basis), and interest accruing hcrcundw at the Defeult Rate shall be payable on demand of the 
Non-dcftulting Party and in any event on each Periodic Payment Date (<»■, if any such date is n« 
a Business Day, the n«ct preceding Business Day). 

(l) Confidentiality. For purposes of P^ 5, Section 1 1 , of the Schedule to the Master Agreement, 
Party A hereby agrees that Party B may disclose Confidential Information to Yosemite, the 
Collateral Agent, the hqlders fi^m time to time of the Secured Obligations (other than the 

■ Yosemite Notes) referred to in the Collateral Security Agreement and, at any t^e following the 
occurrence of an Event of Default or Termination Event, the holdws from time to time of the 
Yosemite Notes, 

(m) Waiver of Jury Trial. 

EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES TO THE FULLEST 
EXTENT PERMITTED BY LAW ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING 
ARISING OUT OF OR RELATING DIRECTLY OR INDIRECTLY TO THIS . 

CONFIRMATION OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER 
- BASED ON CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A) 
CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED EXPRESSLY OR OTHERWISE, THAT SUCH PARTY 
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING 
WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTES HERETO 
HAVE BEEN INDUCED TO ENTER INTO THIS CONFIRMATION BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS PARAGRAPH. 


(remainder of page intentionally blank] 
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Please confinn that the foregoing c<wrccily sete forth the terms of oiet agreement by 
executing the copy of this Confirmation enclosed fen* that purpose and rctuming it to us. 


Accepted and confirmed as 
ofthe Trade Date: 

. DELTA ENERGY CORPORATION 


Very truly yours. 


ENRON NORTH AMERICA CORP. ; Cc 


Authorized Signatoiy 
Name: Joe Hunter- 

Agent and Attorney-ln-Fsct 
Enron North Amsrio? Con:. 



Authorized Signatory 
Name: 


By its signature below. Citibank, NjA hereby 
agrees to acras initial Calculation- Agent for 
purposes of the Transaction to which fiiis Confirmation 
relates on the terms set forth in Section 8(a) above: 

CITIBANK, N.A., as inirial Calculation Agent 


By: 

Authraized Signatory 


Name: 
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Please confirm that the foregoing conwtiy sets forth ftc terms of o«r agreement hy 
ccecuting the ct^y of this Confirmation aiclosed for that piupose and returning it to us. 

Very truly yours, 

ENRON NORTH AME1HCA CORF. 


By: 

Authorized Signatory 
Name: 

Accented and confirmed as 
of the Trade Date: 

DELTA ENERGY CORFORATIOH 


By: 

AallWrized Signatory 
Name: 


By its signature below. Citibank, Nj^. hereby 
agrees to act as mitial Calculation Agent for 
purposes of the Transaction to which this Confinaation 
relates on the tenns set fordt in Seedtat g(a) above: 

CrriBANK, K.A., as initial Calculatitm Agent 


By: 


Authorized Signatory 
Name: 



CAYMAN" 

ISLANDS 
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Please confinn that the foraging correctly s«s forth the terms of our agreement by 
executing the copy of this Cemfinnadoa enclosed for th^ pur|M>se ami returning it to us, 

Vay truly yours, 

imOH NORTH AMERICA COEP, 


Authorized Signatory 
Name: 

Accepted and confirmed as 
of the Trade Date: 

DELTA ENERGY CORPORATION 


By: 

Authorized Signatory 
Name: 


By its signature below, Citibank, NA. hereby 
agr^ to act as initial Calodation Agent for 
puiposes of the Transaction to which this Confirmatioa 
relates on the terns ret fordi is Section 8(a) above: 

CmBANK, NA,, as initial Calculation Ageat 



Name: 
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Eoron/Cilibank Swtp CoDlIrmatloa 

Decembers!, 1^9 

To: Enron North America Corp- 

1400 Smith Street 
Houston, Texas 77002 
Attention: Joe Hunter 

Facsimile No.: (713)646-2495 
TelephoncNo.: (713) 853-3316 

From: Citihank,NA, 

'399 Park Avenue 

New York, New York 10043 

Attention: 

Facsimile No.: 

Telephone No.: 

CountCTparty Ref: 

Ladies and Gentlemen: 

The purpose of this letter secernent (this "Conjlrmadon”) is to set forth the lenns and 
conditions of die Transaction entered into between Citibank, NA.. i^PartyA” or "Ce//6a«Jr") and Enron 
North America Corp. (fonoerly known as Enr^ Capital & Trade Resources Coqj.) i^Party B" <x "£^^4") 
oa the Trade Date specified below (the "Transaaiorr). This Confirmation constitutes a "ConfirTnation” 
as referred to in the Master Agreement specified below. Certain capitalized terms used herein are defined 
in Section 7 below. 

This Confirm^tm si^lcments, forms a part of, and is subject to, the ISD A Mastw 
Agreement, dated as of November 17, 1992 {tlie"Aftfr/er^g«e«e«r), between PartyAandParQrB. All 
provisionscontained in the Master Agreement govern this Confinnauon except as expressly modified 
below. 

Each party will make each payment specified in thhi Confirmation as being payable by it, 
not later than the due date for value on that date in the place of the account specified below, in fieely 
transferable U.S- Dollars and in the mminer customary for payments m U.S. Dollars. 

The terms of the Transaction to which this Confirmation relates arc as follows: 


1. Generd Terms: 

Trade Date: 

EfTcctivc Date: 

Stdiedulcd Termination Date: 
FJoaling Amount Payer. 
Fixed Amount Payer. 


December 22, 1999 
December 22, 1999 
October 26, 2004 
Party A 
Party B 
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Calculation Agent 
Business Day Convention; 

Commodity Business Day 
Convention: 

Periodic Payment Datjs: 
Payment Dates: 


Market Disruption Events: 

Dimipiion Fallback: 


2. Initial Payment 

Initial Payment Date: 
Initial Ps^ent Amount 
Settlement: 

3. Floating Payments 

Floating Payment Dates; 
Floating Aiaoimt 


- 2 - 

Citibank 

Preceding. 

Preceding. 

Each April 1 4 and October 14' of each year. 

For payments to be made under Sections 3 and 4; 

(a) each P«iodic Payment Date duiii^ the period 
from the Effective Date to but excluding the 
Cancellattcm Date; and 

dw Cancellation Da^ (but only if (x) the 
Cancellation Date is on or prior to the Periodic 
Payment D^c in October 2004 and (y) no Event 
of Default or Termination EventiShall have 
occurred and be continuing on the Cancellation 
Date). 

For payraenU to he made under Section 5: the 
Canccll^ion Date, 

Price Source Disruption 
Trading Suspension 

Diappeaiance of Commodity Reference Price • 

Tax Disruption 

If a Market Disruption Event with respect to the Specified ■ 
Price for the relevant Pricing Date occurs, then die 
Specified Price shall be determined by using the firet 
preceding Commodity Business Day on which no Market 
Disruption Event existed with respect to die Specified 
Price (all as determined by the Calculation Agent). 


The Eflecave Date 
U.S-S94^74498.00 

On the Initial Payment Date, the Floating Amount Payer 
^aH pay the Initial Payment Amount to Party B. 


Each Payment Date. 

For any Payment Date, the Periodic Notional Quantity for 
such Payment Dale multiplied by the Periodic Floating 
Price for such Payment Date. 
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Periodic Notional Quantity. 


Periodic Floating Pricet 


Settlement; 


4. Fixed Payments 

Fixed Payment Dates: 
Fixed Amount: 


Settlement: 


-3- 

(a) Fordie First Periodic Payment Date, 1,212375 
barrels multiplied hy the First Periodic Paym«it 
Fraction; 

(b) * for each Payment Date (other than the Payment 

Dale referred to in clause (a) above) prior to the 
Canccllaticm Date, 1,212375 barrels; and 

(c) for the Cancellation Date (if it is a Payment Date 
but is not die First Periodic Psyment Date), 

1 ,21237s barrels multiplied by the Cancellation 
Fraction. 

For any Payment Date, a "Floating Price" determined in 
accordance with the Commodity Defimtions, where: 

(a) the "Commodity Referwee Price" is OIL-WTI- 

NYMEX; » 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" for such Payment Date is the 
First Nearby Month with respect to such Payment 
Date; and 

(d) the "Pricing I^e" Is the Commodity Business 
Day that is three Commodity Business Days prior 

to sudh Payment Date (or, for determinations 
under Section S below, the Windup Date). 

On each Payment Date, the Floating Amount Payer shall 
pay the Fbating Amount for such Payment Date to 
• Party B. 


Each Payment Date. 

(a) Forihe First Periodic Payment Date, 
U.S329,000,000,00 nndtiplied}iy the First 
Periodic Payment Fraction; 

(b) for each Payment D<ne (odter than die Paymrat 
Date referred to in clause (a) above) prior to the 
Caaccil^tm Date, U.S».000,000.00 and 

(c) forthcCanccllationDateCifitisaPaymcntDatc 

but is not the First Periodic Payment Date), 
U.S329,000, 000.00 mtdtiplied by the Canccllalion 
Fraction. 

On each Payment Date, the Fixed Amount Payer shall pay 
die Fixed Amount for such Payment Date to Party A. 
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5. Final Payment 

Final Payment Date: 
Final Payment Amount: 


Strike Price: 

Final Payment Notional Quantity: 
Final Payment Floating Price: 


Settlement: 

6. Notice and Account Details 


The Cancellation Date 

Tlje greater oft 

(a) U.S^O.OO; and 

(b) the Strike Price min^ts the product of (x) the Final 
Payment Notional Quantity and ty) the Final 
Payment Floating Pri«r. 

u,s5soo,ooo,ooo 

44,469,150barrels 

For Ae Final Payment Date, a "Floating Price" determined 

in accordance with the Commodity Definitions, 

(a) the "Commodity Reference Priep" is OIL-WTI- 
NYMEX; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" is the First Nearby Month 
with respect to the Final Payment Date; and 

(d) the "Pricing Date" is the Commodity Business 
Day that is thr«t Commodity Business Days prior 
to Ae Final Payment Date (or, for determinations 
under Section S below, the '%^ndup Date). 

On the Final Payment Date, the Fixed Amount Payer shall 

pay the Final Pajment Amount to Party A. 


Telephone, Telex and/or Facsimile 
Numben and Contact Details for 
Notices: 

Party A: As specifiKi in the Master Agreement 

Party B: As specified in the Maste* A^ement 

Account Details: 

Account Details of Party A: Wire transfers to the EnronCItIbank Ac«>unt 
Account Details of Party B: Wire transfers to: 

NationsBank of Texas, NA. 

Account No. 375049472? 

ABA No. 111000012 


7. Certain De/imtions: 

As used in this Confirmation, the following terms shall have the following respective meanings: 

“Bankruptcy Code” means the United States Bankruptcy Code, Title 11 of the United 
States Code, as amended. 

'‘Cancellation Date” means the earliest to occur of: 

Enron/Otibank swap 
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(1) tbc Early Termination D^e <if any) under the Master Agreeraei^ 

(2) such date as Party A and Party B may agree in writing to be the Cancellation 

Date; and 

(3) Ae Scheduled TensinationDat^ 

ai! as determined by Ac Calculation Agent in good feiA in atxordance wiA Ae tmns of Ais 
Confiniiation (and such detennination shall be binding absent manifest error). 

’’Cancellation Fraction’' means, for any Floating Payment and Fixej Payment to be made 
under Sections 3 and 4 above, respectively, on Ae Cancellation Dale (if it is a Payment Date), a 
fractitm, Ae numerator of vAich is equal to Ae actual number of days elapsed during Ae per^ 
from and including Ae Immediately prccedmg Paymait Date (or, if Ae Cancellation Date is Ac 
first Payment Date, from and mduding Ae Effective Date) to bm occluding Aq Cancellation 
Date, and Ae deaominaKjr of which is equal to 1 80. 

The "Diseomted Present Value” of any payment (Ae "Future Faymem"') scheduled to be 
made on any date (Ae "Future Payment Dats*^ and determined as at any date (Ae 
"Determinmion tkne") is «}ual A Ae present value of such Future Pa^nment, deternilned by 
discounting such Future Pajment semi-annually on each Periodic Payment Date falling during Ae 
period from and including Ae Determination Date to and including such Future Payment Date at 
a rate per annum (determined on a 30/3 60 basis) equal to Ae Discount Rate, as determined by 
Ac Calculation Agent in accordance wiA standard industry practice (provided that if Ac Fuftire 
Payment Date is pries' to Ae Determination Date, Aen Ae Present Value of Ae related. 

Future Payment will be equal to such Future Payment). 

"Discount Rate" means a rate- per annum equal to 725%. 

"Enron" means Stron Corp., a corporation organt:red under Ae laws of Ae Slate of 
OregtKi, and its successors. 

•Bavn/CUiimkAceotmf' means flie "Emon/Citifianlc Account" refctred to in the Fiscal 
Agency Agreement 

"Enron Gtarauf means the Guarani datei as of December 22, 1999 made and entered 
into by Enron in bvor of Party A and its saccessoe and assigns, substantially in the form of 
Exhibit I hereto. 

"First PtriaSc Payment Bate’ means the Payment Date in April 2900. 

"First Periadie Paymmt Fraaian" means, for any Floating PayraenS and Fixed Payment 
to be made under Sections 3 and 4 above, respectively, on the First Periodic Payment Date, a_ 
fraction, die numerator of which is equa! to the actual number of days elapsed during the penod 
from and including the Effective Date to but excluding the First Periodic Payment Date, and the 
denominator of which is equal to 189. 

"Fiscal Agency dgrtmeni" means the Fiscal Agency Agreemmt dated as of November 
! 8, 1999 among ENA, Enron, Citibank and the Fiscal Agent, as from time to time amended. . 

"Focal AgenP means United Slates Trust Company of New York, in its capacity as fiscal 
agent under the Fiscal Agency Agreement, together with its successors in such capacity. 
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"Net TermmathnJmowit" means an amount equal to the Termination Payment owing by 
the Defaulting P^ minm the Tcrniinatfori Payment owmg by the Non-defauhing Pai^. 

"Termma:hn Chims" means, ^ to a Defaulting Party, amoimts owing (or deemed 
owing) by such party under S«:tlc»i 8 cjf diis ConlirmaticKi and und» Section 6(e) of the Master 
Agreement (to the extent rclaliag to this TransacuonX together with all other amounts (including, 

• wiih^jt limitation, amounts owing under Secdon 1 1 of the Master Agreement and interest 
accruing cm overdue amounts at the Default Rate) owing by such party with respect to this 
Tr^isactios. 

"Terminadoft Payment mean^ as to any party ^ amount equal to: 

(1) the sura of the Discounted Present Values of each Floating Amount (if any) 
scheduled to belnaie by X uad«- S«:doa 3 above during the period from and including 
the Windup Date to and including die Scheduled Temtination Date; ^ 

(2) die sum of the Discounted Present Values of eadi Fixed Amount (If any) 
scheduled to be made by X undw Section 4 above during the period from and including 
the Wndup Date to and including the Scheduled Termination Date; plus 

Q) the Discounted Present Value of the Final Payment Amount (if any) 
scheduled to be made by X under Section 5 above on the Scheduled Termination Date, 

in each case detenmined as at the Windup Date, As us^ above, payments "scheduled to be 

^»Tf»r»g any he dgtegmingtLa,gjiall paym^ntg art-, fiy b? made 

through and including the Scheduled TcnniniUioB Date without regard to whether the Windup 
Date occurs prior thcaeto. 

''Transfer” means a trsmsfer, assignment or other disposition, and ”Trcmsferresr and 
”Transferee'' have conelarive meanings. 

8. Payments on Early Terminasionf Etc. 

Party A and Party B agree feat, if an Earty Termination Date occurs under the Master Agreement 
(such Early Termination Date being referred to herein as die "Windtqf Date"), then the Calculation Agent 
shall determine the Net Terminalioo Amount, at^ 

(1) if the Net Terminaticm Amount is positive, then the Defeu&ing Party will pay such 
amount to die Non-dlefeultiBg Party (together whh mterest on an amount equal to the Net 
Termination Amount at a slated rate of interest equal to the Discount Rate for the period from ^d 
including the Imniediately preceding Periodic Payment Date (or, if theWmdup Date oireuis prior 
to the first Periodic Payment Date, from and including die Effecdw Date) to but oreluduig die 
Windup DateX and 

(2) if the Net Termination Amount is negative, ihra die Non-dcfaultii^ Party will pay 
the absolute value of the Net Termination Amomt to the Defaulting Party. 

Such payments shall be m lieu of parents dvat otherwise would be msuic on die Windup Date under 
Sectiems 3, 4 and 5 above (and in Iku of liquidation payments or payments on eariy termination that 
otherwise would be dctennined and payable in accordance with Section 6(e) of the Maste A^mentX 
and shall constitute the final payments payable under or h respect of or in connectimi wth this 
Confinnation and diis Transaction (other than interest at the Default Rate payable m overdue amcnists 
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and amounts payable under Sccticsi 1 1 of the Master Agreement in connection with this Transaction). 
Notwidistanding the foregoing, payments made in accordance with this Section 8 shall be deemed to be 
payments under Section 6(e) of the Master Agreement for all purposes thereof. 

9. Credif Support Documenis, Margining, Etc. 

(a) Credit Support Documents. 

Notwithstanding Pan 4, Section 8{a), of the &heduie to the Mauser Agreement, the Enron 
Guaranty shall be the Credit Support Document of Party B as if referenced as such in said Part 4, 
Section S. 

(b) Margining. 

Notwithstanding the provisions of Annex A (Collateral and Exposure Provisions) of the Master 
Agreement (the "Annex*), thfe TransactioB shall not be considered a Transaction for the purpose 
of any determination made pursuant to the tt:rms of the Annex. This Transactitxi shall, towever, 
be considered as a Transaction for all other purposes related to the Master Agreement 

10. Other Terms. 

(a) Concerning the Calculation Agent. 

(1) Each party agrees that the Calculation Agent is not aaing as a fiducia.ty for «• as an 

advisor to ei^cr party in respect of Its duties as Calculation Agent in connection with the 
Transaction to which this Confirmation relates. , 

(2) The Calculation Agenf s calculations and determinations shall be made in good faith, in a 
commercially reasonable manner and be binding in the ab^nce of manifest «TOr. 

(3) At least one Business Day priorto each date on which any payment is required to be 
made by Party B hereunder (and othwwisc from time to time tipon the reasonable request 
of the Fiscal Agent), the Calculation Agent shall provide to the Fiscal Agent a statem«U 
of amounts owing by Party B hereunder. 

(b) Swap A^eements. 

Each party hereby acknowledges and agrees ftat it intends, for all purposes relevant to such 
determination, that this Confinnation be treated as a "swap agrtxment'' under the BMikrupttty 
Code. 

(c) Interpretation. 

Each reference to the singular shall include the plural and vice versa. 

(d) Heading!. 

The headings used in this Confirmation are for convenience of reforence only and are not to affect 
the construction of or to be taken into consideration in interpreting thb Ctmfinnation. 
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(c) Additional Termination Svents, Etc. 

For purposes of this Transaction, Section 5(b)(y^ of the Master Agreement (added pursuant to 
Part 1, Section 12 of the Schedule to the Master Agreement) shall not apply. 

(f) Assignments by PariyB.' 

• Notwithstanding anything to the contrary in Section 7 of the Master Agreement, Party B reserves 
the right to transfer all (but not less than all) of its ri^ts and obligations in respect of this 
Transaction to any of its Domestic Affiliates (such a transfer, an ^Affiliate Transfer’''), subject to 
the following conditions: 

(1) Party B shall have given not less than 30 days’ prior written notice of such Affiliate 
Transfer to Party A, specifying in such notice, inter alia, the name of such Domestic 
Affiliate. ^ 

(2) The Enron Guaranty (and all other Credit Support Documents applicable to this 
Transaction) shall continue in full force and effect in favor of Party A notwithstanding 
such Affiliate Transfer. 

(3) No Event of Default or Termination Event with respect to Party B shall have occurred 
and be continuing (either on the date on which notice is given to Party A under clause (1) 
above or on the date of such Affiliate Transfer). 

(4) Such Domestic Affiliate shall expressly assume, by an amendment hereto, executed and 
dehvered to Party A, the due and punctual payment of all obligations of Party B 
hereundta* and the |«rformance of every covenant and obligation on the part of Party B to ' 
be performed or obsenred under or in respect of this Transaction. 

(5) Party A and such Domestic Affiliate shall have entered into an agreement in substanti^ly 
the femn of the Master Agreement (including any Credit Support Documents requested 
by Party A), and such Domestic Affiliate shall have delivered to Party A all of the 
documents, instruments and other ittmis required to be delivered under Part 3 of the 
Schaiule to the Master Agreement. 

(6) Such Domestic Affiliate shall have delivered to Party A an officei's certificate stating that 
sudt Affiliate Tremsfarfand all of the documents delivered in connection therevrith) 
comply with this Section 10(f) and that all conditions precedent in this Sectioo 1 0(0 
relating to such Affiliate Transaction have been complied with. 

(7) SikA Domestic Affiliate diall have agreed to be bound by the Fiscal Agency Agreement 
to die same extent as Party B. 

(8) Party A shall have received sudi other documents, instruments, opinions, informatioo and 
other items In camection with such Affiliate Transfer as it may reasonably request 

For purposes of this Section 1 0(f), ’’Domestic Affiliate’' means any Affiliate of Party B organized 
under the laws of the United States or any state ib«cof. 

(g) Assignments Ity Parly A. 

(1) Notwithstanding anything in ti« Master Agreement (including, without limitation, in 
Section 7 thereof) to dte contrary. Party B hereby adnowledges and agrees that all 
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Termination Claims owing by Party B may from time to time, without notice to <» 
consent of Party B, be Transferred in whole or in part to cwie or more Transfeees and in 
one or more separate transactions, and may be so Transferred successiwiy, provided ihzl 
irrespective of any such Transfer Party B shall continue to make all payments owing by it 
under this Transaction to the Enron/Citibanfc Account to the extent required under the 
Fiscal Agency Agreement 

• (2) Party A and Party B acknowledge and agree that Transfers of Termination Claims owing 
by Party B shall be effected in accordance with the terms of die Fiscal Agency 
Agreement 

(3) Subjecttoparagraphs(l)and(2)above,PaityAagreesthat,solongasI%tyBisaNdn- 
defaulting Party, it will Transfer its ri^ts under this Confirmation only by surrender of 
this Confirmation to Party B and the issuance by Party B of a new Confirmation to the 
Transferee. 

(4) At any time when the Fiscal Agency Agreement is not in effect Patty 'B shall be 
audiorized to pay each person in whose name the ENA Claims are registered in the 
Claims Register maintained under the Fiscal Agency Agreement as of the time it ceased 
to be in effect (to the extent of the ENA Claims held by such person) until Party B 
re<»ives notification that the ENA Claims held by such person have been assigned and 
that payment is to be made to the asagnee, provided that (1) a notification that does not 

reasonably identify the ri;^ts assigned shall be ineffective and (2) if requested by 

Party B, the assignee of ENA Claims must seasonably furnish reasonable proof that the 
assignment has been made, and unless such assignee does so Party B may pay the 
assignor. As used in this psuagra^h (4), the terms *ENA Claims” and "Claims Register" , 
have the meanings assigned to thwn in the Fiscal Agency AgrcemcnL 

(h) Payments. 

Except as otherwise provided in the Fiscal Agency Agreement, Party A and Party B acknowledge 
that all payments to be made by Party B under this Confirmation (including, without limitation, 
all payments made in respect of Termination Qsums owing by Party B that have been assigned by 
Party A to third parties) shaU be made to the Enron/Citibank Account for application as pro-rided 
in die Fiscal Agency AgrcemcnL 

(i) Addiliomd Termination Events. 

Solely for purposes of dris Transaction, the following Additional Termination Event shall apply: 

An Earfy Termination Date occurs under any Material Commodity Transartion, in which 
event: 

(x) Party B shall be the Affected Party; and 

(y) an Early Tennination Date undo- this TransacUon shall occur automalissilly on 
and as of the Early Ternunatiai Date under such Material Commodity 
Transaction. 

As ured In this Section 10(iX ” Material Commodity Transaction” means a Commodity 
Transaction that (a) is a Transaction to whidi Party B is or has ever been a party and 
(b) is a Transaemon having an mitral notional amount or strike price in excess of 
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U.S.S250,000,000 (or its equivalcm in other currencies, d«cnnin«i as of the trade date 
appHtrable to such Transaction)* 

(j) Nstting Proyislons. 

NoEwithstandiog anything in the Master AgreemeiU: to the contraxy^. 

. (J) Section 2{c)(ii) of Ae Master Agtwmcrt will a^ly to this Transaction, 

(2) For purposes of liwNcRiagProvinons set forth in Paragraph 11 ofPait I of the Schedule 
to the Master Agreffluent, if this Transacdon is a Terminated Transaction, it shall not be 
aggjepted with or netted a^inst other Tcrmuiaicd Transactions in peifonning the 
calculations contemplated by Section 6(e) of the Master Agreement unless the Non- 
defaulting Paity (orNon-Afiected Party) so elects. 

(k) -Defavit J?o/e. 

NotwiAstanding anything in the Master Agreement to the contrary, the "Etefault Rate" for 
purposes of this Transaction shall be a stated rate of 8J25% per annum (calculated on a 30/360 
basisX and Interest acenung hereunder at the Default Rate shall be payable on demand of the 
Non-defaulting Party and in any event on each Periodic Payment Dale {gc, if any such dale is not 
a Business Day, the next preceding BusineK Day). 

(!) Address for Notices. 

Solely with respect to this Transaction, Section !2(a) of the M^r Agreement is hereby amended 
to delete the following phrase from the second and third Hnc thereof: "(except that a notice or 
other communication under Section S or 6 may not be given by facsim ile transmission or 
clecoomc messagii^systwn)". 

(ra) Definitions. 

Defmtions. ThisConfmnatiofiissidgecttoihel991 ISDA Definidons as in effect on the date 
hereof without regard to aiQ' amendments, supplements, updates, or restatements thereto after the 
d^ hereof but Includi^ the Commodity Definitions as in effect at the date hereof to the extent 
this Transaction involves a "Commodity" as Aifined therein (the ’'Definitions*), each as published 
by ISDA, and will be gowmed in att respects by the DdRnilions (excc|X that references m "Swap 
Transactions’* in tlw Definitions will be deemed to be references to Transactions’*). The 
Definitions are incoipmuUed by reference in, and made part of, this CDofirmtion as if set f<x^ in 
full m this Confinnation. In the event of any inermsistency between the precisions of this 
Confinnaiion, the Master Agressi^t and the Defmitlons, fois Confirmadon will prevail for the 
purpose of this Transaction. 

(n) ConftdenSioitty. 

Notwithstanding anything in Part 5, Section 14, of the Schedule to the Master Agreement to the 
contrary, Party B hereby agrees that Party A may disclose inPMmaiicm otherwise rcsfficied fcy 
said Pan 5, Section 14 to yosemite,the Collaterai Agent, the holders from lime to time of fee 
Secured (X>!igations (other than the Yoscraite Notes) referred to in the Collateral Security 
Agfconent and, at any time following the ocaurence of an Event of Default or Taminalion 
Evrmt, the holdas from time to time of the Yosem ite Notes. As used herein, fee following terms 
have fee following meanings; 
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*CoUmerol Agent" means Umttti States Trnst Company of New York, m its 
capaci^ as ''Collateral Agent" under the Collateral &cai% Agreement and the other 
Financing Documents refeircd to thcreia, and its successor in such capacity. 

‘’CoUateral Security Agreement' means the Collateral SecuriO' Agreement dated 
as of November I S, 1999 by and among {imer alid) Yosemijc, Cftibai^ and United States 
Trust Company of New York, in its capacity as indenttire trustee, as amended, 

"Yosemite" means Yosemite Securities Trust I, a Delaware statutory business 
trust, and its successors. 

"Yosemite Notes" means the Notes issued under the Indenture dated as of 
Noveraber IS, 1999 l«tween Yosonilc and United States Trust Oarapany of New York, 
as indenttjre trusts as from time to time amended. 

(o) Waiver of Jury Tried. . 

EACH OF THE PARTIES HERETO HEREBY IRREVOCABUY WAIVES TO THE FULLEST 
EXTENT PERMrrTED BY LAW ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING 
ARISING OUT OF OR RELATING DIRECTLY OR INDIRECTLY TO THIS 
CONFIRMATION OR Tffi TRANSACTIONS CONTEMPLATED HEREBY (WHETHER 
BASED ON CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A) 
CERTHTES THAT NO REPRESENTATIVE, AGO^ OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED EXPRESSLY OR OTHERWISE, THAT SUCH PARTY 
WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING 
WAIVER AND <B) ACKNOWLEDGES THAT rr AND THE OTHER PARTIES HERETO 
HAVE BEEN INDUCED TO ENTER INTO THIS CONFIRMATION BY, AMONG OTmt ' 
THINGS, THE KfUTUAL WAIVERS AND CERTIFICATIONS IN THIS PARAGRAPH. 

(remaindw of page intentionally blank} 
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Please confinn that the foregoing correcUy sets forth the terms of our agreement by 
ececuting the copy of this Cosfinnation enclosed for tiat purpose and rtaiming it to us. 

Very truly yours, 

CrriEAl^NjL 


AatiioraecI Signatory 


Name: 


Accepted and confirmed as 
of the Trade Date: 

ENRON NORTH AMERICA'CORP. 


By: 


Authorized Signatory 
Name; 
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Please confirm thal the foregoing coircctiy sets forth the tenm of our agreement by 
executing the copy of this COTfirroation «icloscd for thzt purpose and mturaiag it to us. 

Very truly yours, 

CIUBANK, NJ^. 


By: 

Authorized Signatory 
Name: 

Accepted ai»l confirmed as 

of die Trade Date; ‘ ^ 


ENRON NORTH AMERICA CORP. '.5:^^; 

V . ' 



Name: Joe Hunter 

Agent and Atiomey-ln-Fad 

Enron North America Corp. 


CONFIDENTtAL 
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December 22, 1999 

To: . Delta Energy Coiporatjon 
P.O- Bax. 309 

Geoi^e Town, Grand Cayman 
Cayman Islands, British West Indies 
Attention: John Benbow 

Facsimile No.: (345) 949-8080 
Telephone No.: (345) 949-8066 

From: Citibank, N-A. 

399 Paric Avenue 

New York, New York 10043 

Attention: 

Facsimile No.: 

Telephone No.: 

Counterparty Ref: 

Ladies and Gentlemen: 

The purpose of this letter agreement (this ”Con/Jrmation’') is to set forth the terms and 
conditions of the Transaction entered into between Citibank, fiA. {"Party A" or "CUibank") and Delta 
Energy Corporatiem {"Party B" or’"Z?eto”) on.the Trade Date specified below (the "Transaction"). This 
Confirmation constitutes a "Confimiation" as referred to in the M^r Agreement specified below. 
Certain capitalized terms used herein are defined in Section 7 below. 

The definitions and provisions contained in the 1991 ISDA Definitions as in effect on the 
date hereof (as published by the Imemational Sw^s and Derivatives Association, Inc.) (the "1991 
Dejlniiwnf') are incorporat«l into this Confirmation. In addition, for purposes of the Floating Payments 
and Final Payment refemsd to below (the "Commodity Transactions"), the definitions and provisions 
contained in the 1993 ISDA Commodity Derivative Definitions as in effect on the date hereof (as 
published by the Intemadcmal and Derivatives Association, lac.) (the "Commodity Dejiniiions") 
are incoipcaated into this Confiimation. Inthcevemofany inconsistency between the 1991 Definitions 
and this Confirmation, this Confinnation will govern; in the event of any inconsistency between the 
Commodity Definitions and this Confirmation, this Confinnation will govern; and in fee event of any 
inconsisteiwy betwcai the Commodity Definitions and the 1991 Definitions in connection with the 
Commodity Transactions, the Commodity Definitions will govern. 

Has Confirmation supplements, fonns a part of. and is subject to. the ISDA Master 
Agreement, dated as of September 27, 1994 (the "Master Asreemenr), between Party A and Party B. 

All provisions contained in die Master Agreement govern this Confirmation except as expressly modified 
below. 

Except as otherwise expressly provided herein, each party wilt make each paymwit 
specified in this Confinnation as being payable by it. not later than the due date for value on that date in 
the plM» of the account S|xcified below, in freely transferable U.S. Dollars and in the manner customary 
for payments in U.S. Dollars. 
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The teims of the Transaction to which this Confinnatfon relates are as follows: 


1. GemFolTenra: 

Trade Date: 

Effective Date: 
SdJCduledTennination Date: 
Fixed Amount Pajen 
Floating Amount Payer 
Calculation Agent; 

Busines Day Convention: 
Commodiiy Business Day 
Convcntkn: 

Periodic Payment Dates: 
Payment Dates: 


Market Disruption Events: 


DisntfaioiiFallbadc: 


2 . 

Initial Paymfttt Date: 
Initial Psymrat Amount. 
Settlement: 


December 22, 1999 

December 22, 1999 

October 2S, 2004 

Pai^A 

Par^B 

Citibardc 

Precedmg. 

Preceding. t 

Each April MandOcteberldofeachyear. 

Ftff iHyments to be made undK- Secltoas 3 and 4: 

(a) each Periodic Payment Date during the period 
from the Effective Date to but excluding the 
CanceHatios Date; and 

(b) the Cajicellation Date (but only if <x) the 
Cancellation Date is on or prior m the Periodic 
Paynwnt Date in October 2004 and <y) no Bvent 
of Defeult or Termination Event shall have 

. occurred and be contatuing on the CanraUatkm 

E^e). 

For payments to be made under Section 5: the 
Cancelialion Date. 

Price Sotirce Disruptitm 
-Trading Sispension 

Disappearance of Commodity Referera^c Vn& 
Taxl^snifsioa 

If»Mari:etI>!sru|«i«> Event with resiKct to fte Specified 
Price for tile televaiit Mcieg Date oceme, then die 
Specified Wee shall be determined by using the first 
preceding Commodity Business Day on which no Market 
Disniptton Event existed with respect to the Specified 
Price (all as detetinined by the Calcubtion Agent). 

The Effective Date 
O.S.S94.2H59S-00 

On the Initial Payment Dale, Patty B shall pay die inittal 
Payment Amount ta Patty A. 
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3- Floating Pigments 


Floating Payment Dates: 

Each Payment Date 

Floating Amount: 

For any Payment Date, the Periodic Notional Quantity for 
such Payment Date multiplied by Periodic Floating 

Price for such Payment Date^ 

Periodic Notional Quantity: 

« 

For the First Periodic Payment Dale, 1,212375 
barrels multiplied hy First Periodic Payment 
Fraction; 


(b) 

for each Payment Date (other than the Payment 
Date referred to in claure (a) above) priori© the 
Cancellation Date, U1237S barrels; and 


(c) 

for the Cancellation Date (if it is a Payment Date 
but is not the First Periodic Payment DateX 
! 3 12375 barrels multiplied by die Cancellation 
Fraction. 

Periodic Floating Price: 

For any Payment Date, a "Floating Price" determined in 
acccsdance wth the Commodity Definiticms, where: 


(a) 

the "Commodity Reference Price" is OIL-Wn- 
NYMEX; 


(b) 

the "Specified Price" is the closing price; 


W 

the "Delivery Date" for such Payment Date is the 
First Nearby Montii with respect to such Payment 
Date; and 


-(d) 

the "Pricing Date" is the Commodity Business 

Day that is three Commodity Business Days prior 
to such Payment Date (or, for determinations 
under Section 8(a) below, the Windup Date). 

Settlement: 

On each Payment Date, the Floating Amount Payer shall 
pay the Floating Amcaint for such Payment Date to 


Pai^ A. 

4. Fixed Payments 


Fixed Parent Dates: Each Paym«it Date 


Fixed Amount: 

(a) 

For the First Periodic Payment Date, 

U3.S29, 000,000.00 multipliedhy the First 
Periodic Payment Fraction; 


(b) 

For each Payment Date (other than the Payment 
Date referred to in clause (a) above) prior to the 
Cancellation Dale. D.S329.000,000.00 and 


(c) 

for the Can<»ilation Date (if It is a Payment Date 
but is not the First Periodic Payment Date), 
U.S.S29,000,000.00 multiplied by the Cancellation 
Fra«^ion- 

Settlement: 

On each Payment Date, the Fixed Amount Payer shall pay 
the Fixed Amount for such Payment Date to Party B. 
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5. Final Payment 

Final Payment Date: 
Final Payment Amount: 


Final Notional Quantity; 
Final Floating Price: 


Settlement: 


6. Notice and Account Details 

Telephone, Telex and/or Facsimile 
Numbers and Contact Details for 
Notices: 

Party A: 

Party B: 

Account Details: 


The Cancellation Date 

The greater of: 

(a) U.S.$0.00; and 

(b) U.S,$800,000,000 minus the product of (x) the 
Final Notional Quantity and (y) the Final Floating 
Price. 

44,469, 150 barrels 

For the Final Payment Date, a "Floating Price" determined 

in accordance with the Commodity Definitions, where: 

(a) the "Commodity Reference Price" is OIL-WTI- 
NYMEX; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" is the First Nearby Month 
with respect to the Final Payment Date; and 

(d) the "Pricing Date" is the Commodity Business 
Day that is three Commodrty Business Days prior 
to the Final Payment Date (or, for determinations 
under Section 8(a) below, ^e Windgp Date). 

On the Final Payment Date, Party A shall pay the Final 

Payment Amount to Party B. 


As specified in the Master Agreement 
As specified in the Master Agreement 


Account Details of Party A: Citibank, N j\.. New York 
ABA No. 021000089 
Account No. 001 67679 
Financial Futures 

Reference Commodities D^artment 46 

.. Account Details of Party B: Wire transfers to the Collection and Payment Account 


7. Certain Dejinitionsr. 

As used in this Confirmation, the following terms shall have the following respective meanings: 

"Bankruptcy Code” means the United States Bankruptcy Code, Title 1 1 of the United 
States Code, as amended. 

"Cancellation Date” means the earliest to occur of: 
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(1) the Early Tennination Date (if any) under the Agreement; 

(2) such date as Party A and Party B may agree in writing to be the Cancellation 

Date; and 

(3) the Scheduled Termination Dat^ 

all as determined by the Calculation Agent. 

"Cancellation Fraction" means, for any Floating Payment and Fixed Payment to be made 
under Sections 3 and 4 above, respectively, on the Cancellation Date, a frartion, the numerator of 
which is equal to Ae actual number of days elapsed durmg the period from and including the 
immediately preceding Payment Date (ch-, if the Cancellation Dale is the first Pajmient Date, from 
the Effective Date) to but excluding the Cancellation Date, and the denominator of which is equal 
to 180. 

"Collection and Payment Account" means the "Collection and Payment Account" 
referred to in the Paying Agency Agreement, 

"Delta Note” means the Note dat^ Novemter 1 8, 1 999 payable by Delta to Yosemite 
and its registered assigns in the original principal amount of U.S.$800,000,000, as amended by 
Amendment No. 1 dated as of December 22, 1999 thereto. 

The "Discounted Present Value" ofany payment (die scheduled to be 

made on any date (the "Future Payment Date") and determined as at any date (the 
"Determination Date") is equal to the present value of sudi Future Payment, determined by 
discounting such Future Payment semi-annually on each Periodic Payment Date falling during the 
period from and including the Determination Date to and including such Future Payment Date at 
a rate per annum (determined on a 30/360 basis) equal to the Discount Rate, all as determined by 
the Calculation Agent in accordance with standard industry practice {provided that if the Future 
Payment Date is juior to the D^ermination Date, tfien the Discounted Present Value of the related 
Future Payment will be equal to siich Future Payment). 

"Discount Pate" means a rate per annum equal to 7.25%. 

"Enron" means Enron Corp., a corporation organized under the laws of the State of 
Oregon, and its successors. 

"EnranN^itihmk Sm^" means frie ISDA Master Agreement (and the Schedule di«eto) 
dated as of November 1 7, 1 992 between Enron North America and Citibank and the 
Confirmation datedasofE>ecembcr22, 1999 thereunder. Reference in this Confirmation to the 
EnrooCttHiank Swap shall include ref«cnce to wey gtprantee thereof by Enron or any of its 
affilia^ 

"Enron/Delta Swap" means the ISDA Master Agreement (and the Schedule thereto) 
dated as of November 18, 1999 between Ennm North America and Delta and the Confinnation 
dated as of December 22, 1 999 thereunder. Rrfcrcnce in this Confinnation to die Enron/Delta 
Swap shall include reference to any guarantee thereof by Enron or any of its affiliates. 

"Enron North Arr^riceP means &»ron NtKth Amwica Corp., a Delaware coiporation 
(formcriy known as Enron Capital &. Trade Resources Cotp.X and its successors and assigns 
under either or both of the Enrcm Swaps. 
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” Enron Swap Obligations" means obligations of Enron North America then owing to 
Citibank under the Enron/Citibank Swap (and related guaranty obligations of Enron), whether or 
not performing. 

"Enron Swaps" means (a) the Enron/Citibank Swap and (b) the Enron/Della Swap. 

"First Periodic Payment Date" means the Payment Date in April 2000. 

"First Periodic Payment Fraction" means, for any Floating Payment and Fixed Payment 
to be made under Sections 3 and 4 above, respectively, on the First Periodic Payment Date, a 
fraction, the numerator of which is equal to the actual number of days elapsed during the period 
from and including the Efiective Date to but excluding the First Periodic Payment Date, and the 
denominator of which is equal to 1 SO. 

"Net Termination Amount" means an amount equal to the Termination Payment owing by 
. the Defaulting Party minus the Termination Payment owing by the Non-defaulting Party. 

"Paying Agency Agreement" means the Paying Agency Agreement dated as of 
November 1 8, 1999 among Delta and the Paying Agent, as from time to time amended. 

"Paying Agent” means United States Trust Company of New York, as paying agent under 
the Paying Agency Agreement, and its successors in such capacity. 

"Termination Payment" means, as to any party ("A"), an amount equal to: 

. (l)..the-sum of the Discounted Present Values of each Floating Amount ( if aiiy) 
scheduled to be made by X under Section 3 above during the period from, and including 
the Windup Date to and including the Scheduled Termination Date; 

(2) the sum of the Discounted Present Values of each Fixed Amount (if any) 
scheduled to be made by X under Section 4 above during the period from and including 
the Windup Date to and including the Scheduled Termination Date; plus 

(3) the Discounted Present Value of the Final Payment Amount (if any) 
scheduled to be made by X under Section 5 above on the Scheduled Termination Date, 

in each case determined as at the Windup Date. As used above, payments "scheduled to be 
made" on any date or during any period shall be determined as if all payments are to be made 
throu^ and including the Scheduled Termination Date without regard to whether the Windup 
Date occurs prior thereto. 

8. Payments on Early Termination, Etc. 

(a) Party A and Party B agree that, if an Early Termination Dale occurs under tKe Master Agreement 

above (such Early Termination Date being referred to herein as the "Windup Date"), then the 
Calculation Agent shall determine the Net Termination Amount, and: 

(x) if the Net Termination Amount is posiUve, then the Defaulting Party will pay 
such amount to the Non-defaulting Party (together with interest on an amount equal to the 
Net Termination Amount at a stated rate of interest equal to the Default Rate applicable 
to this Transaction fcM* the period from and including the immediately preceding Periodic 
Payment Date (or, if the Windup Date occurs prior to the fust Periodic Payment Date, 
from and including the Effective Date) to but excluding the Windup Dale); and 
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(y) if Net Tennloation Amount is negative, then the Non-defaaiting 
will pay absolute value of the Termination Amount to the DefeoUing Pai^. 

Such payments shall be In lieu of payments that otherwise would be made on the Windup Date 
under Sections 3, 4 and 5 above (and in lieu of liquidation payments or payments on early 
termination that otherwise would be determined and payable in accordance with Section 6(c) of 
• the Master Agreement), and shall constitute the final payments payable under or in respect of or 
in connection with this Confirmation and this Transaction (other than interest at the Default Rate 
payable on overdm amounts and amounts payable under Sectiem 1 1 of the Master A^tsement in 
connection whb diis Transaction). Notwithstanding the foregoing, payments made in accoi^ce 
with this Section ?(a) shall be deemed to be payments under Section 6(e) of the Master 
Agreement for all purposes thereof. 

(b) Notwithstanding anything in this Confirmation or the Master Agreement to the contraiy, Party B 
-hereby K:knowledgcs and agrees at any time following the occurrence an^ during the 

continuance of an Event of Default or Termination Event, Party A may elect to'satisfy all or any 
portiem of Its obli^tioas under Sections 4, 5 and 8(a) above by transferring (on one or more 
occasions) to Party B Enron Swap CHrligations (and, in such c<mnection, Party A's oblig^ions 
under Sections 4, 5 and S(a) above wlil be so satisfied in an aggregate amount equal to the 
aggre^te outstanding amount of Enron Swap Obtigatjons so transferred to Party B). 

9, Other Terms. 

(a) Concerning the Calculation Agent. 

( 1 ) Each pai^ agrees that the Calculation Agent is not acting as a fiduciaiy for or as an 
advisor to either party in respect of its duiies as Calculation Agent in connection wi& 
Transaction to which this Omfinnation relates. 

(2) The Calculation Agent’s calculations mid determinations shall be made in good faith, in a 
commercially reasonable manner and be bindmg in the absence of manifest error. 

(3) At least one Business Day prior to each date oa which any payment is required to be 
made by Party A heieunder (and otherwise from time to time upon the reasonable r€S 5 uest 
of the Paying Agent), the Calculation Agent shall provide to the Paying Agent a 
stsimtxnX of amotmts owing by Party A bereuaefer. 

(b) Swe^A^eemmU* 

Each party feerclty acloiowledges and agnws that It Intends, for al! purposes relevant to siKh 
detennmatkm, dtat this Confirmation be treated as a "swap agreement" under the Banfcru|^y 
Code. 

(c) Interpretation. . 

Each refeence to the sin^Iar shall include the plural and vice verea. 

(d) Headings. 

The headings used in this Confinnatioii arc for convenience of reference only and are hot to affect 
the construction of or to be taken into consideration in interpreting this Confirmation. 
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(e) UnderteMngs of Party B Relating to the Delta Note. Etc. 

Without the prior written consent of Party A, Party B hereby agrees that it shall not (1) amend, 
modify or otherwise supplement the Delta Note or the Enron/Delta Swap or (2) amend, modify, 
otherwise supplement or terminate the Paying Agency Agreement or the Enron/Dclta Fiscal 
Agency Agreement (as defined in the Della Note). By its signatura^below, Party A hereby 
consents to (x) Amendment No. 1 dated as of December 22, 1999 to the Delta Note, (y) die 
• termination of the "Enron/Delta Swap" referred to in the Delta Note (as in effect prior to 
Amendment No. I thereto) and, in substimtion feerefor, the execution, delivery and p^ormance 
by Party B of the Enn>n/De!ta Swap referred to herein and (z) Amendment No. 1 data! as of 
December 22, 1 999 to the Enron/Delta Fiscal Agency Agreement. 

(f) Payments. 

Party A and Party B acknowledge that all payments to be made by Party A under this -• 

■ Confirmation shall be made to the Collection and Payment Account for application as provided in 
the Paying Agency Agreement. 

(g) Netiing Provisions. 

Notwithstanding anything in the Master Agreement to the contrary. Section 2(c)(ii) of the Master 
Agreement will apply to this Transaction. 

(h) Additional Termination Events. 

Solely for purposes of this Transaction, die following Additional Termination Events shall apply. 

An Early Termination Date occurs under any Material Commodity Transactiem, in which 
event: 


(A) Party B shall be the Affected Party; and 

(B) an Early Termination Date under this Transaction shall occur automatically on 
and as of the Early Twminaiion Date under such Material Commodity 
Transaction. 

As used in this Seaion 8(i), "Material Commodity TransacdorC means a Commodity 
Transaction that (a) is a Transaction to which Party B is a party and (b) is a Tran^ction 
having an mitmi notional amount or strike price in excess of U.S.S250,000,01W (or its 
equivalent In other currencies, determined as of the trade date applicable to such 
Transaction). 

(i) Cross Default. 

Solely for purposes of this Transaction, "Specified Indebtedness includes, with respect to 
Party B, the Delta Note (and in such connection the "Threshold Amount" related thereto shall be 
deemed to be equal to zero). 

(i) Delivery of Enron Obligations. 

In consideration of the Final Payment to be made by Party A to Party B hereunder on the 
Cancellation Date, Party B hereby agrees that, upon request by Party A at any time and from time 
to lime following the occurrence of an "Event of Default" undo* and as defined in the Delta Note, 
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Party B shall exercise its righU (to the extent requested by Party A) under the second paragraph 
of Paragraph 2(c) of the Delta Note to deliver "Enron Swap Obligations" (as defined in the Delta 
Note) in satisfaction of its obligations thereunder. 


(k) Address for Notices. 

Solely with respect to this Transaction, Section 12(a) of the Master Agreement is hereby amended 
• to delete the following phrase from the second and third line thereof: "(except that a notice or 
other communication under Section 5 or 6 may not be given by facsimile transmission or 
electronic messaging system)". 

(l) Default Rate. 

Notwithstanding anything in the Master Agreement to the contrary, the "Default Rate" for 
purposes of this Transaction shall be a stated rate of 8.25% per annum (calculated on a 30/360 
basis), and interest accruing hereunder at the Default Rate shall be payable on Remand of the 
Non-defaulting Party and in any event on each Periodic Payment Date (or, if any such date is not 
a Business Day, the next preceding Business Day). 

(m) Waiver of Jury Trial, 


EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES TO THE FULLEST 
EXTENT PERMITTED BY LAW ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING 
ARISING OUT OF OR RELATING DIRECTLY OR INDIRECTLY TO THIS AGREEMENT 
OR THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASED ON 
CONTRACT, TORT OR ANY OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES 
THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED EXPRESSLY OR OTHERWISE, THAT SUCH PARTY WOULD NOT, IN 
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) 
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS PARAGRAPH. 


(remainder of page intentionally blank] 
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Please confirm that &e foregoing correctly sets forth the toms of our agreanenl by 
executing the copy of this Confirmation easlosed for purpose and returning it to 

truly yours, 

CmBANK, NA. 



Name: 


Accepted zad confirmed as 
of the Trade Date: 

DELTA ENERGY CORPORAHON 


By: 


Authorized Signatory 
Name: 
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PUsss confirm that the foregoing correctly sets fortli the temis of our agreement bv 
executing the cx^y of this Cotifirmauon cixlosed for that purpose and returning ii to us. 

Very truly yours, 

. CmBANK. N.A. 


By: 


Authorized Signatory 
Nanw: 


Accq}ted and confirmed as 
of the Trade Date: 

DELTA ENERGY C0RK)RAT10K 



Authored Si^atory 
Name: s 
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MTH&M DRAFT 

Enron/Deita Swap Conllrmetion 

Ootob c f Nnvemhfir F ], 1999 

To: Delta Energy Corporation 

tP.O. Box 309 

George Town, Grand Cayman 
Cayman Islands, British West Indies} 

Attention: 

^ Facsimile No.: ( 

Telephone No.: ( ) - ' 

F rom: ^nron North America Com.I ^ 



Attention: 

Facsimile No.; ( ) 

Telephone No.: ( ) 


Counterparty Ref: 

Ladies and Gentlemen: 

The puqx>se of this letter agreement (this ”Con/irmcUion") is to set forth the terms and 
conditions of the Transaction entered into between ^iron North America J Cnm. ("Par^A" or "ENA”) 
and Delta Energy Corporation ("Party B" or "Delta") on the Trade Date specified below (the 
Transaction"). This Confirmation constitutes a "Confirmation'' as referred to in the Master Agreement 
spwified below. Certain capitalized terms used herein are defined in Section 7 b e low ; 



This Confirmation supplements, fomxs a part of, and is subject to, the ISDA Master 

Agreement, dated as of O etob e r November [ ], 1999 (the "Master Agreemenf), between Party A and 

Party B. All provisions contained in the Master Agreement govern this Confirmation except as expressly 
modified below. 
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Each party wiU m^e each, payment specified in this Confinnation as being payable by it, 
not la^ than the due date for value on that date in the place of the account specified below, in ftee^ 
transfeabic U,S. E>oilars and in the meaner customaiy for payments in U3> Dollars. . 

The terms of the Transaction to which this Ctxifinaation rdates ^ as follows: 


1. General Terms: 


Trade Date: 

EffecdNte Date: 

Scheduled TennHiation Date: 



Payen 

IhsA Amount Payer: 
Calculation Agent 
Business Day Convention: 
Commodity Business Day 
Convention: 

Payniimt Dates: 


Market Disruption Events; 


Di^ption FaMbad:: 

2. Fixed Payment 

Fixed Payment Date: 
Fixed f^yment Amount: 
Settlement: 


Qatob e f November f ), 1999 

Qo t ob e f - November f 3tl999 

Payment Date in Ootobop Navemtier 200$ 



Followit^ 

Following 


(a) 


Ootoh o r Nttvwnber f ] &llteg during &c period 

fiom tile Effective Date to but esteh^ing the 
Cancellation Date; and 


(b) the Cancellation Date. 
Price Source Disruptioii 
TraaaeSiuiniHBm 



Caloil^on A^nt DetensisaticHni 


The Effective Date 



On the Fixed Pajment Date, the Fixed Amoimt Pa^f shall 
pay the Fixed Payment Amount to Party A. 



4t Periodic Floating Payments 
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Periodic Floating Payment Dates: 
Periodic Floating Amount: 

Periodic Notional Quantity: 


Periodic Floating Price: 


Settlement: 

5. Maturity 4. Final Floating Pigment 
M a turiti< Final Floating Payment 

Date: 

Maturity £|^ Floating Amount 


Ei^ Notional Quanti^: 
Moturity Final Floating Price: 


Each Payment Date 

For any Payment Date, the Periodic Notional Quantity for 
such Payment Date multiplied djythe Periodic Floatii^ 
Price for such Payment Dale. 

(a) For each Payment Date prior to the Cancellation 
Date, ^842,1052 barrels; and 

(b) for the Cancellation Date, 1842, 1 051 barrels 
muitiplied by the Cancellation Fraction. 

For any Payment Date, a "Floating Price" determined in 
acccMtlance with the Commodity Definitions, where: 


(a) the "Commodity Inference Price" is Ott^WTI- 
NYMEX; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" for such Payment Date is the 

month and year failin g two months after such 

Payment Date; and 


(d) the "Pricing Date" for such Payment Date is the 
Commodity Business Day unm e di ai t a ly proanfU ag 

such Ptyment Date. 


On each Payment Date, the P e riodto Floating Amount 
Payer shall pay the Periodic Floating Amount for such 
Payment Date to Party B. 


The Cancellation Date 


The lesser of: 

(a) the Maturity Snal Notional Quantity multiplied 
by the Maturity Enal Floating Price; and 

(b) 'th fr Moturity Cap Amount 
Maturit v rTT.s.«no,fl<m.(Vtn.nm 

140,000,0001 barrels 

For the Cancellation Date, a "Floating Price" determined 

in accordance with the Commodity Definitions, where: 

(a) the "Commodity Reference Price" is OIL-WTI- 
NYMEX; 

(b) the "Specified Price" is the closing price; 

(c) the "Delivery Date" is P e o e nib e r - ^006 the month 
and year falling two mo nths after the 

and 
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(d) the "Pricing Date" is the Commodity Business 

Commodifv Business Dflvs nrinr to the 

Cancellation Date. 

Maturit)' Cap x\mount: 
U.S.SSOO.OOOiiOOO.QO Settlement 

On the Maturity £m^ Floating Payment Date, the 
Maftffitv Floatine Amount Paver shall oav the Maturitv 
£|n^ Floating Payment to Party B. 

4 5. Notice and Account Details 


Telephone, Telex anePor Facsimile 
Numbers and Contact Details for 
Notices; 


Party A: 

[to be advised] 

Party B: 

[to be advised] 

Account Details: 


Account Details of Party A: 

[to be advised] 

Account Details of Party B: 

[to be advised] 


7. Certain Definitions'. 

As used in this Confinnation, the following terms shall have the following respective meanings; 

’'Bankruptcy Code” means the United States Bankruptcy Code, Title 1 1 of the United 
States Code, as amended. 

’'Cancellation Date” means the earliest to occur of: 

(1) the Early Termination Date (if anvl under the Agr ee m e nt Master 

AgTt>gnignt; 


(3) the dftt e- (tf any) OB which oo Enron Bankruptcy o e cuwj 



i 0 after the date (if any) on which (Enron has elected to redeem the 

Yosemite Nc^ in accordance with the Enron/Citibank Agreement]!; and 

the Scheduled Termination Date?^ 
all as deter mined hv the Calculation Agent. 

"Cancellation Fraction” means, fen- any Periodic Floating Payment to be made under 
Section 4 2 above on the Cancellation Date, a fraction, the numerator of which is equal to the 
actual number of days elapsed during the p^od from and including the immediately preceding 
Payment Date (or, If the Cancellation Date is the first Payment Date, firora the Effective Date) to 
but excluding the Cancellation Date, and the denominator of which is equal to 90. 

"Citibank" means Citibank, N.A., a national banking association, and its successors. 


NY3:iS<7226127v2 


Enron/Delta Swap 


E 40134 


Confidential Treatment Requested By Wiimer, Cutler & Pickering 




1236 


- 6 - 



Swapi 





po)Tnent or rcpajin e nt of mon^} » w i>tch woaM raak -a t -fe ast -e ytal -iB- prioritjf of pa ymcat 
the s cmor a nsccttrcd indcbtodace a for borrowad - money in a bankroptoy of 8 u c h obligor 



ef4b e facts relevant to the dctci ' iuiuation that an Earon Failur e to Pay - 



lateniatioaally recoBiiizcd pobfahed e p ele e trooieally di e play e d ' aw wp «e ) i w ga^lcoo 



such Infofiuattout - th e a auch iaformatien -s hall aot b e deeicd to be “Publicly Av i hble . 
lufo i UiarioB** unka a s uch party nr it » affilia te U acting . i n itn aapacit}' aa fi«r»nl M geM ti 
adm HH a tmtive a gent of poking a geat for on Obligation} or 





tftribuaal^ yegulatory outhoriQ' 


any opdcr^ dccrec - o f noticei howe \ « ei * dc ae wbcd ^ of i 
i r s imilar admia ia trativ e- or judic i al bodyi 


- "Yosemite" means Yosemite Securities Trust I, a Delaware business trust, and its 
successors. 


” Yosemite Notes" means the Notes issued under the Indenture dated as of Octob e r 

November [ ], 1999 between Yosemite ajid B ank e f s United States Trust Company, as 

Indenture Trustee, in the original aggregate principal amount of pj.S.$ 1 , as 

amended. 
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^ 2. Payments on Earfy Terminadon. 

Party A and Party B agree that, if an Early Termination Date occurs under the Master 
Agreement, the Periodic Floating Amount and Kfemirity Final Floating Amount to be paid on the 
Cancellation Date in accordance with Sections 4 2 and i above, respecdvely, shall so paid, such 
payments shall constitute the final payments payable under or in respect of or in connection with this 
Confirmation and the Transaction to whi(^ tiiis Confirmation relates, and shall be in lieu of liquidation 
payments or payments on early termination otherwise would be determined and payable in 
accordance with Section 6(e) of the Agr ee m e nt 

payments made in a ccordance with this SectioB 7 shgH be deemed to be payments under Section 



9 8- Other Terms. 


(a) Concerning the Calculation Agent. 

(1) Party A and Party B hereby irrevocably appoint Citibank as 'the Calculation Agent 
hereunder, and by its signature below Citibank acc^ts such appointment Citibank (and 
any successor Calculation Agent) may, Ity not less than 30 days' prior written notice to 
Party A and Party B, resign as Calculation Agent (provided that such resignation slmil not 
become elective until a successor Calculation Agent shall have been appointed by Party 
A and Party B). 

(2) Each party agrees that the Calculation Agent is not acting as a fiduciary for or as an 
advisor to either party in respect of its duties as Calculation Agent in ccmnection with 
Transaction to which this Confirmation relates. 

(3) The Calculation Agent's calculations and determinations shall be made in good faith, in a 
commercially rrasonable manner and be binding in the ^jsence of manifest error. 

(b) Swap Agreements. 

Each party hereby acknowledges and agrees that it intends , for all pgrpoges relevant to such 

determination, tiial this Confirmation be treated as a "swap agreement" under the Bankruptcy 

Code. 

(c) Interpretation. 

Each reference to die singular shall include die plural and vice versa. 

(d) Headings. 

The headings used in this Confirmation are for convenience of reference only and are not to affect 

the construction of or to be taken into consideration in interpreting this Confirmation. 

Additional Credit Simoort Documents. Etc. 

For purposes of this Transaction. "Credit Support Document" includes , in relation to Party 

A. the Enron Gnarantv. 

For purposes of this Transaction. "Credit Sunnort Provider" includes, in relation to Party 

ENRON/DELTA SWAP 
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tbe Earan Goaraatv fcoliegtry elv. the " RelevoHf are to be nledged to 

Yosemite to secure.1 




alt of VoMtnite'g rights Trith rcsoect to the Relevant Aasets^K to be pledged to the 

Collateral Aeent for the benefit of the boldera n f tba Vo semitcNotea aod the other 



[remainife of pa^ tntenticmaJly biaid:] 
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Please confirm that the foregoing correctly sets forth the terms of our agreement by 
executing the copy of this Confirmation enclosed for that purpose and returning it to us. 

Very truly yours, 

fENROH NORTH AMERICA CQRP.j 


By: 

Authorized Signatory 
Name: 

Accepted and confirmed as 
of the Trade Date: 

DELTA ENERGY CORPORATION 


By: 


Authorized Signatory 
Name: 


By its signature below. Citibank, N.A. hereby 
a^ees to act as initial Calculation Agent for 
purposes of the Transaction to which this Confirmation 
relates on the terms set forth in Section 9(a) above: 

CITIBANK, N.A., as initial Calculation Agent 


By: 


Authorized Signatory 

Name: 
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Citibank/Enron Swap Confirmation 

Qe^efeer November [ ], 1999 


To: 


{Enron North America Corp.4 


Houston. T feYB» ntm. 
Attention: 

Facsimile No,: ( ) 

Telephone No.; ( ) 


From: Citibank, N.A. 

{399 Park Avenue 

New York, New York 1 0043^ " 

Attention: - 

Facsimile No.: ( ) 

Telephone No,: ( ) - 


Coimtwparty Ref: 


Ladies and Gentlemen; 


MTH&M DRAFT 
I0/2Q/99 11/t?2^9 


The purpose of this letter agreement (this ”Confirmadon”) is to set forth the tenns 
and conditions of the Transactiem entered into b ~ 

:, N.A. ("F 


1 on the Trade Da» specified below (ti» ”Transaaiffn”). Ttus Confirmation 


oon^inites a "Confiimatitm" as referrw! to in the Master Agreement specified below. Certain 
capitalized terms used herein are defined in Section 7 below. 



This Confirmation supplements, forms a part of, and is subject to, the ISDA Master 

A^e^ent. dated as of f — ; - { 9— V Novemherl?. 1992 fthe*'Afe.w«^y4p'r<>f»»r«f"V 

between Party A and Party B. All provisions contain«i in the Masta- Agreement govern tills 
Confirmation except as expressly modified below. 



refrained from ongaeing in) substantia! financiai tranaaet t o Rs and - has -t aken other material 
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Each party will make each payment specified in this Confirmation as being pay^le 
by it, not later than the due date for value on that date in the place of the account specified below, in 
freely transferable U.S. Dollars and in the manner customary for payments in U.S. Dollars. 

The terms of the Transaction to which diis Confirmation relates are as follows; 


1 . General Terms: 

Trade Date: 

Effective Date: 

Scheduled Termination Date: 


Ootobof [ ], 1999 

Ootobor [ J, 1999 

Payment Date in € 


NoYMiilierlWW 


Floating Ambnnf Paver: 

Party A 

Party B 

Fixed Amount Payer -Party A 

Calculation Agent: 

Citibank-* 

Business Day Convention: 

Following 

Commodity Business Day 
Convention: 

Following 

Payment Dates: 

(a) Ea 


Market Disruption Events: 


Disruption Fallback: 


OotoboF November [ ] felling during the period 

from the Effective Date to but excluding the 
Cancellation Date; and 

(b) the Cancellation Date. 

Price Source 
Trading SosneiisiQB 

Disappearance of Commodity Reference Price 


Trading Suspension 
Calculation Agent Determination 


Initial Payment Dalg 


The Effective Date 
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laitiat Pay ment Amnunt; 


Setdement; 


i Floating Pigments 

Floating Payment Dates: 
Floating Amount; 


Periodic Notional Quantity: 


Periodic Floating Price: 


Settlement; 


fU.S.S72.0PO.000.fin] Mntimfir Finnr Pnrnhnrf. Pnnn- 
U.S-$72,000,000.00 Sottlom e nt: - Oi th e MatmiQ' Floor 



The Cono e llation Date Maturity Floor Pn^Tn e nt Amo unfe 


0 >) - U.S.$ 8 OO, 000,000 minu3 (x) th e Maturity Floor 



proooding th e ConoolIatioD Dot fe 


On the ^iQturit>' Flo<y ln|^ Payment Date, the Maturi^ 
Floor SoIloF B|flEting,AffiM^£a^c shall pay the 
Moturi^' Flow Payment Amount to th e Maturi^ 


Each Payment Date 


For any Payment Date, die Periodic Notional Quantity for. 
such Payment Date multiplied by die Periodic Floating 
Price for such Payment Date. 


(a) For each Payment Date prior to the Cancellation 
Date, |842,I051 barrels; and 

(b) for the Cancellation Date, X842, 1051 barrels 
multiplied by the Cancellation Fraction. 


For any Payment Date, a "Floating Price" determined in 
accordance with the Commodity Definitions, where: 


(a) 

(b) 

(c) 

(d) 


the "Commodity Reference Price" is OEL-WTI- 
NYMEX; 

the "Specified Price" is the closing price; 

the "Delivery Date" for such Payment Date is the 
month a nd year fatting t wo months after such 

Payment Date; and 


the "Pricing Date" for such Payment Date is the 


that is thre e Commoditv_Biistneas Days prior to 
such Payment Date. 


On each Payment Date, the Floating Amount Payer shall 
pay the Floating Amount for such Payment Date to 
Party' A. - 5 Eag;gA 
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4. Fixed Payments 


Fixed Payment Dates; 
Fixed Amount 


Settlement: 

S. Final Payment 


Each Payment Date 

(a) For each Payment Date prior to the Cancellation 
Date, [U.s.$16.000,000.00i; and 

Cb) for the Cancellation Date, £u.s.$16,000,000.00j 
multiplied by the Cancellation Fraction. 

On each P^roent Date, tiie Fixed Amount Payer shall pay 
the Fixed Amount for such Payment Date to Party B ^ 


Final Paym ent Date; Thp rfli»rr.Hafinn 


Final Pay ment Amoont; 


Final Pay ment Notional Onantftv; 
Final Pa yment Flnatine Price; 


The greater of? 

ILS.S0JH1: and 


Final Payme nt Notional Qaantitv and M the 
140.000.0001 hmrr^h 


For the Cancellation Date, a “Floating Prieg** 
determined In accordance with the Commodity 
Definitinnn^ 


6. Notice and Account l>etails 


^ the "Com rooditv Reference Price” is OTL- 
WTT-NYMF.Xi 



££l the "Delivery Date^ m the mont h and year 

falHmr two months after the raneeilatinii Date; 
and 




Day that is three Commodity BnaineM Davi 


On the Final Payme nt Dale. Ae Fixed Amonnt Paver 
shall na v the Final Pa yment Amnnnt fn f ufty 


Telephone, Telex and/or Facsimile 
Numbers and Contact Details for 
Notices: 


Party A: 

Party B: 
Account Details: 



the Mast er Agreement 


As snecified in 




Account Details of Party A: 


Account Details of Party B: 


{to bo advised] i 
ABA Nn 021000089 
Account No. 0Q167679 
Eittanijal^^lurK 


[to be advised] 
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7. Certain Definitions: 

As used in this Confirmation, the following terras shall have the following respective 
meanings: 

"Bankruptcy Code" means the United States Bankruptcy Code, Title 1 1 of the United 
States Code, as amended. 

"Cancellation Date" means the earliest to occur of: 

(1) the Early Termination Date (if any) under the A ge e ment; 

Agreement! 



todays afterthedate(ifany) on which [Etrrcm has elected to redeem 
the Yosemite Notes m accordance with the Enron/Citibank Agreement|l; and 


the Scheduled Termination E>ate^ 



"Cancellation Fraction" means, for any Floating Payment and Fixed Payment to be 
made under Sections 4 2 and # 4 above, respectively, on the Cancellation Date, a fraction, the 
numeratcK* of which is equal to the actual number of d^ elapsed during the period from and 
including the immediately preceding Payment Date (or, if the Cancellation Date is the first 
Payment Date, fr'om the Effective Date) to but excluding the Cancellation Date, and the 
denominator of whidi is equal to 90. 


"Enron" means Enron Corp., a corporation organized under the la^ of the State of 
Oregon, and its successors. 



CmsANK/EKRON Swap 
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l''Enron/CitibankAgreemeni” means the Agreement dated as of Octob e r Ngvember 
1 > ^^99 between Citibank and Enron relating to, inter alia, Yoscmite, as amendcd.iJE»re» 

» to wht^ 





N e w York Tim e s, Nihon K e izai Skinban and die Ftnanoiai Timos and their raopootiv e 





l^'Yosemit^ means Yoscmite Securities Trust I, a Delaware business trust, and hs 
successors4 

]^'Yosemiie Notes" means the Notes issued under the Indenture dated as of Octob e r 

November [ ]. 1999 between Yoscmite and Bankers Trust Company, as Indenture Trustee. 

in the original aggregate principal amount of [U.S.S }, as amended.^ 
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. Payments on Eaify Termmoiion. 

Par^ A aiKi Party B agree that if an Early Terminatioo Date occurs uuder die Master 


i Amount to be paid on the Cancellation Dale in accordance witii Sections 3, 4 and 5 above, 
respectively, shall be so paid, such payments shall constitute the final payments payable under or in 
respect of or in connection with Ais Confirmation and the Transaction to which this Confirmation 
relates, and shall be in lieu of liquidation payments or payments on e^y terntmation diat oAerwise 
VTOuld be detsmimed and payable in accHKdaitce widi Section 6(e) of the Agroemenfe 
gmentfif Iwinp Hnd«!rstood that pavmente made in aceow 


defi i n« i. tO _ be . p a ygtfi n tR - U nder Sec tion of the Master Agrugment far all niimnwi 





Doenment of Party B as if referenced as 


fi>> Msisstdssit 


Notwithstflndipg-tfae pmvttions of Anner A r< 

Master A qxfiment (flj e "Annex"\ this Trans action shall not be CQaaidered a 


paroosta jrdated to Ae Master Agr^meot. 

Notwitfatandingtheprov^gas of the Aboct. for nomowa of deterramiag the Knrwware 

Threshed WTtfc respect to P artv^ pg aav date during the tens of this Transaction, flie 

Kvoosure T hreshold of Party A shall be t 1. 

10. Other Terms. 

(a) Concerning the Caladation A^nt. 

(1) Each party agrees ftat the Calculafion Agent b ntS ac^g as a fiduciary for or as an 
advisor to either pai^y in respect of its dixies as Calculation Agent in connesetion widi 

. the Tran»qtion to wi^h this Confirmatiem relates. 

(2) Ihe Calculation Agenf s caicuiations and determinations shall be made in good faith, 
in a commercially reasonable manner and be binding in the absence of manifest error, 

(b) Swap A^eements. 

Each parw hereby acknowledges and agrees Aat it Intea ds. for all pomeses relevant to sach 
determination, that this Confimiatlon be Ueated as a "swap agreement" under the 
Bankruptcy Code. 

(c) Interpreicaim. 

Each reference to the singular shall include foe plural and vice versa. 

Citibank/Enron Swap 
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FQr.DUf nnses of this Scptinn Ifl/' ft. ''Domestic A 

3 States or anv state thereof.) 


[remainder of page intentionally blank] 
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Please confirm that the foregoing correctly sets forth the terms of our agreemerit by 
executing the copy of this Confirmation enclosed for that purpose and returning it to us. 

Very truly yours, 

CITIBANK, N A. 


By; - 

Authorized Signatory 
Name: 

Accepted and confirmed as 
of the Trade Date: 

fENRON NORTH AMERICA CCmP.i 


By: 


Authorized Signatory 
Name: 
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Unknown 

From: 

Sent: 

To: 

Subject: 

Importance: 


Wagmfn, Steve fFl] 

Tuesday, November 13. 2001 7:12 PM 
Swanson, Timothy [FI] 

FW: Citibank Unwind Amounts 

High 


Cira, we will need co Cerstinate Che floaciag legs wich delta tomorrow. Below are the 
amounts and payment daces. 'l will go over with hybrid desk in the morning (and you) . 
Please confirm you understand this as the deal is done and we will need to tic.ke and 
follow the cash flows 

Original Message . 

From: Wagman, Steve [FI] 

Sent: Tuesday, November 13, 2001 7:il PM 
To: Junak, Lydia G; Alan Rafte (E-mail) 

Cc: Lyons, Chris [FIl- 

Subject: FW: Citibank Unwind Amounts 

Importance : High 


"below looks fine by rae--I have sent same message to ene . 

In addition • _ 

Global loans to cover the hybrid desk for 267.5 in additional breakage. 

Please confirm receipt {and understanding) ... I ' 11 be around cor a bit more 2nighc. 

I 

Original Message 

From: Wagman, Steve [FI] 

Sent: Tuesday, November 13, 2001 7:07 PM 

To: ■ Garberding, Michael',- Bills, Lisa; Cook, Mary; Boyle, Dan 
Subject: RE: Citibank Unwind Amounts 
Importance : High 


looks good to me. 
lets go wich it. 


Original Message 

From: Garberding, Michael [raailCo :Michael .Garberdingsenron .com] 
Sent: Tuesday, November 13, 2001 7:01 PM 

TO! Wagman, Steve [FI] ; Bills, Lisa; Cook, Mary; Boyle, Dan 
Subject: Citibank Unwind Amounts 


Steve -- 

Included is Che amounts as discussed: 

Interest under existing prepay 
$4 , 24S„ 417 

=(250,000,000* (4.43%* (138/360) ) ) 
TranswesCern (payable upon funding Nov. 14) : 


permanent Subcommittee on Investigations 
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= har2 of Interest: under existing prepay 
52, 334. 379 
= {55%'-i, 245,417) 

3rea5c Funding Costs 
5330, 000 

Total Transwestern Payable upon Funding. 
32,S54,979 

slorthern (payable upon funding Mov. 15) : 
Share of Interest under existing prepay 
51,910,438 
=(43%*4, 245,417) 

Interest on O/S Salance through Nov. IS 
542,237 

= ( (112, 500, 000 + 1, 910 ,438)*-{4.43%*-(3/3S0)) 

Total Northern Payable upon Funding 
51,952,675 


Let 


know when you get the chance. Thanks 


'Michael -Garberding 

Fnron Americas Global Finance 

Nork: (713) 853-1364 

Fax: (713) 646-3602 

S-mail : michaei.garberding@enron.com 


This e-mail is the property of Enron Corp. and/or its relevant affiliate and may contain 
confidential and privileged material for Che sole use of the intended recipient (s) . Any 
review, use, distribution or disclosure by others is strictly prohibited. If you are not 
the intended recipient (or authorized to receive for the recipient) , please contact the 
sender or reply Co Enron Corp. at enron.messaging.administraCion@enron.com and delete all 
copies of Che message. This e-mail (and any attachments hereto) are not intended to be an 
offer (or an acceptance) and do not create or evidence a binding and enforceable contract 
between Enron Corp. (or any of its affiliates) and the intended recipient or any other 
party, and may not be relied on by anyone as the basis of a contract by estoppel or 
otherwise. Thank you. 
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Unknown 

From: Angelini. Amanda pi} 

Sent: Sunday, December 02. 2001 12:23 PM 

To: Capian, Rick [FI] 

Subject: Re: Ene 


CriDir.ai. Message' 

Frcm: Capian, Rick f?I; <rc529425i-cr.a.‘r.. sssb. cc:t;> 

Tc: Anceiini, Amanda [ri] <aal93i-;-|imcna.t:,s3mb.com> 

Sene:, Sen Dec 02 12:21:26 2001 
Subject: Re: Ene 

I resent to frank. Ves call ray. 

'-Original Message- 

From; A.ngeiini, Amanda (Flj <aal937<i3ir,cr.an.ssnb.-com> 

To: Caoian, Rick [FI] <rc5284 2@imcna.T.. ssmb..ccm> 

Sent: Sun Dec 02 12:18:02 2001 
Subject.: Re: Ene 

Shd I make sure ray has all notices ready for mon rooming? Is the aoi address frank? 

Original Message 

From: Capian, Rick [FI] <rc52842i?irocnaR'..ssirib.com> 

To: Bendernagel, Donald [GC'O] <db5262.fi@imcnem. ss'mb.cora>; Angelini, Amanda [FI] caal9374 - 
dimenam. ssmb.com>; 'aol.coro' <fpuleo0tniibank.coin;afpuleo> 

CC: Wagner. Eleanor (CRRMJ <awl5838@iracnaro-ssrob.ccro> 

Sent: Sun Dec 02 12:01:24 2001 
Subject: Ene 

Not .for public consumption, they filed today - in ny believe it or not. Tomorrow anould bo- 
real, fun. Want to make sura swaps are terminated first thing and chat delta tarroinatss 
simultaneously so that we don’t have any mismatch. Also, the one place we will get push 
back is the "actively traded" piece of the definition of DO in the ecln trades."??* should 
have bruce prepared to speak to how the bank market fits the definition as that' is whst we 
relied upon. He should remember the issue, ws spent considerable time on it - I assume, 
frank, you reme.mber toe? 
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Citigroup 


May 2, 2002 


Jane C. Sherburne Citigroup Inc. 

Deputy General Coantcl 1101 r’eiinsylvania Avenue hra7 

Litigarion and Compliance Suite 530 

'X^iishington, DC 20004 

Tel 202 220 36'90 
Fax 202 220 3699 
New York 212 793 4942 

sherbuciic;@cki.com 


BY TELECOPY AND FIRST CLASS MAIL 


The Honorable Carl Levin 
Chairman 

The Honorable Susan Collins 
Ranking Minority Member 
United States Senate 
Committee on Governmental Affairs 
Permanent Subcommittee on Investigations 
Washington, D.C. 20515-6115 

In the Matter of Enron Corporation 
Dear Senator Levin and Senator Collins; 

This letter responds to Senator Levin's April 1 1 , 2002 request that Citigroup provide 
the Subcommittee with a list of its transactions with Enron. We understand this 
request to cover the time period from 1997 to the present. Citigroup’ summarizes 
its transactions with Enron, ^ during this period as follows: 

A. Securities Underwriting 

1. Equity Underwriting 

• February 1999: Enron Corp. 12MM shares Common Stock Offering 
(Credit Suisse First Boston (“CSFB") and Donaldson Lufkin S Jenrette 
(“DU”) were co-lead undenvriters; SSB participated as a syndicate 
member). 


’ Citigroup was formed in October 1998 and includes Salomon Smith Barney (formed by 
the merger of Smith Barney and Salomon Brothers in November 1997), Travelers 
Group, Citibank, N.A. and Citicorp. Unless otherwise expressly stated, any references 
to Citigroup in this letter should be read to include any or all of these entities, 

^ For ease of reference, Enron refers to Enron Corporation and its affiliates and 
subsidiaries with which Citigroup had a business relationship. 

Dodf: NY6: 20M78_I 
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• August 1999: Enron Oil & Gas (“EOG”) 31 MM shares Common Stock 
Offering (Goldman Sachs and Bank of America were co-lead 
underwriters; SSB participated as a syndicate member). 

• August 1999; Enron Corp. $10MM 7% Exchangeable Notes Offering 
(Goldman Sachs was lead undenwriter; SSB participated as a co- 
manager). 

• October 2000: The New Power Company 24MM shares Initial Public 
Offering (CSFB and DLJ were co-lead underwriters; SSB participated as 
a syndicate member). 

• November 2000: Northern Borders Partners, L.P., 1 .875MM Primary 
Common Units Offering (SSB was co-lead undenwriter with Paine 
Webber). 

• February 2001: Enron Corp. $1.9B Zero Coupon Convertible Senior 
Notes due February 7, 2021 (SSB was lead manager and underwriter). 

• May 2001; Northern Borders Partners, LP. 4.5MM Common Units 
Offering (SSB was co-lead undenwriter with UBS Warburg). 

• August 2001 ; Northern Borders Partners, LP. 3.8MM Common Units 
Offering (SSB was co-lead underwriter with UBS Warburg). 

2. Debt Underwriting 

• January 1997: Enron Capital Tmst II $6MM 8.13% Taist-Originated 
Securities (Merrill Lynch was lead underwriter; Smith Barney participated 
as a syndicate member). 

• September 1 997; EOG $1 OOMM 6.5% Notes due September 1 5, 2004 
(Salomon Bros, was lead underwriter). 

• November 1 997: Enron Corp. $300MM 6.45% Notes due November 1 5, 
2001 (Salomon Bros, was lead underwriter). 

• November 1997: Enron Corp, $150MM Floating Rate Notes due 
November 18, 1999 (Smith Barney was sole unden/vriter). 

• September 1998: Enron Corp. $250MM Floating Rate Notes due 
March 30, 2000 (SSB was co-lead underwriter with Merrill Lynch). 

• December 1998: EOG $175MM 6% Notes due December 15. 2008 
(SSB was co-lead underwriter with NationsBank Montgomery). 
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• August 1999: Northern Borders Pipeline Co. $200MM 7.75% Senior 
Notes due September 1 , 2009 (Banc of America Securities and Lehman 
Bros, were joint lead managers; SSB was among the initial purchasers). 

• March 2000: Por«and General Electric Co. $1 50MM 7,875% Notes due 
March IS, 2010 (ABN Amro was lead undenwriter; SSB participated as 
a syndicate member). 

3. Other Debt Offerings 

• September 1999: Osprey Trust, Osprey 1, Inc. $1,4B 8.31% Senior 
Structured Notes due January 14, 2003 (DU was lead manager; SSB 
was among the initial purchasers). 

• November 1999: Yosemite Securities Trust I $750MM 8.25% Linked 
Enron Obligations due November 1 5, 2004 (SSB was lead manager and 
Citibank, or an affiliate thereof, made a $37.5MM investment relating to 
certificates issued by Yosemite Securities Trust 1). 

• February 200Q: Yosemite Securities Company Ltd. E200MM 8.75% 
Linked Enron Obligations due February 23, 2007 (SSB was sole 
manager and Citibank, or an affiliate thereof, made a E11.125MM 
investment relating to certificates issued by Yosemite Securities 
Company Ltd.). 

August 2000; Enron Credit Linked Notes ("ECLN”) Trust S500MM 8% 
Enron Credit Linked Notes due August 1 5, 2005 (SSB was lead manager 
and Citibank, or an affiliate thereof, made a $50MM investment relating 
to certificates issued by ECLN Trust). 

• May 2001 : ECLN Trust II $500MM 7.375% Enron Credit Linked Notes 
Offering due May 1 5, 2006 (SSB was lead manager and Citibank, or an 
affiliate thereof, rrrade a $50MM investmerrt relating to certificates issued 
by ECLN Trust 11). 
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• May 2001 : Enron Sterling Credit Linked Notes Trust £1 25MMN 7.25% 
Enron Sterling Credit Linked Notes due May 24, 2006 (Schroder 
Salomon Smith Barney (“SSSB”) was lead manager and Citibank, or an 
affiliate thereof, made a £14MM investment relating teJ certificates issued 
by Enron Sterling Credit Linked Notes Trust). 

• May 2001; Enron Euro Credit Linked Notes Trust €200MM 6.5% Enron 
Euro Credit Linked Notes due May 24, 2006 (SSSB was lead manager 
and Citibank, or an affiliate thereof, made a E22.5MM investment relating 
to certificates issued by Enron Euro Credit Linked Notes Trust). 

B. Advisory Services 

• SSB acted as a financial advisor to Enron on its acquisifion of Portland 
General Corp. (July 1997). 

• SSB acted as a financial advisor to Enron on its acquisition of Cogen 
Technologies (November 1998). 

• SSB acted as a financial advisor to a special committee of the Enron 
board on re-acquisition of Azurix, a water company previously divested 
by Enron (Pali 1999). 

• SSB acted as a financial advisor to Enron on its acquisition of Daishowa 
Paper Products (December 2000). 

- SSB, with JPMorgan Chase, acted as a financial advisor to Enron on to 
its attempted merger with Dynegy (October/November 2001 ). 

• SSB is currently acting as a financial advisor to a special committee of 
the Enron board that is overseeing the re-integration of Azurix. 

C. Credit Facilities and Other Financings 

1. Credit Facilities 

• in May 1997, Citibank arranged a $600MM, 364-day revolving credit 
facility for Enron Corp., and held $75MM of the total commitment 

• In May 1998, the 1997 facility was replaced with a $1B. 364-day 
revolving facility arranged by Citibank; Citibank held S36MM. The May 
1998 364-day revolving facility was renewed in May 1 999. 

• In August 1999, the |1B facility was replaced with a $1. SB, 364-day 
revolving facility arranged by Cifibank; Citibank held $41 MM. 


Doc«;irf6:2D6478_l 



1258 


Hon. Carl Levin 
Hon. Susan Collins 
May 2, 2002 
Page 5 


• In May 2000, the $1.5B‘ facility was replaced with a $1,758, 364-day 
facility and a $1,258, 5-year facility; CWbank held $46.7MM and 
$33,3MM. respectively. 

• In May 2001 , the $1 ,7SB, 364-day revolving credit facility was renewed; 
Citibank held $65.9MM. 

• Also in May 2001 , Citibank syndicated for Enron Corp. a $500MM letter 
of credit facility and held $1 B.BMM. 

• In December 2001 , following Enron’s Chapter 1 1 bankruptcy filing. 
Citibank and JPMorgan Chase arranged up to $1.5B in debtor-in- 
possession financing. 

• In December 1 999, together with Barclays, Citibank arranged a $375MM, 
364-day revolving credit facility for Enron Funding Cotp. Citibank held 
$50MM. In March 2000, the facility was decreased to $355MM, 
extended for another 364 days, and Citibank decreased its commitment 
to $38MM. In March 2001 , the facility was extended for another 364 
days and Citibank increased its commitment to $50MM. 

• In August 1994, Citibank participated (as a member of a bank syndicate 
led by Chase Manhattan Bank and Barclays) in a 4%-year, $490MM 
revolving credit facility for Joint Energy Development Investments 
(“JEDl”). Citibank’s original share of the facility was $10MM, which 
amount remained constant upon the facility's increase to $750MM in 
December 1996, but was reduced to $5.5MM in May 1998. 

• In May 1 998, Citibank participated (as a member of a bank syndicate led 
by Chase Manhattan Bank and Barclays) in a 3-year, $500MM revolving 
credit facility for JEDl II; Citibank held $1 OMM. On June 29, 2001 , the 
facility was reduced to $2S0MM, and Citibank’s commitment was 
reduced to $5MM. On June 28, 2001, Citibank's $5IVW commitment was 
renewed, and the $250MM credit facility was extended for an additional 
364 days. 

• In November 2001 , Citibank extended $600MM in secured financing to 
T ranswestem Pipeline Company and Northern Natural Gas, two pipeline 
subsidiaries of Enron. 

2. Project Ftnarrce Transactions 

• In December 1 998, Citibank participated in the $500MM financing of a 
Brazilian electricity distributor (“Elektro"). Citibank committed $1 OOMM 
of which it held $50MM. Citibank’s hold position increased to $52.5MM 
in July 1999, 
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• In May 1999, Citibank participated as a co-arranger and lender in the 
$880MM financing of a power plant project in India (“Dabhol 11"). Citibank 
held 565.47MM. 

• In December 2000, Citibank participated in the $600MM financing of gas- 
fired projects (“Turbopark”). Citibank committed $200MM of which it held 
$75MM. 

- In December 2000, Citibank participated in the $49MM financing of pulp 
and paper assets ("Garden State Paper”). Citibank held $24.5MM. 

• In December 2000, Citibank participated in the $250MM financing of 
Enron’s puip and paper trading business (“Caymus"). Citibank held 
$242.5MM. 

3. Structured Transactions 

• December 1997: Citibank structured, and was a lender in connection 
with, a S500MM minority interest financing transaction (“Nighthawk”). 

• December 1 998: Citibank structured and was a lender in connection with 
a $750MM minority interest financing transaction (“Rawhide"). 

- December 1999: Citibank structured and was a lender in connection with 
a $5Q0MM minority interest financing transaction (“Nahanni”). 

4. Asset Securitizations 

• In September 1997, Citibank and Credit Lyonnais, together, underwrote 
and syndicated $150MM to fund the purchase of royalty payments 
received by Destec Properties Limited Partnership, an Enron subsidiary, 
from Houston Lighting and Power relating to certain coal reserves. 
Crtibank held $25MM, 

5. Foreign Exchange, Interest Rate and Other Derivative 
Transactions 

• In December 1 998, Citibank entered into a $500MM, three-year prepaid 
forward natural gas and crude oil sale involving Enron. 

• In June 1999, Citibank entered into a 90-day, cash-settled $250MM 
crude oil prepaid forward sale involving Enron. In September 1999, the 
prepaid was increased to $337.5MM and its maturity was extended to 
December 1 999. 
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• In November 1999, Citibank entered into a five-year, cash-settled 
$800MM crude oil prepaid forwrard sale involving Enron in connection 
with the Yosemite i transaction. 

• In December 1999, Citibank entered into a ISO-day, cash-settled 
$1 OOMM crude oil prepaid forward sale involving Enron. 

• In February 2000, Citibank entered into a seven-year, cash-settled 
E206MM crude oil prepaid forward sale involving Enron in connection 
with the Yosemite II transaction. 

• In August 2000, Citibank entered into a five-year, cash-settled $475MM 
caide oil prepaid forward sale involving Enron in connection with the 
ECLN I transaction. 

• In May 2001, Citibank entered into five-year, cash-settled crude oil 
prepaid forward sales of $475MM, E109.5MM and C170MM involving 
Enron in connection with the ECLN 11, ECLN Sterling and ECLN Euro 
transactions. 

• In June 2001 , Citibank entered into a 1 80-day, cash-settled $250MM, gas 
prepaid forward sale involving Enron. 

• In addition, Citibank and Enron engaged in foreign exchange, interest 
rate and commodity and credit swaps in the ordinary course of business 
during the relevant time period. 

D. Investments 

• Sundance Industrial: In June 2001 , Citibank structured and made a 
$28MM equity investment and a $1 60MM contingent capital commitment 
to a partnership holding pulp and paper assets. 

• LJM2: in October 1999, Enron approached Citibank to invest in LJM2 
Co-investment, L.P., a fund that would serve as a source of capital for 
various Enron investments. The decision whettter to make this 
investment was made by Citigroup Investments (currently known as 
Citigroup Globa! Investments), the unit of Citigroup that exclusively 
manages Citlgroup’s proprietary investing. Citigroup Investment 
independently reviewed the investment opportunity and, in accordance 
vyrith its normal investment processes, approved a SIOMM investment on 
behalf of Citicorp and $5MM on behalf of Travelers Insurance. 

• Osprey 8e Marlin; Citigroup Investments invested in two Section 144A 
offerings relating to Enron. Specifically, Travelers invested $129MM In 
8.31% Senior Secured Notes issued by Osprey Trust in 1999. Travelers 
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also invested $15MM in Marlin Water Trust Certificates in 1998. These 
investments were approved by Citigroup Investments in accordance with 
its normai investment approval processes. 

E. Other Dealings 

• Surety Bond: Between 1998 and 2000, Travelers Casualty and Surety 
Company and the Travelers Indemnity Company (collectively, 
‘Travelers”), entered into agreements with Enron subsidiaries to post 
surety bonds for, among other things, a series of deliveries of oil and gas 
that Enron was obligated to make pursuant to fonward contracts. 
Currently, Travelers’ obligation to pay pursuant to the surety bonds 
entered into with an entity called Mahonia Ltd. is the subject of litigation 
pending in federal court 

• OPIC Notes: In 1 998, SSB and Merrill Lynch were co-placement agents 
on an Enron OPIC (Overseas Private Investment Corporation) Note 
offering of approximately $200MM of Certificates of Participation 
guaranteed by OPIC. 


Specific information on fees, commissions, interest, profits and losses is not 
available on a transaction by transaction basis. However, in an effort to be 
responsive to the Subcommittee’s request, we set forth a rough estimate of 
approximate net revenue to Citigroup in connection with its Enron-related activities 
for the years 1 997 through 2001 as follows; 



r 1997 i 

i 1998 

1999 

2000 

2001 

Net Reveoues 



S44.3MM 

S50.2MM 

S37.2MM 
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* * * 

Much of the information set forth in this response is client sensitive or proprietary 
and maintained confidentially by Citigroup. Citigroup requests that the Committee 
treat its response confidentially. Please call me if you have any questions about 
any of the matters discussed above. 



Jane C. Sherburne 
Deputy General Counsel 


cc: Bob Roach, Chief Investigator 

Kim Corthell, Staff Director to the Minority 
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REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS 


To the Trustholders of Yosemite Securities Trust 1 

We have audited the accompanying balance sheet of Yosemite Securities Trust I 
(“Yosemite”) as of December 31, 2000 and 1999, and the related statements of income, 
changes in trastholders’ equity, and cash flows for the year ended December 31, 2000 
and the period from inception (October 26, 1999) through December 31, 1999. These 
financial statements are the responsibility of Yosemite’s management. Our responsibility 
is to express an opinion on these financial statements based on our audits. 

We conducted our audits in accordance with auditing standards generally accepted in the 
United States. Those standards require that we plan and perform the audit to obtain 
reasonable assurance about whether the financial statements axe free of material 
misstatement. An audit includes examining, on a test basis, evidence supporting the 
amounts and disclosures in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as well as 
evaluating the overall financial statement presentation. We believe that our audits 
provide a reasonable basis for our opinion. 

In our opinion, the financial statements referred to above present fairly, in all material 
respects, the financial position of Yosemite at December 3 1, 2000 and 1999, and the 
results of its operations and its cash flows for the year ended December 3 1 , 2000 and the 
period from inception (October 26, 1999) through December 31, 1999, in conformity 
with accounting principles generally accepted in the United States. 


Houston, Texas 
April 27, 2001 


IVrnianent Subcommittee on tnvestigat ionsi 

EXHIBIT #186r 
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Yoseroite Securities Trust ! 
Balance Sh^t 
(in thousands) 


December 31> 2000 December 31, 1999 


ASSETS 





Current assets; 

Interest receivable from third party 

Interest receivable from related party 

$ 

/, ■■ 12,406^ 

$ 

^ 6,532 

* Total current assets 


'.^(12,406 


^8,353- 

Long-term assets; 

Notes receivable frcm third party 

Notes reoeiv^ye from related party 

Deferred issuance cost on note payable 


F^i3 j-moo.ooo-' (iF 
'fl%,ooo X 

P 1.79 V 


4 f-*; A ‘ 8CO,OOOuX-^ •' 
25.0QO<X 

P 2,268/ 

Total ior>g-term assets 


826,799 


827,268 

TOTAL ASSETS 

$ 

839.205 

$ 

835,621 





- 

LIABILITIES AND TRUSTHOLDERS' EQUITY 





Current liabilities; 

Accrued interest 

Deferred interest income from related party 

$ 

;Vl 7,735^ 

^ W 3,640 

$ 

■ 7,391 ' 

Total current iiabiirties 


11,375 



ong-term liabilities: 

Note payable 


-T' 

o 

o 

o 

O 


‘c - 750,000^ 

Total long-term liabilities 


750.000 


750.000 






Total liabilities 

$ 

761,375 . 

$ 

757,391 

TRUSTHOLDERS’ EQUITY 


K\ 


n 

Trust certificates 

Retained earnings 


... r' 75,000 -V 


;• ' 75,000 -'»■ 

"^^3,230y 

Total trustholders' equity 


77,630 


78,230 

OTAL LIASiLITIES AND TRUSTHOLDERS' EQUITY 

$ 

839,205 

$ 

835,621 

Mf. tQ-- UnlQ 

1-. 




The accompanying notes are an integral part of these financial statements 
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Yo5«nite Secvrfties Trust ! 
S^tement of fnccone 
On thousands) 



For the year ended 
Dec«iy»^ 31,2800 

October 26, 1 999 throuc 
Oe<tember 31,1999 

REVENUES 



Interest from third party 

Invest ftom related party 

$ 58,4150 

j*(11,882i-y 

1 1.821 

tOTAL REVENUES 

4.“' 70297^ 

,t"8,3S3 --• 


A 


EXPENSES 

Inters d)({^nse to party 

Amortizafion ofissuance cost of note payable 

‘'{62,047)^4: 
i) (469)^V' 

" D (78) iK' 

NET INCOME 

$ H 7,781 y,/ 

$ P'i f^884 y y 


w 



^^‘“7 •• 

/t 


Aie-it 


^TnM. 


A 


,v 4 IS c,}£ ^ 


Sg'4'Sa^^ 0 


To 


+.1 



/iHwtff hmnem. mj tf-cjg.^Cm, ^ 

Mmfrs f' -ffl ^ /f-n^i/'/r. 

The aojompan^ng notes are an integral part of th^e financial ^temente. 
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Yosemite Securities Trust I 
Statement of Changes in Trusthoiders' Equity 
(in thousands) 


Balance at October 26, 1999 (Date of Inception) 
issuance of trust certificates 
ContribLftion of fees and services 
Net loss 

Balance at December 31. 1999 

Net income 

Dividends 

Balance at December 31, 2000 


Trust 

Certificates 

Retained 

Eaminqs 

Total 

s 

$ - $ 

. 

rt*^75,000 j( 

- 

75,000 

- 

p 2,346/ 

2,346 

- 


884 

f;,,^75,oooy 

p-tll 3,^0/ 

78,230 

- 

p3 7.781/ 

7,781 

- (8,181)// 

(8,181) 

$ 75,000 

'2,830'^ $ 

77,830 



K 


The accompanying notes are an integral part of these financial statements. 


AASCGA{TX)002693 



1280 




Yosemite Securittes Trust I 
Statement of Cash Flows 
(in thousands) 


CASH FLOWS FROM OPERATING ACTIVITIES 

Reconciliation of net income to net cash provided by operating 
activities; 

Net income (loss) 

Changes in working capital: 

Increase in accrued interest receivable 
Increase in accrued interest payable 
Amortization of issuance cost of note payable 


Net cash provided by operating activities 

CASH FLOWS FROM INVESTING ACTlVinES 

Investment in notes receivable - third party 
Investment in notes receivable - related party 


For the year ended October 26, 1999 throu; 
December 31, 2000 December 31, 1999 


$ 7,781 i/ $ f'5 884/" 

©4,053) f'|,V(8,353)'^ 

1W&,984 1 7,391 i. 


8,181 0 
K I, 


(24,798)^/ 


Net cash provided by financing activities 


(824.798) 


CASH FLOWS FROM FINANCING ACTIVITIES 

Issuance of note payable 
Issuance of trust certificates 
Dividends paid to trustholders 


0''^(8,181)y 


749,79^ 


Net cash provided by financing activities 
NET CHANGE IN CASH AND CASH EQUIVALENTS 


(6,161) 


824,793 

K 


CASH AND CASH EQUIVALENTS AT BEGINNING OF PERIOD 
CASH AND CASH EQUIVALENTS AT END OF PERIOD 

U Ir^f 


$ ^ $ 


©7f?,7f7,i3P 

2,0 1-, ^ 




,/ -ff/iV I ih(^U(iKTs- UI/H 

^M/irofeP 'iK.eHrTK , 

The accompanying notes are an integral part of these financial statements. 
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YOSEMITE SECURITIES TRUST I 
NOTES TO BINANCIAE STATEMENTS 
Decembers!, 2000 and 1999 



1. ORGANISATION 

Yosemite SecuritiKi Trust I (“Yosemite”), a Delaware Busines Tn^ was created October 26, 1999/^ 
primarily to issue 8.25?pcK»nt Series 1999-A Linked Emon C»)Ii^tioi2S CT£0’s”). Yo^mite’s tmst 
agreemeiri requues iito the proc^ds received fitjm such issi^ce and the issuance of trast 
certificates in certain designated investments f Tnisl Investments”) as <kfined by the offering 
memorandum, including notes rcaseivable. Yosemite has not conducted any operations, other than those 
activities incidental to hs fonnaticm, including issuance of dd)t and equiK securities and applying the 
proceeds to inv^ in inwstn^its. Yc^mitiJ was originally owi^'30% by Long Lane MaAss Trust 
TV C‘Eong Lane") ai^^)% 1^ Enron Corp. CEnmn”), an Oegon corpor^mL Sid>Kquentiy, Eanm sold 
90'^f its interest to SE Raptor, L.P. CEaptoi^’). a related parQ'. 

2- SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 
hsveiriDaits 

Yosemite invests in debt securities, which it accounts for in accordance with Statement of Financiai 
Aaxamting Standards (SPAS) No. i 15, “Accounting for Certain Im^stments in Dd)t and Equity 
Securiti^”. SPAS No. 115 is the authoritative pronouncement on ace»imting and repenting for investments 
in equity securities that have a re^iily determinable feir value and for all investment in debt ^mrities, 
Exespt for debt securities classified as heid-tQ-mMuiity securities, whhdi ae classified at amortized cost, 
SPAS No. 115 requires that investments in ddJt and equity securiti^ be repoitod at fair value. SPAS No. 

1 15 napjires that the fair valt^ <rfhe!d-to-niatority securities be di^osed. Yosemito claves iK debt 
securiti^ as held-to-madmity securities (See Notes 3 and 6). 

Use of Estimates 

The ptparatioa of finaiKdal statements in conformity with accounting prraci|ties ^uerally acc^ted in the 
Unit^ Statos require mana^nKim to make estiisMes and asarmptions that effect the r^rtai amoimts of 
assets and liabilities and disclosure of coutm^t assets and liabilities at the date of the financial statenents 
and the reported amounts of revenue and expenses during the reporting period. Actual results could differ 
fiom those estimates. 


New Accmiuting Pro&on&cements 

In June 1998, the Financial Accounting Standards Board issued SPAS No, 133, "Accounting for Derivative 
Instruments and Hcxlging Activities.” SPAS No. 133 requires companies to record derivatives on tbs 
l»lance sheet as assets or liabilities, measured at feir value. Gains or losses resulting from changes in the 
■v^ues of those derivatives will he acajunted for depending on. the use of the deriwtive and whether it 
qu^ifies for h^ge ^xomtiing. The key criterion for he%e accounting is that the hedging relationship 
must te highly effective in achieving offsetting changes in fair value or cash flows. SPAS No. 133 is 
effective for all fecal years beginning after June 15, 2CX)0. Yosemite’s management cbes not anticipate 
that the afcptioa of SFAS No. 133 will have a material impact on its financiai position or the r^uits of its 

AASCGA(TX)002695 

Income Taxes 


Yosemite doK not pay federal or stme income taxes. The taxable income or loss of Yosemito, which may 

vary stisstantially income or loss reported for financial reportii^ p^oses; is mcluded in the federal 

and state rax returns of die individual partners. The tax return of Yosemite is subject to examination by 

federal and state taxing authorities. If examination of Yosemite results in changes to taxable income or 

loss, the taxable income of the partners will be changed accordingly. . fi'Z drfrvg 

iO, 

75 ^ ^ ijj 

p rrM^ 
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VOSIMITE SECTOITIES TKUST I 
NOTES TO FINANCIAL STATEMENTS 
December 31, 2000 and 1999 


3. NOTE RECEIVABLE 

On November 18, 199§^Voseimte invested in an SSO^/^iUion Promissory Note CNote’’) with Delta 
Energy Corporation CMta”), which terminates November 8, 2004, ftinciple is due upon tenmnation. 
The Note is classified as a held-to-mamri^ security, in ^»oixiaitc« with SFAS115 mth a bala^ of $800 
million at December 3 1, 2003 and 1999. The^v^uesofthissamiityw^fe^SSSmillionaml^SOO^ 
milfion as of Decen&er 3 1, 2000 and 19^, lespectiveN. Interest on the Note accumul^es interest at 
7.253^Interest is payable semi-annually on A{sil October 2%/*Wife£mt the written consent of 

Yo^aaite, Delta does not have tiie to pn^y all or aroyj^on of the pri^pal amount owing under 

this Note. Interest income on this Note was approxunatel^SS.O-feillion and^.S^iiillion for 2000 and 
1999, respectively. 


4 NOTE PAYABLE 

On October 26, 1^99, Yosemite iffiued 8,^5?^eiies 1999-A Lisfeed Enron Obligations (“LEO’s") with a 
principal amount of S75?^3iUion, at T$G.2^ullioa discount The issuance is recorded as unamoriized 
discount on the balance sheet and the balance is accreted to the face value over flie term on a 

strai^t'Iine basis. The LEO’s mature November 15, 200^The L^’s %\e a baJa^ o^750 mllion ^ 
Decembers!, 2000 and 1999. The feir values oftbis security were5806 million amrl78nnilIion as of 
December 31, 2000 and 1999, f^pectively. Payment ofinterest on the LEO’s are made semi-aimuaEy in 
arrears on Iy[ayl54iid November l^The LEO’s maybe redeemed attfae option of Yosemite, in whole or 
in part, upon nc« less than 30 days notice, at a redemption price equal to the sum of the accrued and unpaid 
interest to the date of redemption plus the geater of (i) IC^s of tte outstanding principal amount of tte 
LEO ’ s or (ii) die sum of the present values of the remaining scheduled payments of priacipal and interest 
thereon dikounted to the redemption date on a semi-annual baa|^ a corapar^^J. S. Treasury issuance 
plus 50 point basis points. Inters expense was ^^o?dmatel^6?^illi on aiaireljld!iion fix’ 2(X)0 and 
1999, respectively. 


5. EPOTTY 


Yosemite issued tnist certificates in ilte amount or S7|*iiIlion, 'Rhich represents all c£ the ownemto 
interest of Yosanite (“Trust Certificates”). Yield on tee TruS C^tificates will acai mitl a fe at ILO^^jer 
annum. The dividends are payable semi-annualiy in anears on each May l^^nd Novenber l^egnming 
May 15, 200^t)ividenclspaid iE200Qwere $8.2iraiIion. There were no dividends paid in 1999. 




6. RELATED PASTY TRANSACTIONS 


Oa November lS,199'^/ifQseimte invested m a S25^ii^Ilioa d^t vanity with Enron (“Enrcsi Note”), 

at a SO.S'^iinion discount to its fecre value. Enron will interest to Yosemite equal to the amount by 

which me aggregate Citibank Fixed Paments exceed the aggre^de scheduled interest receipts from the 
Delta Note ^m-annually, on Apil 2Q^d October matiiiity. The Enron Note t^un^ 

November 8, 2004 and total interest over the five-year peri^.pquates approxmiat^ to s!^%'^ffective rate 
of retuiB. Interrat income on this note was approxiinately ^lf9'ifeilionani^M.8 mllion for 2000 and 
1999, respectively. The Enron Note is classified as a beid-to-maturity security, whidi bad a fair value of 
g$62^ulIioEast^6^piiIlion as of December 31, 2000 ami 1999, respectively. 


During 1999, Enron paid all costs incurred related to the issuance of the LEO’s and Trust Certificates, 
which amounted to approximately^$2.^j^llion. 


AASCGA(TX)002696 
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y 

yosemth: SECumiEs trust i ■ 

NOTES TO FINANCIAL STATEMENTS 
December 31, 2000 and 1999 


Etffoa provi^ various ssxoaniing and other adminirirative ^rvices to the Triist Tte fair value of these 
servi«s are not material and are atrt nrfiected in these financial ^ten^ts. 


7. OTBER FINANCIAL C^TRUMENT^ 

On November 18, 199gi^e Trust aMeredinto two sw^ agreements vvithCitibankrelated to fiie Note and 

the Enron Note (collectively, flie investinents). Pursuant to the swap agreements, file Trust is obligated to 

pay Citibank the actual merest it coflecte: rel^d to the Inveaments. hi letmn, Qt&ank is diligatai to fxty 

the Trust the aggregate arnoam otred by the Trust rdat^ to the LEO’s and tie Trust Certificates, to. 

addition, in the case of an Enron C^redil Event, the swap agreements provided for the Trua to provide 

Citibank with its Investments in return for Citibaak providing the Iriist with Eccron Obligations. , ^ . „ / / 

1 5‘l6,4'53}'b3t^7/t^ 

A significant porfibn of Yosemite’s assets is held in instniments with realization directly oriadirectly 
affected by the creditBorthmess of Enron, E>elta and Citibank Yo^mite’s mana^enl does not believe 
this coaccatsatioa of aadoeditr^ will have a material risk ssTloss with respect to its financial 
position or results of operations. 


, CONCEimtATION OF CREPIT RISK 


9. COMPREHENSIVE INCOME 

Yos^nite ^q:ted SPAS No. 130, “Reporting Comprehensire Inconre,” effectr^ Januaiy I. I99S. This 
statement ^tablishes stenttads for tte i^rtmgaai <fispiay of cocgir^ensive iaccane (net inline plus aJl 
Other changes in iret assets firom non-owner sources) and its components in consolidated financial 
statements. For the years ended Derember 3 1, 2(K)0 and 1999 comprehensive income equaled net income 


A-4SCGA(TX)002697 
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F f4 

YOSEMTTE SECURITIES TRUST LTD. 

NOTES TO FINANCIAL STATEMENTS 
December 31, 2000 


I- QRGA3>fI2:ATlO?>f 

Yosemite Seomties Trust Ud. C‘Yosemite”), a Jersey. Chaasel Islands limited liabiEty compaiiy, was 
created Fdiruaiy 23, 200Q^ issue 8.7^^ercent Series 2000-A Linked Enron Cftlig^ons C^O’s”). 
Yosemite ’s trust agreemegt requires it to invest die proceeds received from such issuance and the issuance 
of trust certificates in cettain designated investments fTrust fiivestmetits”) as d^ed by the offering 
memorandnm, including notes rearvdDle. Yosemite was originaily owned 5(^ oy Long Lane Master 
Trust rv C‘LoQg Lane”) aaid SO^'by Enron Carp. (“Enron”), an Oregon corporation. Enron sold 90^f its 
interest to Long Lane in Decem&r 2000f Long Lane subsequently sold the interest it purchased frofX 
Enron to SE Raptor, L.P. TRaptor”), an Enron related p^.. 


2. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 
Investments 

Yosemite invests in debt securities which it accounts for, in accordance with Statement of Financial 
Accounting Standards (SFAS) No. 1 15. SFAS No. 115 is the authoritative pronouncement on accounting 
and reporting for investments in equity securities that have a readily detenninrdile feir value and for ail 
investments in debt securities. Except for debt securities classified as heid-4o-maturity securities which are 
classified at amortized cost, SFAS No. 1 15 requires that investmems in debt and equity securities be 
reported at fair valire. SFAS No. 1 15 requires that the fair value of held-to-maturity sccuriti^ be disclosed. 
Yosemite clarifies its debt sccurmes as heid-to-maturity securities (See Note 3). 

Use of Estimates 

The preparadoa of financial statements in coafonnity widi accounting jsiaciples generally accepted in the 
United States requires management to make estinrates and assumptions that affect the reported amounts of 
assets and liabilities and disclosure of contingent assets and liabilities at Uie date of the financial staiemenis 
and the reporteaJ amounts of revenue and expenses during the reporting period. Actual results could ififier 
from those eaitnates. 

New Accounting Pronouncements 

In June 1 998, the Financial Accounting Standards Board issued Statement of Financial Accounting 
Standards (SFAS) No. 133, “Accounting for Derivative Instniments and Hedging Activities.” SFAS No. 
133 requires companies to record derivatives on the balance sheet as assets or liabilities, measured at fair 
value. Gains or losses resulting from changes in the values of those derivatives will be accounted for 
depending on the use of the derivative and whetiror it qualifies for her^e accounting The key criterion for 
hedge accounting is that the hedging relationship must be highly effective in adueving offsetting changes 
in fair value or cash flows. SFAS No. 133 is effective for all fikal years beginniag after June 15, 2000. 
Yosemite ’s manai^ment docs not anticipate that the adoption of SFAS No. 133 will bsw a mataial impact 
on its financial poskion or the results of its operations. 

Income Taxes 



'3 Or 
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YOSEMTTE SECXJKITIES TRUST LTD. 
NOTES TO FINANCIAL STATEMENTS 
December 31, 2000 


Commitments and Contingencies 


Yosemite is not currently involved in any disputes. 


3. NOTE RECEIVABLE 






On February 23, 2000^osemite invested in a £207 million promissory note (“Note”) Delta Energy - 
Corporation CT‘*lta”Xata-ffi2:_nTjl]inn diirnnriT The Note matures Fd>ruaiy 23, 200l4Qd earns a 7.5y/ 
percent armual^e^ rate. Interest is payable annually on January 2^Interest income on this Note was 
approximateiy/^3*million for 2000. Without the written consent of Yosemite, Delta does not have the 
right to prepay all or ai^ portion of the principal amount owing under this Note. The feir value of the Note 
wa^22awffiillion as of December 31, 2000. 


4. NOTE PAYABLE 

OnFebniaiy 23, 200Q/Yosexiute issu^ 8.75%^ries 2000-A Linked Enron Obligations C‘LEO’s”) in the 
principal amount of £200 milli nny^e LEO s mature February 23, 2M7,^lie Note is classified as a held- 
to-maturity security, in accordance with SF AS 115 with a balance oiofej^illion at December 3 1, 2000. 
The feir value of this security wa^22d'million as of December 3 1, 2(X)0, respectively. Payments of 
interest on the LEO’s are maHft annuall y m arrears on February 22/ The LEO’s may be redeemed at the 
option of Yosemite, after receiving a notice of early termination from Citibank under the Citibank Swap, in 
whole or in part, at a redemption price equal to die sum of the accrued and unpaid interest to the date of 
redemption plus the greater of (i) par and accrued interest of the LEO’s and (ii) the price on the third 
dealing day prior to the date of publication of the notice of redemption or alternate price as determined by a 
third party. Interest expense was approximate^^ IS^tnillion for- 2000, 

Yosemite issued the LEO’s at^£23^5;^ousand discount to its fece value. The issuance is recorded as 
unamortized discount on the balanc^^eet and the balance is accreted to the fece value over the term of the 
LEO’s on a straight-line basis. mM 


The LEO’s have not been and will not be registered under the United States Securities Act of 1933, as 
amended (the “Securities Act”), or any state securities laws and are being offered and sold in the United 
States only to “Q ualifi ed Institutional Buyers” (as defined under Rule 144 A under the Securities Act) 

(each, a “QIB”) and outside the United States in accordance with Regulation S under (he Securities Act. 

The LEO’s are being offered and sold outside the United States in accordance with Regulation S under the 
Securities Act and may not be offered or sold in the United States or to U.S. persons (as defined in 
Regulation S uixier the Securities Act) except pursuant to an exemption from, or in a transaction not subject 
to, the registration requirements of the Securities Act The notes are not being offered or sold to persons in 
the United Kingdom except in circumstances which do not constitute an offer to the public in the United 
Kingdom wifem the m anning of the Public Offers of Securities Regulations 1995 (as amended). 


A4SCGA(TX)005887 


5. EQUITY 

Yosemite issued trust certificates in the amount of approximately £2i'^illion, which represents all of the 
ownersh^ interest of Yosemite (“Trust Certificates”). Yield on the Trust Certificates accumulate at 
1 2 0%!^ qnniim Tha divjdenH-; are payable anniiailv in arrears on eac h February 2^/^ ginnin g Fd)ruary 
23, gfVTnip/t in 7000 apprmrimafaly £? VinilliQ^ 


T, 


IfJKt, ' 
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YOSEMOT SECURmES TRUST LTD. 
NOTES TO FINANCIAL STATEiVffiNTS 
December 3t^2CH|D^ 


6. RELATEDFARTY TRANSACTION 

On February 23, 200{^^osemite invested m a f i S.S^^on Enron debt secimt^'Tiiron Note”) widi 
Enron, at a £0.2 miliioc <&counL Ib.e Enron Note matures February 23, 2007^d pays interest to 
Yosemite, on 2^f each year during diis period, at an amount etpjal to die amount by wiiicii tiie 

aggregate Citib^ FixS Payments exceed the aggregam scheduled interest receipts. This to 

approximately a^®/^ffective rate. Interest income on the Enron Note was approxiinateI)^4»feillion for 
2000. The fair value of this security was ^B’iJj^aiUion as of December 31, 2000. 


During 2000, Enron paid all costsmcurred related to die issuance of the LEO’s and Trust Certificates, 
which amounted to ^prDXuirateIy£2 millioajfeese costs have been accounted for by Yosemite as 
contributions from tmstholders ami capitalized as defened issuance cost on note paj^blc, to be Mortized 
over the life of the securities. 


Enron also provides various accounting and other administrative services to the Trust. The fair value of 
these services are not material and are not reflected in these fmanci^ statements. 


Effective Febrcrary 23, 200(^ osemite entered into a s'i'ap agreement with Citibank, N.A., that provides 
for Citibank to pay to Yosemite the sum of the periodic teayments consisting of the interest on the Notes ^ £ 

plus the yield payment on die Certificates. Yosemite wiltoay to Citibank the Trust’s fixed paymrat 
coDsistmg of all penodic payments for interest penodic fe^ and any other pen ^c amounts, other than 
principle receipts. 

8. CONCENTRATION OF CREDIT RISK 


The Trust’s prim^ asset consists of a note receivable from Delta. As a result, the collectibility of die 
Trust’s note is highly dependent on the credit worthiness of Delta. The Trust’s management docs not 
believe this wili have a material impact on its fmancial position or the results of its operations. 


9. COMPREHENSIVE INCOME 

The Trust adopted SFAS No. 130, “Reporting Comprehensive Income,” effective January I, 1998. This 
statement establishes standards for the reporting and display of cou^rdiensive income (net income plus all 
other changes in net assets from non-owner sources) and its components in consolidated financial 
statements. Foe the year ended December 31, 2000 cranptehensive income equaled net income. 
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ARTHUR ANDERSEN LLP 


To: 

From: 

Date: 

Subject: 



August 18, 2000 

$500,000,000 8% Enron Credit Linked Notes due 2005 Autiiorization to Sign 


This hereby authorizes Kimberly R. Scardino to sign the Firm's name to ihe comfort letter dated 
August 17, 2000 issued on behalf of Enron Corp. in connection with the offering and sale of 
$500,000,000 8% Enron Credit Linked Notes due 2005 by Enron Credit Linked Notes Trust. 


^CGACrX)0017l6 
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Snron Corp. 

RO. Boxnsi 
Hoiistaa, TX 77251-iai» 
fri3) 353-6161 


Arthur Andersen LLP 
71 1 Louisiana, Suite 1300 
Houston, TX 77Q02 

Gentlemen: 

The following representations, made to the best of our knowledge and belief, apply to Enron 
Corp. and consajdated subsidiaries (•Enron") and are submitted in connection with your'comforT 
letter to be issued in connection with the Ofering Memorandum dated August 17, 2000 covering 
the issue and sale of $500,000,000, 8% Enron Credit Linked Notes due 2005 by Enron Credit 
Linked Notes Trust 

The unaudited consolidated condensed balance sheet as of June 30, 2000 Included in the 
June 30, 2000 Form 10-Q, and the unaudited consolidated condensed statemente of income tor 
ttie three-month and six-montti periods ended June 30, 2000 and 1999, as prepared by Enran in 
conformity with accounting principles generally accepted in the United States and supplied to you, 
are stated on a basis substantially consistent with that of the audited consolidated financial 
statements incorporated by reference in the Offering Memorandum and are the latest available 
financial statements. 

For the period from July 1, 2000 to August 22, 2000, there were no decreases, as 
compared to the corresponding period in the preceding year, in consolidated operating revenues, 
net income or basic or diluted earnings per share of common stock, except in ail Instances tor 
changes, increases or decreases that the Oaring Memorandum discloses have ooourred or may 
occur. 

At August 22, 2000, there was no change in capital stock, increase in combined short-term 
debt and long-term debt or decrease in consolidated net assets or shareholders' equity of Enron 
as compared with amounts shown in the June 3D, 2000 unaudited consolidated condensed 
balance sheet included in Enron's June 30, 2000 Form 10-Q, incorporated by reference in the 
Offering Memorandum, except in all instances for changes, increases or decreases that the 
Offering Memorandum discloses have occurred or may occur, exceptfbr a $167 mfflion increase 
in capital stock and a $631 million increase in combined short-term and Icng-term debt 


AASCGA{TX)001S71 
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August 25, 2000 
Arthur Andersen LLP 
Page 2 


. In connection with the preparation of this letter, we have reviewed our representations 
made to you in our letters dated March 1 3, 2000 and August 1 7, 2000. Except for changes 
disclosed in the Offering Memorandum and in reports filed by Enron with the Securities and 
Exchange Commission, in all respects, the representations made at that date are correct and 
remain applicable as of the date of this tetter. 



AASCGA(TX)001672 
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^thors Bill M»co«fa«r *t CT-NSinfORX-4S ~ 

V*tmt a/27/S« 9 s Si AM 

priorltyi Momal 

TOs Hcisry C2u*ev«r »e eB-iissnroRX-94 

TO: Richard H Bcmoz»iiu1c «& CCMAIX>.aUB90 

TO: Jbhtt CMCar At CCKAXi^HOBRO 

«!: Jeffrey SAfiimsteii^ChAAtt at «»An»_»XBPO 

CCt Edwin JeaXina 

TO: Mkggie Samvalli «t GB-SSWyORX'lB 
70: Martin (tosesaa 
TO: Peter Bleexard at 08-»SIRO«-OS 
TO* PatridcT O'Brien at oa-KBlPPoaE-*! 

70: John CoateUo at m-mretmSi-W 

Subjects prepaid Ponrarde — Itoana Ve Derivatlvea 

Pocwarded w/a«u:ges — 
Atttbsnr: Diane But&etfleld at ceaail_hubpo 8/33/96 5:SS IH 
TO* Rill KaeeodMr at OB-K8tW0lUC>4S 
CCt Edtrin Jeidelsa at QS-VSSttQ8X-*S 
CCt Ana Barrio Lopes • CSCJNOTBS at ccaailjhubpo 
cci Jody A. Bluaenfeld • CSC^MOrss at ecnaiijiuhpo 
CCi Jeffrey satwutein « CXA5E at cenaLl.b^ab^ 

Subject: prepaid Forwaxda •- Loaaa Va Oeriv^sivea 

Msseaga ©mteata 


John. 

Please arrange to report the prepaid fotniarde as loans effaetive as sC 
As^ust 31« 1996. Also, please coordinate the reporting of tixese 
balancea as loans in Q£S. ^ok., 

BUI 


Forward Reader „ 

Subject: Prepaid Forwards — Loans Vs Derivatives 
Author* Diana Butterfield at ocnailjtubpo 
Bate: 8/33/96 StSS m 


At our neeting with Joe and Mark on Monday, 8AP* it was decided that 
some interim guidance should be issued to Contrallexs relative indicators 
Uuit they should lo^ for in ^tsrainisg whether tr:maaetisns should he 
recorded as loans or derivatives. Joe waatsd to have this guidance go 
out as seen ae pcssihle so that pecple could fooui on this issue. 2n 
addition to Um list of indicator to be iiududed in guidance, tbm 
guidsnee should Include eraoplee of :duib we have seen to date and the 
reason ve believe it is either a loan or a derivative. Another itea to 
be Ineluded is that these Itras art not to be booked in Other Assets. 

Zn our sdM»ui conversatiM subsequent to the aeetisg, you sgreed to do an 
initial :braft by s/so whan you lea-)^ aa vaeatiem. You agreed to pase the 
initial- draft mto ue eo that ve can make ^dungea to it while you are on 
vacation and then issue it r^ea your ret:un. 

Regards, 

Diane 

DlsplaySSHType: All other attachments - No esaversion needed 

SSHTyfi PCDATA 


Permanent Subcommittee on rnvestigations 

EXHIBIT #187a 
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Authors Bill Macoo^r""Zt GB^KEWvowt-V^ ' ^ 

Date* f/2t/9« 12sl4 W 

Priority: Horrail 

rOi Oian* Butt«rfi«ld *fc CCM&IL_S3BPO 

TO: Am Barrio Lop«z at CC34AIL>_HUBIO 

70: J'effrey Saten0t«in«Cha»e at ca^AXl.KOBFO 

TOt John Cotter at CCMAIlt^HUBBO 

"SOs Edwia Jenkins 

CC: Mark Staines at OB'HSKYORX-SO 

CCs H^erickT O'Brien at CS>K5VyOBA>43 

Subject! Loans/Oepoeits Documented as Oerivatis^s . 

Message Contents 

Please review the attached draft of an interim accountlcg policy 
guidance on Loans/Bocnwings Documented as Derivatives. X want to 
discuss this draft with you before Z leave for a long vacation. Can we 
meet ‘Atursday afternoon or Friday morning? 

Bill 
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Derivatives are ikS only &e complex in^mnents that orntroUers menttix, they <re also dm motf 
vafiabie In e^oomle substance. While the abilliy to Utlor the terms of a derivative transactions to tatss^ a 
customer's request can enhance the Bank's revenues, sometimes a pn^sed derivative tnuuaction causes 
signiHcant accounting Issues as welt u ‘suit^iiit/* issues. In thisconietu, Global Bank andCoiporate 
ContraRen recently became aware th^ dmlng of odi Hows has occaslisialiy bees crafted in a way that a 
oussasiio&Ueemsomkt^y equivalent to tending by the Bank, 'ntoseffansaolons are In die process of 
beUq> recUssined to loans. Upon reviswiRg a lew otho' traasacUems. the ouutanduig balance are being 
reclassifted as borrowings because that a die^ eeonomk subnanci^ 

This mono jKovkies you with accountbig policy guidance to be applied to sew bansacdons. UotO 
we have aa adequate sample of the transactions thtt are possibly at issue, the guidelines can only be Guriy 
general and ivovida a few examples. You must exercise cautionary judgment whenever you appfy this 
guidance. lf^h«ved«ibtor«}ncemsregKdu}g^ivia(u;bditportisgf«ratn8sactioii.youinsm 
conatk wish GMsai Bask Cemtroller's Financial Advisory imtt and your senior Business UbH Controller 
vriiowiflcoordln^ a refuse vrft.HCUiq3oateAecountmg^{icy. Concerns r^arding a possible 
"sulcdiiiicy” kume riiould be refmed to il» Legal Department (which is in die process of issuing 
guideEnes???) and your senior Buwvess Unit Controller. 

INTERIM ACCOUNTING POLICY GUIDANCE 

A transaction that Is ecoconlcaily equivalent prunarily to a fo»> should be repotttd as a !o«i, and one dut 
hccenomie^iy«tuival«alprimarily tosborrowingshouldbereportedasabonowurg. Tbepiineiple 
&ctor determiRBis wheRin^ a tnasamioa It a loan (or a th^sit) is a ‘lime lag” between cash flows, 
excluding those that are inherently a maricet practice (such as semiannua] or quarterly ftoailng rate payment 
on an interest rate swap against an annual fu^ rate payment) Additional fticton indicative of a leading 
transaction are (a) absoute of mari»t risk to die Bank, aldi»i^ iaterea seuhhlty to the Bank's Nil Is 
incurred; (b) a soike price for a pumhased option that makes it almost ineviiable that the option will be 
exercised and produces a Urge premium payment by the Bank; or (c) an Interest rate swap that has a very 
far off market rate and produces a large upfhmt payment by the Bvik. 

EXAMPLES OF LOANS DOCUMENTED AS DERIVATIVES 

Transaction One, whkh U documented as ■ prepaid commodity swap with a» market risk; A dear 
example of a loan that could be docinnenttd as a derivative Is a traimctlona dsat requires the Bank to make 
a S 10 miliioa cash payment torUy and requires the ctr^mer to deliver in )0 days t quanti ty of a 
coounodtty to be determined based on the commodity price at the delivery date. When die quantity is 
determined, the related market viJue of the conunodity to be rtolivend vrill be equal to a S! 0 millim} loan 
plus Interest tor 30 days. (Heed to addrus whiter the Bank has a cotnmkroeet to purchase die cemmtodky 
at a future date which rimuld be indud^ in schedule RCL of die Call Ba^orL 

Transaction Two, wfaleh b doeamented as • prepaid commodity swap wHh market risk: Even if 
Traimetioa One k mo^fled so that at the inception of the trassaction a toiowa quanrity of the emamodi^ 
LtobedeRve^ die ffaRsactkmB^mariiyaioafiduetotiwdme lag between the Back's pajmenl and 
the stRaequeat recent of the coQucddiQr. Oleed to eddnaa r^eetlng die kopact of market ri^ on SOC, 

-I&E and RAOCaB Rqtott) 

Tnnsacliott Three, wUch Isdecumented as aa olf current market rate FX oprion haviag market 
rkik: If die Bmik purchsses as FX option to buy Sleriing !Q mllRon for US Doilais 1 0 mRlion, exmvise of 
the c^Uoa wcHild be almost toevk^le. Because the option is deep in the money (strike price of 1 Found to 
1 USD compared to amarket price of say 1 PoimdtoUSDI,54}.theBankwouidberequuedtoreakea 
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l9tis ypfrom ptymtut. this tnisssction hu market risk. H u priroari^ i (oaa. (Keetf to sdtkcss 

r^orting impact of maricet r>d on SOC. !&S RAC/ Call RepCKt) 

TnasactloB Four, which Is doeunested as tn latcrest rate swap having ne narhet risk: The cash 
flows of a swap can be structured to be a set of flxsd cash iaflows and outflows oet^nrmg at Afferent data. 
This tnosaetl^ Is slmlis' to Trensactiwi Qse because It has no mariret risk, abieU bavmg 
flindiBg/reinvestmeat lisIc that would impact NIL The 'Motional'' amounts offliis transaction, if an/, 
should not be included in any Risk Adjusted Capltid orCali Report <&c!osure. 

TraasactioB Fln^ whkh b documented as an Interest rate swap kaviag market rbks If under a USD 
interest nUe swap ttu Bank k to reonve a iked rare of say 1000 tob points over cujmt ttterket. a ^ed 
i^ftORt pajmetU by the Bank b primarily a loan. (Heedto tdihcs dm impact of market risk on SOC, I&E 
and RAC/Call Report 

OFF CURRENT MARKET RATE DERi VATIVES TO BE REPORTED AS TRADING 

As off miireot market rme derivitive should be reported as a tn^mg positioa when the customer's purpoK 
is to exactly offset on existing risk position and the cash paid or received by the Bank b not signifl^t to 
the trsnsaetioa. To ensure that eaeetentry Judameflt b applied to the repaithig ofsKii transaettoiu, you 
neoi to refer to Global Baidt Cmttroller's Advisory unit and your senior Business Umi Con^ler each such 
transaction that results m a cash fbw exceeduig sl mlUlm having a "time lag* as the term is used under 
the Inte^ Accounting policy CuHtacs jUwvc. 

For dlls purpose, the absolute sum of cash fknv for (a) any smies of similar bar^ions 

payrsimU or receipts fern one t'ansactioo. For an off cunwit market rate option, the cash flow Is lanlied to 

the mount of the premium artnbutable to a strike price over or under the current market rate. 
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l^ttvoei B«nrie Lop«z «t 
Datet 9116/H iitX JM 
Pfflorltyt »erm*l 

TO* PztriclcT 0‘Bri«a «e CB-»EWOl«-43 

Subjects ZAaot/Borroviaga Bocvaaectcd «s Derivatlyes 

..................................... MeaaA9« Coateat* 

Xa requestad. 

Tot Ana Barrio topaz, Jody X. Bluneafald, rai-Bong B. Chiu 

cot 

Front Oiane Sufct«r£ield 
Cats I 09/30/9$ 09132 I SI XM 

Subject! toans/Borrawliiga Oeositented as Derivatives 

Tot Jaede Xlexasider, Jaset C»m»p a Chaas. Jbla Cotter, Kirian 

aaisee • Chase, Edwia weoicina, Douglas Kurowski, Bill Haeeaber, 
Xlaa Kagleby, Timothy Flesko t Chase, Jeffrey Sateastein • 

Chase 

ect Marjorie S Qross, Joseph Sclafani, Hark Stalnee- 

F»ai Ciaae Butterfield 
Datei Q9/30/9« 09tl0:<t3 AM 

Subjects Loaas/Borrowlrgs Docunented as Derivatives 

Xttatdsed is a taerBoramdsat that addreetes the issue of certain 
Xoans/bozz^ings documented and aeeouscad for as derivatives. The 
guidance contained herein must be fallowed uneil further notice frea 
Global Bank and Corporate Cantrollers. 

Regards, 

Diane 

(See attached filet U3 ANS.doc) 
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Memorandum 


Tos 

DistribiiUcm 

Datt: September 26 , 1 995 

Frow: 

Dkne K Buserfield 

Corporate Accounting Policies, 3Q/DCT 

Tclephotm ^-9256 

Sabjlcct. 

Ifoans/Borrowtnp Doettmented as Barfyatlves 


'WMe the ability to tailor ih« tenss of derivative ir»is^oiui ta sarisiy a custotner's 
request can enhai^ Base’s fctA^uuus. sometimes a pntposd derivtUive tmsaction 

causes signlllcaat accoundng issues as well as potential is5u« ur^errite Appropria^est 
Policy. In this coatwc^ Global Bank and Cmporate Contiollers«xxBtly ba^eawure of 
certain tnu«actioas in wduch the limiBg of cash flovs h^ been crafted in a way that the 
transastioDS were «»iKsnlca!ly equivalent to lending by die Bank. Those bansactions 
are In process of being nxlassifted to loans. 

The purpi^ of this memorandum Is to alert you to this issue. Globa! Bank and Corporate 
Controllers are in the process of determining how these types of transactions should be 
accounted for and reported going forward* including off-balaoce sheet reporting. This 
memo presents the preliminaiy porition oa when a trarmctlon is a ioan/borrovriog vssm 
a derivative* yet thm ve ^couatkig^^stir^operational issues that need to be 
adihressed in order to establish a formal Corporate Accounting Policy such as: 

• Should the transaction be mailed to maiiet and If so, what income statement capticsi 
is the marlc-to-maricet repmted oh? 

• If a derivative is reported as a loan, should the commitment to purdrase^ll in the 
future be reported as an ofT-balaiwc siwet comraitraeat oa sdiedule RC-L of the Call 
Report? wiat regulatrny loan disclosure mu^ be made? 

• If the transaction Is booired on a derivative system, how do we track the deals dial 
must be reelassifted to loans^b^rewin^? 

• If the tmn&at^on is ^ked on a derivatives bow do we compute and record 

Inten^t on the loas/bonowing? 

•- If the trensaction is reconic^i as a loan/bonowin^ wh^ are the implicatioas for the 
texretuni? 
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• If &e traasaction is in sub^ce a loan/bonoi.^g and there is & netting igreemcnt 
with the customer^ wodd the tratisactiois fttalily for ratting under FIN 39? 

These tmsacdons will also he discussetl wth Marled Risk Manag^neat a:^ Credit to 
ensuie they are properly it^Mtted for market and cK»iit risk momtodi^ ptaposes. 
Additiotmlly, Legal be consulted regardutg the Approptuteoess Policy. 

If you have doubt or concerns regardiug the fmarsid repc^g a tcansactlon. you 

must consult with Global Bmdc f^nholks'a Financial i^visoiy unit and yom- seidor 
Business Unit Controller who jointly wS! OKirdinate a response with Cmpoiate 
^counting Policy. UstH the open Is3t^aieiuldfes5ed,rewtsansactimu( less than $5 
iniiliofl may continue to be accounted for as derivadves. New transactions that result in a 
cash flow of $5 milUtai or more having one more of tire charactmist^ illustrated 
below miut be referred to Global Bank Controller's Advisory urdt (Bill Maeomber) and 
your sailor Buskress Umt Controller. Please copy Corporate Accouiding Policies (Diane 
Butterfreld and Ana Barrio Lopez). Concerns rei^mlmg a possible Ap{^|:dareness 
Policy is»re should be referrai ro KtojoHe Gross m the Legal De;»ronem, md you 
should advise your senior Business Unit Controller. 

For purposes of the S5 million direshold, tire cr^ flow should be an agpegaTO sum for 
any series of slimlar transactions <i.e., six anular hansactions of $1 million each, must 
be viewed as one $6 million transacttoiO. Additionally the cadi flows must be 
aggregated for transacdoos whoe the payments are mrule over dme, such as 

"Transaciioa Four” irelow. 

CHARACTERISTICS OF LOANS/BORROWiNGS VS DERIVATIVES 

A tian^tioQ that is a d^vadve urfoim but economically equivalerU primarily to a loan 
should be reported as a Icmn. and one that is economically equivalent primarily to a 
borrowdng s^uld be reported as a borrowing. The pimci^ml facTOr derennlmi^ whether a 
tromacdoR is a lomi (or a borrovmig) is a “time lag" between cash flows, excluding those 
that are iahmently a matiret practice (such as senuannirel or quarteriy floating rate 
payment on an interest rare swap against an annual £x«d rote payment). Addition^ 
factors indicative of a lending ttuisaetion are (a) an absorce of any mazlret risk to the 
Bank, althou^ Intoest rate sensitivity to de Baidc's MI nrey be incurred; (b) an off- 
market strike price for a purchased opdem dret makes it fdmost Inevitable that dre opdon 
mli be e:irer^red and residts In a Urge presaum payment by the Bade; or (c) brerost 
rate swap that has a rate that !s signiCeantly o&market and results in a large upfront 
payment by the Bask. Ofr^market rate dmivadves that do not have the ^ve 
characteristics should be reported as trading positions. 
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EXAMPLES OF LOANS DOCUMENTED AS DERIVATIVES 


TrsQjactioa Oae: Docameated «s « prepaid commodity swap with ao market risk, 
A dear example of a cransacdoa that is the economic equivalent of a loan is a derivative 
transaction that requires die Bank to make a $10 mitiion cash payment today and requires 
the custmnff to deiiver ta 30 days a quantity of a commodity to be deUarmiocd tmxd on 
die commodity price at the dell^^ dme. ^en die quantity Is detemnined, die related 
maricet value of the commodity to be delivered will be equal to a $1 0 million loan plus 
interest for 30 days. 

Transaetitm Two: Documented as a prepaid commodity swap with market risk. 
Even if TraosacUon One is modlDed so that at the inceptimi of ibe transaction a known 
quamity of die commodity is to be delivered, the transacdon U primarily a loan due to the 
time lag between Che Bsik's payout and die sub^uent r^ipt of the commodity. 

TransactiOD Three: Documented as an otT^market rate FX option with market risk. 
If the Bank ptuchases an FX optitm to buy Storitng ! 0 million VS Dollars 1 0 rndlioo. 

ex«cise of ^e option w^uld be almost It^vttable. Sino; the option is deep In the money 
(strike price of 1 Pound to 1 USD compared to a market price of say 1 Pound to USD 
1 .54), the Bank would be required to make a large upfront payment The amount of the 
upfront payment in excess of a nonnal market rate is in essence a loaa. Aldiou^ this 
trensactiem has market risk, it Is primarily a loan. 

Transaction Four. Documented as an interest rate swap with no market risic. 

. The cash Dows of a swap can be structure to be a set of fix^ cash Inflows am! outHows 
occumi^ at dif^rent dates. For example. In the earlier yearn tire Bank makes above- 
market fixed rate payments and the swap counteqracty makes bdow-market fixed rate 
paymems which is equivalent to the Bank lending funds. In later years of the transaction, 
the B&dc makes below-mariret fixed rate i^yments and the swap counterparty makes 
abowK-maiket fixed rate paymems whirii is equivalrat to the count«party repa^ng the 
loarL 

Transacdon Five: Doesmeeted as a» off-market Interest rate swap wifii market risk. 
If the Bank ent^ into an interest rate sw^ In ^diich it makes an upfront payment and 
receives a fixed rate of say 1000 basis points over a current market rate, the upfront 
payment made by the Bank is primarily a loan. - 

As mdicated above^ if you have any questions please contact Bill Macomber in Global 
Bank Controllers and notify your Business Unit Controller. We will notify you once the 
open Issues addressed in this memorandum are resolved. In the imerun please foibw the 
guidame herein. In this eonseetton, vre also request that you forwa^ a ^py of this 
ixtomo to other istorestod personnel throughout your respeedve areas. 




Dtstribudon: 


Jack Alexander. iOTCB.N57 
Jaact Can»o, 14/lCMP 
kha 7/270 
Miriam Haifflcs^ 16/1 CMP 
Edwin Jenkins, 23/CCT 
Douglas Kurowrid, 4/Lon4Qa St 
Viliam Macomber. 24/QCT 
Alan Magleby, Shatlo, Kong Kong 
Timothy Plesko, London WH 
Jei&ey Satemtein. 23/CCT 


cc: 

Marjorie Gross, 40/270 
Joseph Selafam, 2S/270 
Mark Staines, 16170 
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T« . 

Frorre 

Oet*: 

&tb|«ct£ 


John Cotter. Bill MacomtMr/CfMSE ' (j 

CHane SuttwflaM/CHASS, Patrieii Fal4lons 8. Chhi, Iren* 

MorfIt/CHASE. Bruea Slard/CHASE 
Sharon Ffofak/CKASS 


'‘-‘ 4 ^ 4>1*.A(Ui4-4 

^ (I ‘ 

a 8. Ch&i. Inns 


tO/03/97 04:23:14 PM 
loami/Sorrawdnss Qoeumentad as Oarlvatl^a 


John and SiS. 


W« ar« piarwng on (tsndlRg tita attachad to th< bus&tesi tfl^t eontrotleis dot^mandng ^e 
canduaion reached at our meeting on loans/borrowirtss deeumemed aa derivatlvea. Pteaee review 
and fwward any cormnsnts fov may ha^m to me fey Mday, OctoJ»r 1 7ih . 

As rSaeussad tt our meeting, them H one open Itaue raiated to the htcemd eepitel eRocstion, 
which John had agreed to further eonaSdsr end address accordingly. 


Regardt. 

Sharon 

To: Jack Alexander. Janet Caruso, John Cothtr. Ooug l^rowati, /dan P. Msgieby, 

Aditya Mohan. RussaS Neumann, Robert T. O'NalS, Timothy Piasko^iUSE. Jm 
Ruppert 

ee: FsWong B. Chiu. Bruce Glard/CHASE. Sharon Roieic/CHASE. Marjorie & Gross, 

Edwin M. Jenidna. Bill Macomber^ASE. Irerve ArbrfltiCKASE. Patrick 
O'Brian/CHASE. Jalfray Satenstaln, Joseph Sclafard, Mark Staines 
l^mn: i^a Buttertteid/^HASE 

Oau: 10/03/87 03:47:44 PM 

Sui^aet: Loarts/B^ovdngs Documemad as Oerivs^lvea 

A memorandum was distrlbutad on Septentiiw’ 20, 1938 addressing tita Issue of eert^ 
loans/borrowings documeitted and aosountad for as derivatives. The memo set forth Interim 
guidance under wN<di loans/bomswirtgs do^meniMd ai d^vativss v«re » be re(»«ted as 
toera/borroiwrnos. 

Carporata Accounting Policies recemty met with Johrt Cotter, Bruce EUard arid Bill Macomber to 
ravish this is»je. Based on our (tiscussloru. it was eonduded diet ths fomi of the ioan/bomtvring 
dictates the aceourtting. Accordingly, if the toan/bofrowing Is documented and eontirmed with the 
counte^flsty as s derivadve, the Ican/b^rowring sfKMifd be repomd In Tra^g Amts/UaUllties • 
i^sk Management Instruments end marked to market. To the extant that there ara any variations or 
any Isaues related to approprtatenesa, the ^siness tmlts are advised to contact Marjoria Gross in 
the Legal Department, 'ntls conclusion supercedes the Interim guidanca sat forth In the above 
mantionad rrwmMsndum. 


For fisk'based capita! purposes, loans documented as derivatives wIB »>m{nus to be risk wdlghted 
as loans. In order to properly reflect this In the risk'based capftel ealctiation, the business units 
should continue to menutliy edjutn the ritdc welghtit^ apttiled ro die derivative es If H were a krarw 

B^ptfds, 

C^ane 
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To: Jonathim Portor 

eei Jotm Cot^, J^finy S»t»n$t«tnJ^ASe, Pitrick 0'Sri«n/CHASE« 

Butterfloid/CKASE, BR Macombsr/CHASE, Zandra Sharrtngton/CHASE, MIchaalL 
Cordon/CHASS« Caug I^owsld/CHASE 
Franv Edwtn M. JanMna/CHASE 

Date: tO/22/97 09:43:12 AM 

Sdjaet: ^te: Sampoarna Deal 

I apoka to Pat last n^ht, and I understand .tliat Jo« Selafard has appfovad M114 aecouRtbrg. I 
undarstand tha form of the transaction, rather thar^ ha ecenomlo substance. wUl govern In this 
case. An accounting memo Is to be issued by wdiich wRI {^ovlde addition^ gtid«\C8 on 
tiMstt types of transactions. 1 do not know anymore at tNs time. 

I hope this win suffice for how. 

Olsne: Do you have an idea when the accounting memo will be Issued? 


Pnvioos Afemo Hlstoty — - 

To: CN-EdwinM. Jenkins/O-CHASE 

e« 

Promt Jonethan Porter 
Date: 10^21/S? 09:47:08 PM 

^w!n how dU ^ rmd up? Is mtm srsountlng conflrmed? Thanks, Jonathan 
To: Edwin M. JenklfWChate @ Chase 

ca See Below 

Pram: Anrfrew Beat^HASE 

Date: Wsdnasday October IS, 1997 10:42 AM 

Subject: Re: Ssmpowns Deaf 

As you can see Jorathan passed me your memo. 

The transaction was documented as a swap, as that Is how It was hedged. There Is no avoidance 
of wht. There Is a prosaect that the countersprty may be able to claim the coupon expenses under 
the deal with 2 way final axchartge as hedging expanses which may be tax deductible. 

i^om the counterparty's poirtt of view there Is 3 purposes for the transaction. 

1. Forced USD savings by company to cover future repayment of USD loans. 

2. Possible hstura use of inking fund to coilatersUsa loans from Chsss and tharefore reduce ma^ln. 

3. Samhennuel USD payment of 1.62 mio under Transaction 1 may be considered as hedging 
eaperme end pesidbly tax deduetfble. 

it was therefore considered appropriate from the eustomar'a point of view. 

In response to your earlier e<ma3 please End below my reply 

Phst of ail let me correct a slight misinterpretation of the transaedon from your pu’evlous memo. The 
fktei exchange under swap cmbaet KK7Q404^4474SS76 

whMrs Sampoarna will pay Chase lOR 245,000,000,000 and where Chase wRI pay Sampoema USD 


HIGHLY COWnDENTlAL 


vSubcommittee on Investigations 

EXHIBIT #187d 
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100,(^0,000 wro oc<»jr on Octob«r 1, 2012. 

Tht fNtai «xchang« under swap HK704048/44749673 where Chase wiQ pay Ssmpoema tOR 
245,000,000,000 wHi also occur (m October 1, 2012. 

The transaction under swap contract HK704049/44740S76 is vi^at we call a rut basis swap w a 
prlnc4>8i only swap where^ customer ps^ Chase a roupon to lock in an off market exchnage rate 
for its futiire puit^se of USD, 

We hawi done mwty of these uaretaetions in Asia Hli^and end Indonesia) sR of wNitit have been 
treated on e MTM b«tit. 

Bfm U you look at the two tratmctioiui togetl^ and tiierbey net off tha lOR parents at the end 
(wtdch we arc not permitted to de for credit or caftital pumoses because the bank is not 
eomfortabia tiiat netting wUt be permissH^ in bidonetia) tite trKMiection has been hedged as a 
swap by t^ Uadsrs {mat aa a dsposit tiifough treasury) «id is thersfora an off*balanee sheet 
transaction v^th mark to market impReaticms. 

Please tet me know if you need anylMng eiaa. 

Regenfs 


Previous E44aa — 

Tot Anrhew Sett/Chase 

ee: 

l^om: donathim p«^er 2143,1338 Pax NwniMn 292341848 

Data: Wednesday October IS, 1987 08:55 AM 

Sub|«ct: Sampoemc Oe^ 

FYI. 


To: Jonathan Porter @ Chase 

oc: See Seiow 

From: Edwin M. Jcnklne/CKASE 

Date: Tuesday October 14, 1997 06:08 AM 

Stdijset: SKtipoema Deal 


t have i^oken to Pat O'Brien and 8!ii CNu about this deaf since Cotter has threatened me with tint 
degne nwrder. I wBi tsik again in the morning iMth Pat and BiB. bank MAY have a "new 
position* thst transactions documented as swaps genendiy should be accounted iot ss swaps and 
not ieaRS. If you put this daai on the accounting specuum, it is as doss to a borrowing uansaeticn 
as you can get. and as we discussed the other night tiie true economic substance of this desi is an 
"Investment* from the c<MJimerpBrty*s perspaettve. 


Qtm (ti^Mtion Is why bi the transaction doetnnemad as s swap. Is it to avoid w!th)»tding taxes? 
Kasjif^oiHlatenass been assessed? 


cm JdwCoB^ 1$ Chase 

Mldisdi Gofdon^llhsse 6 ChsM 
Jef&ey SabmskAi/Chsse Q Chase 
PadekObrkuVOiSM (SClMse 


^MsoombedOxBa QCh»e 
Fd44ong 8. Chki e'Otsse 
MichaefPetine eChsta 
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Mteha^Oottfon/rawsa QawMFal44or^S.ChluQ<^8M .^thsn Port^- Q Ch«M 
Satwwtain/ChaM Q Ch««« Mchaat Partm Q Ctuisa 
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To; 


eet 


Datts 


4tei( Aknutftflof, Janot Cartn^!KAS&, JfdiR CotUir, Oot^ l^owtdc^^HASE, Aiim F. 
Mafl^by/CHASS, Mtya Mohon/^US^ RusstS Nownann/CKAS^ Robart T. 
Q*Nal3/CHASE, tfenothy Ftaako/CHAS^ Jkn R^ipart/CKASE« Jaifroy 
Sat^iati^i^^HASE 

FaMteOB B> CNu« Sivea ai«d/CHAS& Sharon F!olai(A:KASE. Maifoffa & 

Qfoaa/O^E* Fatar London* Hti^Mak^HASE, Edwin M. Jatddna/CHASE, Anand 

Krtahnan/CKASE. BO MMombarA^HASE, bona MoHit/CHASE« OavM M. 

Morr^CHASE, Pftdek O'&lan/CKASE. Joaaph Seiafarii/CHASE. Mark 

StidnMiOlASE 

Diana Sunarflatd/CHASE 

11/13^7 t2:OSae PM 

Unma^orrowbHia i^Ktan^Nitad ai Oadvathm 

eof}M»ata Aenamdr^ P(^m raaaitiy mat with >n»ioui ImS^^aia to n^tdia 
latua cd aomun^ ^ tnmaaetiona aia in dailvadva form* but aoonondeafly 
ratartdda ioant or boiroa^HPik Saaad on our Baeuariorw, it waa eonekidad Uwt auch 
tiai»acdorB wMidi ara eonilrmad Uw countwiiar^ as dadv^Mlvas should ba 
Mpmtad In TratSng >UaaMUai^dat - Risk Manas^nant toatrumanta and markad 1» 
marfcst. Utnba' no dreumatamat dieutd atieh tnmaaedona b» mpoittd in Otftar 
Aaaata or Odi«r UdAUaa* Tite eonc^idon stqMreadaa tha tntorim fiiddanea tat fordt 
In a ^tofldssr 20, 1998 mamonnkhim pravtoudy diatilbuead. 

Ramkidars As mcli trwiaaedmfi ora t^Miy MfiMy dtay art Ut 

dM AimrcNMiatanaaa MIcy. Ta Ow axtant that Omm *tm wvy ftauaa nOatad to 
B|^>mifflatanasa. Ota iHidnasa tndta ara adviaad to contact Marjoda Gross ki tha 
Usd Oapaibnont. 

R^aidt, 

Diana 
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^ Janet Caruso To: Lesley DanielsWebster/CHASE 

07/07/199S03:S2PM subje'S Prepaid Fomards 

-;6s72'i%'905:grpWl 

Global Maritata & InlamaUbnal 212-270-2249 Fax Numbon 212-270-2296 

To; Don M. Wiison/CHASEQCHASE, Fraser Parttidge/CHASElgCHASe 

cc; David Pnug/CHASe@CHASE, George BrasWCHASEQCHASE 

Subject DISGUISED loans 

DON AND FRASER: 

1 HAVE asked DAVID PFLUG TO. COORDINATE A TOP LEVEL REVIEW OF OUR DISGUISED 
LOANS. AND TO WORK ON DEVELOPING A POLICY THAT MEETS ALL OUR NEEDS. BOTH 
TECHNICAL AND STRATEGIC. • 

THIS WOULD INCLUDE THINGS LIKE; 

O MIS ON HOW MUCH WE HAVE 

O SOMEHOW ENSURING CONSISTENT ACCOUNTING TREATMENT 

O SOMEHOW ENSURING MAXIMUM EFFORT AT OUR TRADITIONAL "LOANS ARE MADE FOR 
DISTRIBUTION- STRATEGY, DESPITE THE ODD FORM OF THESE LOANS. 

O ENSURING THAT WE UNDERSTAND THE SUBTLE RISKS ASSOCIATED WITH SOME 
transactions, INCLUDING "DOCUMENT RISK". 

I WOULD EXPECT DAVID TO INVOLVE A FAIRLY LARGE NUMBER OF PEOPLE ON THIS, 
YOURSELVES INCLUDED. 

THANK YOU IN ADVANCE FOR SUPPORTING THIS EFFORT, 

DON 


To: David Pflug/CHASE@CHASE 

cc: Suzanne Kammett/CHAS£@CHASE. Brian O'NeilllgICHASE, Robert Fallon, Herb 

Aspbury/CHASE@CHASE. Don M. Wilson/CHASE, Fraser Partrit^e/CHASE 
Subject: DISGUISED LOANS 

daviD ■ 

THIS TOPIC HAS COME UP IN A VARIETY OF WAYS RECENTLY, AND WAS A DISCUSSION ITEM 
AT BRIAN O'NEILL'S OFFSITE TODAY. 

I THINK WE NEED TO MAKE AN OFFICIAL PROJECT OUT OF THIS . HERE IS HOW I SEE THE 
ISSUE: 

WE ARE making DISGUISED LOANS, USUALLY BURIED IN COMMODITIES OR EQUITIES 
DERIVATIVES (AND I'M SURE IN OTHER AREAS). WITH AFEW EXCEPTIONS, THEY ARE 
UNDERSTOOD TO BE DISGUISED LOANS AND APPROVED AS SUCH. BUT I AM QUEASY ABOUT 
THE PROCESS; 
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O IS THE PRICING RIGHT VS. THE LOAN MARKET, OR DOES IT UNDERPRICE VS. THE 
LOAN MARKET EVEN IF IT PRODUCES A GOOD SVA? 

O IS THERE INTERNAL CAPITAL ARBITRAGE GOING ON? 

O IS THE DOCUMENTATION UP TO LOAN STANDARDS, AS OPPOSED TO ISDA MASTER. 

O AS A STRATEGY MATTER. IT CAN INDICATE PEOPLE FALLING BACK INTO THE HABIT 
OF MAKING LOANS TO MAKE LOANS (EVEN IF WEU-PRICED DUE TO STRUCTURING). AND WE 
DEFINITELY WANT TO END THAT BAD HABIT. 

O IT ESCAPES ROUTINE TRASNPARENCY, AS THE LOAN IS BURIED IN THE TRADING 
BOOKS AND WHEN WE SAY "WE HAVE XXX LOANS TO COUNTRY YYY" IT IS NOT INCLUDED. WE 
NEED TO KEEP IT TRANSPARENT AND INCLUDE THEM. 

O IT ESCAPES THE DISTRIBUTION DISCIPLINES AND PROCESS. I.E, IT JUST SITS ON THE 
BOOKS. 

AS A POLICY MATTER. I THINK WE NEED A SMALL TASK FORCE TO NOT ELIMINATE DISGUISED 
LOANS BUT TO MAKE SURE THEY ARE DONE RIGHT, THAT THEY ARE TRANSPARENT AND 
DONT DISAPPEAR FROM OUR RADAR SCREEN. AND THAT WE INCLUDE THEM IN THE 
DISTRIBUTION PROCESS OVER TIME. 

PLEASE THINK ABOUT THIS AND LETS TALK. I HAVE COPIED OTHER RELEVANT PARTIES SO 
THEY KNOW THIS IS GOING ON, AS SEVERAL WILL UNDOUBTEDLY GET INVOLVED, AND THEY 
CAN WEIGH IN WITH ANY THOUGHTS THEY HAVE AS WELL . 

DON 
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> ifjs.'. rrcpaia forwaras 


Fage I ot 3 


9 Go toMnbox 


? Go toVNextl 


i Go to\Previous 


Patrick 0'Br!«B 


06^4/1999 03:05 
PMEDT 


ToiDcrxbx Diysdak/CHASE^^MASE 

caJoscph SeU&mCHASE^CHASE, David M. Motria/CHASE@CHASE, Diasa 
Mdua/CHASE^Chsxe, Juiet CanisoO£ASH@Chase, Maggie 
SenivalWCHA^@CHASE. Erik Gedcen/CHASElSaiASB, Bmce 
EilatdiCHASE@C!i3$e, Bee^ Ast(»ielliiCHABB@CHAS^ Qonge 
BnubCHASlgaiASE, Viviaa Sheltoii/CaASEgCHASE, Nick 
QuiatanaiCHASE@CHASE, Anriumy Carpeerieri/CHASHigCHASE, Siacos 
Fiolek/CHASH@CHASE. Linty Ripley/CHASH@CHASE, ArilEya 
Maium/CHASE@CKASE 
bed 

SutjectRE PjepaM Forwitda 


Subsequent k) soiding my e-maii, we received a call &om Joe Sciafani. There has be«i recent concerns 
expressed by senior management regarding these types of transactions. All of us have bear gtiqipling for 
years vith fte issue of determining when a slructu^ transaction is mote a kin to a loan or a derivative. 
There are no easy answers. 


From our discussion widr Joe, we still do not object to the classification of this transaction as trading. 
However, we need to get more information regarding die up-fiont income recognition. It had been my 
understanding that tfaroup the reserve/holcUiack process, a sufficient amount of income would be 
deferred to match all of the risks to which Chase is exposed over die life of the deal, including 
maintaining a sizable trading asset on the balance sheet for an extended period of time. 


At this stage, it is important that we all get on the same page. It would be very helpfiil to move fiom the 
conceptual discussion of MTM vs accrual and to look at the actual results. I would greatly appreciate it 
if you could put together a rough summary of the income to be rarognized up-fiont and over the life of 
the deal including the impact of any holdbacks/reserves. I do not want to create a major project tor this 
one deal, but we need to make sure everyone understands the economics of the transaction to ensure that 
we are recognizing income appropriately and not just arhittaging Chase's accounting policies. 

I realize this request is somewhat vague, so please call me to discuss the approach to this analysis. 

Thanks and regards, 

Pat 

wDermot Diysdale 


International Capital Maikets - Middle OHice 3393 Fax Numian 4719/4937 

To: (see below) 

Subject: Re; Pn^id Forwards 

-Pat, 

Reading your note I am assuming that everything should be I (X)% marked to market with no mixture of 
accruals and mark to market as is done at the present time.Is this a correct interpretation? 

Rgs 


Permanent Subcommittee on Investigations 
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Dennot 

▼Patrick O’Brien on 03/06/99 15:42:10 

Corporate Accormdag Policies 701-7013 FaxNtmiiJer: 701-7047 

To: (see below) 

Subject: Prepaid Forwards 


We have reviewed die attached accoenting for prepaid forward contracts to purchase commodities. From 
an accounting policy perspective, we agree that mark-to-maiket accounting is supportable; however. 
Corporate Accounting Policies is not in a position to opine on the MTM methodology, hr summary, the 
accounting is as follows: 

, The flill amount of the prroaid forward is classified as Trading Assets - Risk Management 
Instruments and with aU related income classified as Trading Revenue. The oil swap hedge is 
rqrorted in a similar manner. 

. The fimding of the pf^aid fijrward is obtained via an intercompany deposit from the (Sold Bullion 
Desk. Bo* *e Energy Desk and *e (sold Bullion Desk accounts for &e dtposit on a MTM basis. 
All amounts related *e deposit are eliminated in consolidation. 


The MTM must represent *e appropriate 6ir value of *e transaction including amounts that should be 
deferred for respective risks in accordance wift established policy, hr order to ensure that each of *ese 
components have been reviewed and approved, I suggest that you obtain approvals fiora *e following 
individuals: 

Janet Caruso: Genera! valuation approach 
Vivian Shelton: Market Risk reserves, if any 
George Brash: Credit risk holdback 
Nick (Quintana: Credit capital holdback 

One minor modification to *e entries that I would suggest is *e balance sheet classification of *e 
MTM on *e prepaid forward be included in fte balance for *e forward as opposed to *e MTM account 
for *e intercompany deposits. 

If you have any questions, please let me know. 

Regards, 

Pat 


Forwarded by Patrick OBtieti/CTIASE on 06/02/99 02:23 PM 

To: D«taotDiy»iale/CHASE@CHASE 

, CK Patrick 0'Brien/CHASE@CHASE. Janet C«uso/CHASEl§ajase, Maggie Serravalii/CHASE@CHASE, Erik 
Gerken/CHAS£@CHASE. Bmce EllartUCHASE@Chase. Rooaid AntoneOiCHASE^CHASE 
Subject: Prepaid Forwanks 

Dermot, 

Attached is a document that walks through our current processes for pr^aid forwards. It is based on a 
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> Re: Prepaid Forwards 
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deal done wttfi Enron in 1998 which closely resembles the proposed deal with Pan America. I have put 
togedier the accounting entries that Chase tooks for this transaction as well as the accounting entries 
that Mahonia would book. 

Please let me know if you have any comments or questions. 

Regards, 

Lorry 


D 

pfepakHorfnrdtJit 

To: £^nnot DzysidaJe/Cime ©Chase 

cc: Oa^ M. Morr^Chase ©Chase George Brash/Chase ©Chase 
D^sa Mehta/Ch^e ©Chase Vivian ^elton/Chase ©Chase 
Janet Caruso/Chase ©Chase Nld( Quhtana/Chase ©Chase 
Maggie Serravalii^Chase ©Chase Anthony Carpentieri/Chase ©Chase 
EiHc Gerken/Chase ©Chase Shares Rolek/Chase ©Chase 
&UOS Qiani/Oiase ©Chase tonry f^ey/Chase ©Chase 
Ronald Antoneiti/Chase ©Chase Aditya Mohan/Chase ©C^ase 


To: Patrick OT3rieo/C3utfe ©Chase 

cc: David M. Morr^Chase ©Chase George Brash/Chase ©Chase 
Oinsa Mehta/Chase ©Chase Vhdan Shdton/Chase ©Chase 
Janet Caruso/Chase ©Chase Nick Qubitana/Chase ©Chase 
Maggie Serravaiii/Chase ©Chase Anthony CarpenUeri/Chase ©Chase 
&iK Gerksn/Chase ©Chase ^aron Flolek/Chase ©Chase 
Bruce Eilard/Chase ^hase Lc^ry f^piey/Chase ©Chase 
Ftonaid AntoneUi/Chase ©Chase Adi^ Mohan/C^ase ©Chase 
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MEMORANDUM 


TO; 

Joseph Scalfani, 
DaviiJ Morris 


Patncic O’Brien 

FROM: 

Janet Caruso 

DATE: 

August 17. 1SS9 

RE; 

DBFs 


Just to fifl you tn, a few filings have occurred since we becked the recent 

Prepaid Forward desk;, which you may or may not be aware of: 

1 . Loans disguised as derivatives are now known as 'Derivatives Based 
Funding. (IDBF's*) 

2. In additlor^ to the Prepaid Forward Trades. Upfront FPA’s have been 
added to list erf DFB's, thus far. along with Mcmetariz3ed Equity 
CoKars 

3. In addition ito Bie requiremerrt of capital and credit reserves for the DFB 
component of tiie aforementioned transactions. Market Ri:^ 
Managemeint has brought up tf>e issue of marking DFB’s ind<^pendentfy 
to market io also reflect changes In the market credit spre^ of the 
counterparty/ industry. This represents artother dmenslon in 
lodependehtiy marking the trade to market ^at i agree Market Risk 
should tak^ place for aU DFB-r^ated vakiations; for tiiat rnatter. I ti»nk 
we' shcMiid' include tills credit spread element in all the ^dependent 
jm4rks to markets done for GTD’s FX and Derivatives in order to achieve 
the most a^:curate mark to market on a regular basis. This is a much 
bigger iss&e. fhoi^h. that requires mu^ more discussion witii ail 
concerned,^ so. for the time being, tius atkjitlonal valuation technique is 
solely being addressed as a requiren^t for the OFB portfolio of trades. 


CONFIDENTIAL 
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4. I have been continuing to work closely with Credit re the required OFB 
reserves scenarios. An Issue came up wHh, first, with the Prepaid 
. Forwaixfs, and then with Upfront FPA's reserve amortizalion. I was 
using a straight line amortization approach once the relevant trigger 
occurred ^.e. frie first Commodi^ or security* de0very was made). For 
98*}^ of th# prepaid deals, this approach worked fine, whereas for the 
Upfront PpA*s, the applicable percent^e was smaller, frt brder to 
achieve full fransparerKy, .1 originally agreed with Credit to review every 
confirmatiqn for every DFB d^l, and emulate the exact amorfeation 
schedule qonfairted thereto. The first deal I looked at was a $84,000.00 
Upfront FiIa deaf that ran 14 years; based on the credit facllfiy grade 
the requlrad credit pro^'sion came to a tot^ of $195.00, which would be 
straight'lined amorttzed on a monthly basis ovest toe 14 years (wtolch 
equated toe $1.00 month). The cx»rrespctoding amorfizatiOn schedule 
in toe confirmation for this deal ran to 40 pages of res^. At this stage. 
Credit then agreed that a straght line amortotion of reserves was 
tnar^parenf enough. 

I have alreac^ worked through the required reserve scenarios for the 
Upfront FPA deals, and. at this stage, addressed an accounting ssue re 
correct balancje ^leet ciasstficalfc»i wifri Pat O’Brien for toe Upfremt FPA’s, 
that becnr^sl an even larger classification issue once the Monetari^d 
Equity CoBarsiare brought into toe equation. The issue I have Is primarily 
one of cdttsi^^cy, which I would like to discuss wBh yourselves at greater 
length to verify, going fcxward. that we are all In agreement as to the 
correct dasslflaition of these DBFs'. I have already discussed conceptuafly 
with Addy Molian, since there is a collar booked in Lor^don. but would also 
like to include him on an or^oing basts in any further discussion on this 
topic. 

Accounting. I45ua 

In the case of the Prepaid Forwards, toe DFB component is booked to Risk 
Management ilnstruments, which. I think, was fully vetted wilh all 
concerned. In toe case of the Upfront FPA's, the DFB component is 
cu^erjtfy booi^ to Trading Assets. Corwersaly. to jtoe case of the 
Monetarized ^urty CoBars. dep^dtog on or^in of bopktog location, the 
DFB component is booked to eltoer Other Assets orTracting Assets. 

Regtordtog IrK^me recognition. Prepaid Forwards and Upfront FPA’s are 
friMy marked to market on a dafly hasas, vtoereas the DFB cc^ponent of 

z 
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the Monetaiized Equity Collars are accwed over the life of the deal, 
regardless of whether the corresponding asset is booked to Trading 
Secunties or Other Assets. 

in addifion to the aforementioned accounting dass^icatfon descriptJon. the 
foHowing is a brief synopsis of the additionai DFB’s that are now on the 
table: 

Upfront FPA's 

G^erally spqaking, a fonvard purchase agreement f'FPA") is a fixed rate 
investment vehide for funds deposited or recerved on a regular basis, 
such as boncffund proceeds or tax receipts. Historically, municipal issuers 
have invested funds deposited in the bond hmd In secimties with maturities 
of lees than -one year, and, more commonly, ir> overnight repurchase 
agreements pr demand accounts. As a result, investment returns are 
reflective of tiie Fevefs assocT^ed with the front end of the yMd curve, 
which can be significarrtty lower than lor^er term investments. Since the 
corresponcfing tax-exempt debt requires the investroent to be short-term in 
order to mee| Squidity requirements, an issuer is unaMe (p access f%her 
returns by inviting in intermediate or longer-lerm malurfties. 

An FPA allows the municipality the following benefits: 

• An increase in the rate of return over conventional attematives: 

• A fixed rafe of return for a pre-determlned period, resulting in kneywn 
future investment earnings' flow, enabling better finanda! planning; 

- A simpfifl^ tracking of ftjture Investment earnings, if needed, for 
arbitrage rebate purposes; and 

• The abillt)* to tailor the investment earnings payment schedule to meet 
desired budget requirements or cashflow needs. 

FPA's fall intojfihree (3) categories; 

1. Constant F^te 

An issL^r may elect to iock-in a fixed rate today and receive the 
procee d s jjin a periodic basts (i.e. semFannuaBy) for the term of the 
contract The mechanics of this structure require the issu^ to make 

3 
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deposits in the bond hjnd on pre-spedfied dates, however, the market 
vaiue of the secunties purchased with the depo^^ed funds wfii also 
include the interest earnings thereon at Oie pre-spedfied earnings rate. 
Currently, the FPA portfolio contains forty-eight (48) constant rate deals. 


2. Escrow 

An FPA in a defeasance escrow is a supplement to an existk^ 
portfolio of Treasury securities, issuers have purchased the most 
elTident pcstfotio of secun^s avaiiable. and then entered intp an FPA to 
extract the value remaining In the mefficiendes of the portfolio. Under 
this structure, a municipal issuer does not purchase the Initial portfolk) of 
Treasurlesi but. rather, gross funds the defeasance requirwiOrits while 
simuKanec^sly entering into an FPA that mbhetarizes ail of the IMure 
investment earnings. In return, we witl pay an upfront payment or an 
amount Ihpt maximizes the investment value for the term that 
escrow proceeds are avalable for investment. The escrow trades 
regime us to send money out at settlement but we then turn around and 
the issuer securities on the same day. This is because tax counsel 
requires a- hill defeasance at dosing and we can then substitute 
securities 'for cash after closing, subjed to verification by the 
aczxjuntantp on the deal. Currently, the FPA portfolro contains one 
hundred ar^ eighty five (laS) escrow deals. 

3. Upfront 

The single, upfront payment structure provides the munidpal Issuer 
all of the contracf future Investment earnings upfront (hence, the DFB 
component- In return, on each scheduled deposit date {i.e. mcmthly 
debt service deposits), the issuer purchases, on a delivery versus 
payment bgsis. a trtrasury seojrity maturing on or prior to the bond 
payment date in an amount equivalent to tiie deposit amount specified 
upon the cqrrtracts dosijTg. Currentiy, the FPA portfolfo contains twenty- 
nine (29) upfront deals, aid is not anticipated to expand beyond this 
number. The DFB required capital provfekm reserves amount to 
^522.347 'puirentJy. whereas the required capital reserves are 
$2^875.9831 The current asset level is $36,199,000 on a straight fine 
amortization basis. The significanl amount of required reserves, 
relevant to [the outstanding asset level, is very much a factor of the 
extended teinor of these deals. 


COMPfOENTUKL 
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Monetarized Equity Collars 

There am for (4) monetarized equity collars; one booked In Lcmdon, with 
the remainingi three (3) booked in New York- The average te^^r these 
deals Is between two to three years, and aU have a 1-G aeiift ratir^g, so 
required r^qrves will not be s^nificant. As previously rtmni^^rmd. 
accounbng treatment is inconsistent between iocabons from a balance 
sheet perspective, wWch needs to be recbfied. In addlflcm the DFB 
component tsl accrusdl accounting, whereas the dedvaUve componwt is 
valued on a .marked to market basis. In addition to seeldng por^fstent 
balance sheet treatment for these t^sactions, I would also like to pursue 
full marked to market treatment for the DFB compcmenl. 


Please let melmow if you require any additional infonnafiorv 
Regards. 


5 
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ehNinM.Jenidnsia»ae; 8 Chaa« . JaRmHiataiChaa«.^Chaae 

IWaarffimiB/CheMQawia taawdS^adamwdCtaaeQChaM 

DtffltdDiyMMarchsaaOcasae PehKcnpCtMana^OtmQChasa 

3^w>a ShentHtfon^ C haae CQwa SenkinNeetdCI^^QCSiaae 


coiOTreNm 






1318 


OOTM.vyitean 

OeJi^OOO»4^AM 


Tee j«vtCa(WM/CHASee0«M* 
ce 

Sk^Jnct RKPnqMidForaraKto ^ 


'ThaMcc.: 


JanatCanko 


Flagaed^ 

laMiMlsoa 


% 


JanatCacuw 
0Sn7/a»d0 05:43 PM 


6iDt»|-naA«OWiSM 2t4-S34.S(MI Fm HMn^ .ttPOtJBeu 
Tk CkmM.W^M>n«t:iASeeCKASafeMarPa«4(Cv*A»AS^^^ 

os wmPnd. »a{rf««CHASGiftCh»M 

SiailiKl: Pat(mtilFerwmi4* 

Tcfiay^ muMIhji oa 9t« pioposed fci aceowidng toe Fonwordp eodjed .tticcfatsfuBy. Sfom » 

booom fine pMpcc^c, AAvnucftdkcus9{oivO<3:»9ra'^8f^O(tt^*^.iiniaa^ 
prope^Ked poficy would befuBy cempAed wHii slaif^Oy recospi&div aeo^pon«ke{)b«f^ asjrdMest 
iiKionw.Thttaseud$nd(iB<tfp/lraco(n(Soo‘wBncd.beiidang&igl0.a{)yiivay. Hence. aSihkproppsaioaw 
fcanskh»tPkpn»cccuoto9da8 s i fi cai 8 Q n f<ye<aa(H«.notatdipiB!m^ TTwrevi^a^'SMta 
^gnfficant amouni money was at sbke may or rk^ not have been a oontrSmSog £aelor4o ^ revised 
compAancc terms. 

^Sase let msknow Jfyou iMiwi snycioestfons. 

Resards. 


CONFDENTIAL 
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aoMtVwftiSOMcian 3184944011 l5MftoO«lE1»«44»i4 . . 

To: D«xterCh«(MlCHA8e»CHASMiA«yW.0aiph4i«HA^d^34A5^{»MMdiia^^ 

IteikSabimovta/pHAS^CHASE 
Qo: 

SubjKl: PnpaldPsrmdt 

Pai 9 8riir^ S»i9 hao «nSra^ dlQ^ th^ propose to etanoo tbsAoeouifing Of Foraa^ 





OteMIMbKlOMriontlMOMOtl ^NUR9Mr.Zl24M4M4 
Ttt QgRM.VVtoen«HASE^CHASS.F(ai«:P«r^^ 

ee WteRj..8ti«tMCHA6EOCt}aH 

Svfejflct: 

T^• 4 Kite mmiMns (^Nm istua Iron Cotpoots^ prc^oMd 

Fofwanli imana o(A:eounHng dissiMca Cor|>onto hadpropiOMd iMlit* 
eornpocMmt oxutsikliite to Tfic^ A«m&i (oemppr^ 0f d1X>^ 

^a) 7 nom {appra^tntttafy $18 contoOlMio MsisqmimM irttin«TMnts (not a conipom^ 

cni}^ toigot atMl Ifvidid. 

^ was liwaaM tits momiRg ihti<>)g9(u«e{» «R8i4iydiDppli)e8M^p«f»9alb^^ 

■Scisfai^ Si^pcxt HsoQS. |ha nspaid Farwanfs tqitont {Mwnw;^ we coitfnuii to 

MaiiflqsnwrtfristoaTiiWit»ffii Q aqy aitftf sb{ssstng,and$fMbitosa4M^^ 
civtekn*s targat assst {sKata. 

PIMUM M «m Jonw tr you t«y« «iy quMtioRs. 

Ra^vd^ 



OiatattMnsOftW^ 2184944011 PuMin(Mr;21249i4844 
To: OMil4VViiMnCHASE9aiA81FnHrlHoid(«^ 

as VWteaAaapfaffiMA^OCftw 

Subjod: Pryiridl F ofwi w l s 

TwiB^s tiNMUrv on tte pR^xwed dwtgft in aeeoutdlng tor 


CONFfDENm 
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bottom Bnepwspaeti^/e. Merinu:hdlsaask)aae»tvroii^oftort8W8Sllflai(yiB88tMdttitf 
propoMd policy wMifct te-taty QORipled wdm timpfy by rsoognizfns ft eotrpcraM of 

trKOfM.Tb»curr«m&nbH|ofpi!raeogr«kmwiaix<beehSf«^inii9 w^^ Hefic«,a}NspiopQsidflOw 
traoslatettolKAnaoMMi^cUasMcstton/i^MmHom^iHrtftiii^^ llmnNitfBEMCMta 

s^mricam aoMMAt of mofwy wa^ at Itato mw or IKK h»i« bMA a eoot^xiSiK} factor :to1h« mvfiMd 

compitancatatms, ’ 

i^s8 i9t m« Imcw if you liavo any 

negards. 


CONFIDEKmi 
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fnatfPaitMQB 

a3ffiC»2«»09:SIAM 


Toe JiAtfCanBO^i^iMEdOMM 

on Donli4WQM>iVPHASE0CMASE.vmm^SliSliM«^ 

Subftee Bm f ap M Fora^vdi ^ 

Ur^8«vaN». ^ih«&n»iMi8mnnbha<ttN><iaai«a^hEM»fatUtr«l 
brFiaMf 

4giMtCiuuM> 


JmmtCumo < 
20030009 14;8f 


GioMTn^OMii^n Sia^M-flWi 

-fe pMaWteonK»A8E«CHASE.F«Mrl%ttti(^0CH^ 

ee \vabunXStapiM«»US60aiuM 

SubjBct; fiK Pnyirid ra nwht di 

TNi lUtoehtd oitora tp PfifUdd Fonwmf ipTMuj Inton^ftMoo 

attsdipd «nal 10 SctwuMfO* ^ '*<0 OK^tfMBd Jof Scli^ 

lOsi^imNrad of l!ul jn«k«tcHnari(ot JKXOMtfng jrMtmeri Icr f’Nopski 
tyw»notft«tDOo|Jiyioolivtw»»ccrortiii»Q at# ^|.{ortfwfcw t «ilyQoor* of tho Prepaid 
lmnMctia«a(IMMiKiid«dti^thii»te«ineo^g^aborn^ WBIlo^yeqiraMmecl(:tfafl 

p ro g w wL 

Regante 


. F0QivanMbrJORriC«use«HASEoniaOOOQOQ09:3»AM 


OcMMiB»M«MWMOeNatf l>InsNiiD>bM2ia<t;^ 

To: JffflNyd 0 ««Mn/C»MEEOaM^ 

cb: Jin«ewuR>0GHASE.MNyW.Ddlipi(WCH«S£0CH^lkMtA.AyM*«HASE0CHASg 

S t #wt t RKjPnpaUFMwwdi Si 

e^MyoflO . ' 

In ioK^f^ oyar fta iMimbom, S *ao(Hna* otay at imic^as lean tei. 6ia lo JBia bonhna apjriaa 

Md orwgM > 9ui Ima tpyeiida you havo bo eorrpen^ nci t(jt h« !id in •fMoaef* indudoo tfM 

Pacing savwuio wo Oiiei in. MyIaauokihatlxioii<itiM«0.uaPV4o9lenn'«qiiiviriantBpr«acl. 
Iwanl^feaiMypaapcjoadlecnwwtnonanaeeiuribaalaovartiRia. I.IMnktttaliattM^tF^y 
ecmT»(^<i¥Maa(Fe^uominy<Hvch«}s,.butfffln(Ksura. AndfiadlSBiotami^tfwR&taiJkfatpBpay 

S{H8«d. 

If i undM^ani right, than, tha ‘brnriring tpiaacl cm vdribig RC* ahouid bo-con^aiad mriy to tha^yeiMi 
eemmocay apmd*. twt the 


OONFIDENTIAL 


Permaiieiit Subcommittee on Investigatinm 

EXfflBIT#187k 
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% .. 

^•nrtCraiyso 
oyiegOflO 06 :28 PM 

OUobtftniNnBiy«Wein 2t2*B3«^561f RHiNUR«>«c2f3>834-0844 

Tat j«ifn^j6c^(0MOi/^9CIMSe.4Mh^W.D«larAi«CHAa&0CH^ 

ccc 

Sut^vcu PnpaM Fotwvris 




f orwVnM by-imM C^wwfiHASE «o 03/ ta^aof» 06a» PM 


mnv2Qoof&aim 


Tv. 4«gn^S«t«aMbVCH^E«CHASE 

cc JamMC^truBO^I^HASEO^M* 

Suk^ 


AKachisd bivUm oft ^ cornmoemypnH^ay doatfe. 



Overvfftw,46« 


CON.RDENT1AL 
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« 


Richard S. Waikor 

f 04/1 5/1 999 02:53 PM 


To: Carrie Cerda/CHASE@CHASE 
cc: 

Subject: Enron CLO Discussion 


Forwarded by Richard S. Walker/CHASE on 04/1 5/99 01 :S6 PM 


^ Richard S. Walker 
01/15/99 04:24 PM 


To: Philip OrBn5toin/CHAS£@CHASE, William Magid/CHASE@CHASE. Dan Rouse/OIA$E@CHASE, Eric 

G®lfa/CHASE@CHASE, Sandra Auftman/CHASE@CHASE. Fred Enget/CHASE@CHASE. Christopher 
Teague/CHA$£@CHASE 
cc: Juli Bieser/CHASE@CHASE , 

Subject: Enron CLO Discussion 

Thanks to each of you for your agreement to be at next Tuesday's meeting with Enron regarding various 
CLO type concepts which are being considered for the purpose redeploying certain Enron exposure held 
by Chase and other top tier Enron banks into other markets. 

I expect Enron to show up at the meeting with a flip book outlining their objectives for this exercise and 
hopefully Including some additional data regarding their various bank exposures. 

Included with this e-mail is the following: 

• A repeat of Dec 18. 1998 call report outtining our current uderstandlng of Enron’s objectives and 
exposures. 

• Attachments providing some detail regarding Chase's Enron exposure as well as our data on a 
number (but certainly not all) of Enron's various deals and othe bsaiks’ exposures. 

To repeat Fr«l Engel's earlier logistical information, the meeting on Tuesday will be at 3:30pm in Room A 
21st Fir. at 270 Park. The Enron attendees are expected to be Bill Brown {VP Enron Capital Mgmt.) and 
Doug McDowell (Director of ECM) 

See you Tuesday 

Rick Walker 

Q CHASE Cali Report 


ENRON CORP 


CKent Attendees: 


CC: List: 

Jeff McMahon - Treasurer Enron 

Richard S. Walker 

John Yoiaagblood 

Coip 

Juii Bieser 

William Crusoe 

Bill Brown - VP Enron, Capt 

Ohristopher Lowe 


Mgmt 

Philip Oremstein 


Doug McDowell - ECM 

Eric Gelb 


Larry Dcrrctt - Enron Energy 

Fred Engel 
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Filing Officer : 

Richard S. Walker 


Meeting Petafls : #■ 

Met -widi ^on to pursue la^liraiDary discussions jregaiding a CLO concept the goal of which would be to r«do£d 
xiaderwritiag capacity antoug Enroa’s top tier banks (Chase, Citi, Barclays, etc). Ihese banks have had their balance 

sheete clogged with accuntulating exposures over the last five years and all to one degree or another are foil of 

’’Enron-esque" expossures which is dragging down underwriting capacity A larger issue in the longer term might be 

to repackage the exposures of lower tiered banks for redistribution to the capital market. 

Enron sponsors about $ 1 5 BN in debt capital of which on about half is on balsmce sheet: 


Type of Enron Exposure 


Comments 

Enron Co^s. Balance Sheet 

$8BN 

S3MNm CP and S6SN in Bonds 

Project Financng 

$3BN 

Limited corp. footnote exposure 

Prepays 

$ IBN 

Actually on B/S in "assets and 
liabilities for price risk mgmt " 
category. Much of the bank hC 
exposure has been redeployed to 
insurance company bid bonds 

3BDII&n 

StBN 

Primarily bank market but about 

S200 MM is now privately placed 

Synthetic leases 

S IBN 


Structured finance (Firefly, Marlin, 
FAS125, etc) 

StBN 

Footnote exposure (contingencies) 


SIS BN 






The first step in pursuing a potential repackaging of some of ttiis exposure is to compile a more deteilcd analysis 
(deal size, tenor, interest rates, security etc). Alfoough there are a myriad of issues, an initial list would include: 

• Mark-to-market valuation of out of the money loans --Who pays ? Enron ? Banks ? Both ? 

• Rating agency knowledge of existing deals. Some deals that are less know to the agancies may come to light if 
dtey are placed in newly fimned rated vehicles. This could well cause some heartburn for Enron 

• A variety of concentration issues —types of exposm^ counterparties, country risks, etc.. These are just issues, 
it is likely that the total portfolio has a very interesting set of divenity characteristic. 

• Redistribution of of bank loan voting rights and foe implication of this for future amendments, etc. 

• Swaps associated wifo individual deals, particularly projects. 


A couple of very broad structural alternatives were discussed: 

• Dynarmc funding vehicle (like EICPO) vs. closed end trust 
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• Bazkk sponsored CP conduit. 

• Bank sponsored CLO in which Enron would consider being a major investor in the equity tranche 

• Should Enron consider a more highly rated (A-A) corporate capital structure in onler to address its capacity 
■ issues. 

1 

0 

Relationship Informatioii : 


FoIIow-Up ; 

The information gathering is in Enron's court. We will followup in mid January. 

One specific input is oux view on increased credit if Enron were to uptier its capital structure. Juli please 

check Chase's own credit exposure grids. 

Prodactfs^ Disciissed : Invest. Grade Scc./Pub. & Priv. 


Confidential ? N 

Y (Yes) «= Call Report viewable by Chase Attendee* and CCIs Only 
N (No) a Cal! Kjeport viewable by all Authorized Usen 


Client TVpe: B 
Client Unit(s): Oil & Gas 

Crated By; 

Richard S. Walker 


Edit History; 

i/l/1999 - Richard S. Walker/CHASB (Mailed) 
1/1/1999 - Richard S. Walker/CHASE 


Forwarded by Richard S. Walker/CHASE on 01/15/99 03:55 PM 



structured Finance - Globa! Oil & Gas (713) 216-1303 Fax iMumben (713)218-8870 

To: Richard S. Wafker/CHASE@CHASE 

cc: 

Subject: Enron Exposure/Bank Universe 



Bkunlv_1_8_99.xls eXPOJl^l 1_99Jtls 
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Anne Marie Sullivan 
• 06/15/2000 08:52 AM 


Gletat Mat1^ets Credit (212'i i:7y-5616 Fax Number- (Z12j 27C -IB-l 

To, Jetirey W. Dellapma/CHASE@CHASE 

cc: Robert Traband/CHASE@CHASE. John J. Hog3r»/CHAS£@CHASE 

Subiect Re: Enron 0 

Thanks for update, is there a balance after the $650MM ? 

ROB: The increase m the Commodity Physical Limit lo' Enron Nat Gas Mktg (UCN 
830163069000) is not yet in GES. When do you think’ 

Thanks much and rgds, 

AMS 

Jeffrey W, Deilapina 


^ Jeffrey W Deilapina 

06/15/2000 08:06 AM ‘ 


To Anne Mane Suiiivan/CHASEfiCHASE 
cc: 

Subject: Re: Enron D 


$650MM before month end. 

Mahonia prepays to F.nmn for future physical 

Chase enters into a financial swap with Enron North America for same notional and price levels 

Chase will likely sell physical to Enron Nat Gas Mktg on a floating basis under the Physical 
Master. (I believe that Rod Traband obtained an increase of the Physical Line from S30MM to 
$50MM, 


Anne Mane Sullivan 

Anne Marie Suitivan 
• 06/14/2000 02:56 PM 


Global Markets Credit ■212'. 2’C 5618 Fax Number (212: 27C 3841 

Tc Jeffrey W Deiiapma/CHASEcgCHASE. Craig Shapiro/CHASE@CHASE 


FOIA ConfiCteraa! TreSmont 
Requeued by JPMC 
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SuCiec! Enror 

Would someone give me an update on the Enron Prepaid that we are close to doing^ 
Thanks 


FOIA Confidef^ Treatment 
Requested by JPMC 


SENATE 
MAH - 02625 
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Robft Trafaand 07/ 1 8/2QQ0 06 1 7 PM 


To *SarahHetneman*<Sarah.Heinemai@enron,com> 
cc. 

Re: Restrwluring existing prepays 
FYI: I Witt follow up wim Molly. 

— Fonvarded by R^iert Traband/CHASE on 07/18/2000 06:18 

Richard S. Walker 
' ‘ 07/17/»300 09.23 AM 


GloM Oil & Gac 713-218-8856 Fjdc Nun^ 713-216-8882 
To: Robert Traband/CHASE@CHASe 

ex 

Su^ect; Re: Restructuring existing prepays 

Rob- 

FYI - you’ll see mat Jeff D. is woritino on tNs situation 

Forwaided by Rchart S. Waiker/CHA^ on 07/17/2000 09 19 AM 


Y Jeffrey W. Dedapina 
07/17/2000 07:24 AM 


834-2032 

To Davis Thames@enfon.net. Joseph D^nef@ECT.enron.nel. Brian Kafrigar^ECT.enfon.not 
cc: Gregwy Cro>Mey/CHASE@CHASE. Richard S. Walkar/aiASE@CHASE 

SuDject: Re: Restructunng existing prepays ^ 


Look forward to discus^ng this morning. (Brian. Rick called me ov^ the weekend - Hi be avaitatte to 

assist.) 

Some background and additi thoughts. 

• several mof«hs ago we m^sed that the Mahore margin cstfis had not been made and when these 

commenced. I began disassions with several individuals at Enron. I'm well awa^ Uiat Ervon w^ 
working on a howeve. I thought that me margin was being posted in the meanbme. 

• given the naSwe of these b^nsactiore. which involve a m^nally equ^ sw«p wh«e Ervon pays fixed 
and Chase pays fiaoting. Chase is currently posting huge ma^in with Enron NA. This collateral is 
lik^y in the form of Treasuries. 

• Is it also worth consid^ng the foliovWig solution: Grar^ Enron the right to re-hypothecate these 
Treasuries. (I have not yet cleared this with legal nor have I checked our Ma^er with you.) 

Let's discuss t 

Oavis_Thames@enron.net on 07/14/2000 07:20^ 1 PM 

Davis_Thafnes@cnfOfi.rwt on 07/14/2000 07:20:1 1 PM 



FOIA ConfSderWal Treatment 
RequMtedbyJPMC 


Permanent Subcommittee on Investigations 

exhibit #187n 


SENATE 
MAH - 02647 
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To JeflreyW De8apina'CHASE@CHAS£. Gregory Cfovvley/CHASe@CHASE 

cc Joseph_Deffrier@ECT.enron net. Bnan_Kemgar^ECT enron.n^ 

ScDject: Restructiawg existing prepays 


Jeff. Greg; 

Today a person naned Kit Kwan from Chase's Global Collateral department called 
Molly Harris, our credit dept, rep, ashing for S4aOMM in collateral for five of 
the outstanding prepays. Needless to say. I think we‘d all prefer to 
restructure the deals to avoid this posting. 

I'm going to work this weekend with our structuring guys to get a proposal for 
all five deals to you by Monday a.m. If either of you makes it in to the office 
this weekend, please give me a call on my cell phone at 713-303-129?. We have 
already left messages for Rick Walker to let him know what we're going to do. 

The affected prepays are: 

Sep -95 $22SMN (Nat gas) 

Dee '97 S300MM {Kat gas) 

Jun '98 S2S0MK (Nat gas) 

Dec '98 S2S0MM (Crude) 

Jun '99 S500MM (Nat gas)’ 

The plan that we'd like to pursue is as follows: 

- Terminate a given prepay by paying out the PV of the contract 

- Create a new prepay struck at-the-money to eliminate the collateral 
requirement 

- Goal IS that money exchanged to terminate the existing deals will he paid back 
when Che new deals are struck, such that there is no ending cash effect after 
the one-day wire transfers. 

- Tor prepays with surety bonds. Phil Bair has indicated that we can restructure 
these deals without cancelling Che bonds. 

Please give me a call at your earliest convenience so chat we can work on Che 
timing . 

Best regards. 

Davis 


FOIA Caifkler^al Treabnent 

Requested I^JPMC 


SENATE 
MAH -02648 
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I Sandra Aultman 


03/13/1998 12:13 PM 


To Richard Garbanno/CHASEQCHASE 

cc. Richards Walker/CHASE®CHASE. Peter M Ltcalzi/CHASESCHASE. Jim Nichofas/CHASEQCHASE. 

Bob Mertensono/CHASE@CHASE 
Subfect. Eftron Natural Gas Marketirtg/Mahonia/Parco 

RiCh- 

As detailed in the attached file, two weeks ago we received approval from Ron Potter for Chase lo “front” a few banks' 
Prepay loan off our balance sheet and place it in "Parco* In addition, we received af^roval from Richard Cumberland 
the individual L/C e]gx)sure to the said banks. 

After speaking with Anthony Coniglio today. I understand that the Asset-Backed group isttiich runs Parco now believes t 
not be economical for them. They doni believe they will earn sufficient fees for transferring this asset to Parco and that 
I explained to Anthony the importance for us to transfer assets off of the balance sheet prior to quarter end and that we' 
this on the balance sheet. He said that we can discuss this with Michael MaRer. 

Rich. I think we need someone at a higher level to discuss this wrth Michael MaRer. if you need me to help, let me knov 
Sandra ... 



PafCo96.doc 


FOtA Confidential Treatmer* 

Requeued by dPWC 


Porman«»nt SubeommSttee OP Investigatiom l 

EXHIBIT #1870 | SENATE 

' MAH -02401 
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Dale: Apnl 14. 2002 

To: Ron Potter. Portfolio Management 

From: Anthony Conigiio. Asset Backed Secunties 
Jeffrey Dellapina. Commodity Derivatives 

Re: PARCO Secured Loan to Mahonia 


We have been working on a transaction wherein Mahonia would ‘refinance' debt raised to 
purchase a forward sale sontract of Oil and Gas. The existing deM would be taken out by the 
proceeds of a secured loan from PARCO (Chase's asset backed commercial paper randuit). 

This memo is to request your approval for Chase to front for certain banks currently included in a 
syndicated letter-of-credit underlying the forward sale contract. 

In December. 1996 Mahonia entered into a forward sale contract with Enron wherein Mahonia 
would purchase Oil and Gas over a period of 4 years. Mahonia currently funds this contract with 
borrowings from Chase. We believe that the secured loan from PARCO would (i) provide 
Mahonia with a more cost efficient means of funding, and (ii) remove the funding from 
Chase’s balance sheet. 

The forward sale transaction is structured such that a ietter-of-crertt is in place to f^ovide 100% 
credit protection for Mahonia and the lender (currently Chase). The letter-of-credit is syndicated 
to 24 banks, a number of which are rated below A-1/P-1 by Standad & Poors and Moody's, 
respectively, PARCO strur^ures its transadions to an ‘A" equivalatt, therefore credit 
enhancement provided by institutions rated below A-1/P-1 creates a roadblock for a PARCO 
execution. 

We are proposing that Chase front for those institutions rated below A-1^-1 , This would elevate 
the credit quality' of the enhancement to a level acceptable to the rating agencies for a PARCO 
iransaciion. Listed below are (he institutions and their respective commitments: 


LTCB of Japan (A-3/P-2) 

5.71% 

Sanwa Bank (A-2/P-1) 

5.71% 

I8J (A-2/P-1) 

5.71% 

Bank Hapoliam (A-2/P-2) 

3.57% 

Yasuda Trust (P-3) 

3.57% 

Gulf international (A-2/P-3) 

2.14% 

Mitsui Trust (A-2/P-2) 

Bank of Yokohama (P-2) 

2.14% 

2.14% 

Fuji Bank (A-2/P-1) 

2.14% 


Chase s current position as Arranger is 6.43%. Current face amount outstanding under the 
forward sale contract is $274,583,044. We believe that Chase, in its capacity as lender to 
Mahonia, already has credit exposure to these institutions in their capacity as UC banks. 
Furthermore, fronting for these institutions would not result in any incremental credit 
exposure and would only cause a shift in the form of such exposure (Fronting Bank vs. 
Lender). 

We addressed, with the Controllers Group, whether or not the structure would raise any potential 
regulatory issues They have indicated that they don't believe any such issues would arise and 
have given us their approval to move forward. Additionally, George Brash has given his 
aoprovat for PARCO to provide the secured loan. 

Please notify us at your earliest convenience, if Chase would fror«. If you have any questions 
please do not hesitate to call either Anthony at 834-5130 or Jeff at 834-2033. 


F01AC=rt»"Mf^ 

1 Subcommittee on Investieationsl 

SENATE 

RequeslBlByJPMC 

1 EXHIBIT #187p 1 

MAH - 02402 
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To: Jeffrey W. Delia?ina/CHASS0CHA5E, Robert Traband/CHASEQCHASE, George 

Serice/CKASS@caiS.SE 

From: Richard S. Walker/CHASE 

Subject: Re: Call Reoort for ENRON NORTH AMERICA CORPORATIO 
Date: Wed, 15 Nov 2000 23:44:12 GMT 

Don't know if you guys have had a chance to do any more brain storming on Joe's 
S500 MM prepay need. He called this afternoon and clearly he needs this deal. 

He suggested the following: 

He recognizes the balance sheet pressure we have — and he has ccrmunicated 
that to Ben Glisan 

Given the amount of money that should be coming in off of PGE, Southern Cone, 
etc in 2C01 ha thinks that they can give us a pledge that they won't ask for a 
prepay next. 

Recognizing the cost of default swaps right now he propsed the following: 

Execute a three year prepay with year one covered by default swaps at today's 
prices and a covenant by Enron Corp to deliver surety coverage for the balance 
in one year's time. The thought being that this rime next year, we will have 
had a bunch of run-off that is currently covered by sureties. 

I had to cur Joe off because of another call but I think this is a creative way 
to think — although if Enron \c±ll give us sureties might as well take them now. 

A- twist on Joe's thought might be 

(li Take the first year's coverage in default swaps 

{2i Go ahead and take the sureties new for years two and three 

(3i Structure some sort of economic option that would obligate Enron or give 

Chase the right to replace the sureties for years 2 and three at some later 

date. 

We need to rhink through #3 to see if It makes any .sense. 


Jeffrey W. Dellapina 
11/15/2000 11:3S m 


To: Richard S. Walker/CHA3E@CHASE 

cc: 

Subject: Re: Call Report for ENRON NORTH AMERICA CORPORATIO 


I’m trying to reach Rob to follow-up. 
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To: Richard S. A’al<er/CHASSaCKASE 
From: Jeffrey W. Dellapina/CHASE 

cc: Robert Ttaband/CHASEeCHASE, George Serice/CHASE@CHASE 
SobjecC: Re: Call Report for ENRON NORTH AMERICA CORPORATIO 
Date: Thu, 16 Nov 2000 13:23:20 G^!T 

Cool - he called yesterday afternoon and I didn't have a chance to engage with 
him yet . 

One note - I had face-to-face with Nick Argirou yesterday and he retested Enron 
- default swap prices may actually be 10 bps wider than he reported earlier. 
There appears to be one bank out there which is driving the market higher. 

My thoughts: , 

Cover entire amount with default swaps for year 1. 

Obtain termination rights ii.e., acceleration of deliveries) if we can't get 
comfortable with our exposures. Credit will not likely approve today the 
additonal insurance coverage. 

Pricing remains a huge issue: we'll need substantial conoensacicn for the 
asset, and more wich the future surety coverage. Perhaps we link pricing to 
the bond spread in the future. 

Let's discuss at your earliest convenience. 


Richard S. Walker 
11/15/20C0 06:44 PM 


To: Jeffrey W. Dellapina/CH-ASESCHASE, Robert Trabar.d/CHASE@CHASE, George 

Serice/CKASSgCHASE 

Subject: Re: Call Report for ENRON NORTH AMERIC^^ CORPORATIO 

Don’t know if you guys have had a chance to do any more brain storming on Joe's 
$500 MM prepay need. He called this afternoon and clearly he needs this deal. 

He suggested the following; 

He recognizes the balance sheet pressure we have — and he has ccmmunicated 
that to Een Glisan 

Given the amount of money that should be coming in off of PGE, Southern Cone, 
etc in 2001 he thinks that they can give us a pledge that they won't ask for a 
prepay next. 

Recognizing the cost of default swaps zignt now he propsed the following: 

Execute a three year prepay with year one covered by default swaps at today’s 
prices and a covenant by Enron Corp to deliver surety coverage for the balance 
in one year's time. The thought being that this time next year, we will have 
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had a bunch of run-off that is currently 'covered by sureties. 

I had to cut Joe off because of another call but I think this is a creative way 
to think — although if Enron vfill give us sureties might as well take them now. 

A twist on Joe's thought might be 

(li Take the first year's coverage in default swaps 

{2i Go ahead and take the sureties now for years two and three 

(3'i Structure some sort of economic option that would obligate Enron or give 

Chase the right to replace the sureties for years 2 and three at some later 

date. 

We need to think through #3 .to see if it makes any sense. 


Jeffrey W. Dellapina 
11/15/2000 11:39 AM 


To: Richard S. Walker/CHASEecHASE 

cc: 

Subject: Re: Call Report for ENRO.N N'ORTH AMERIOl CORPORATIO 


I’m trying to reach Rob to follow-up. 
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?o: George Serice/CHASEQCHASE 
From; P.oberz Traband/CHASE 

Sub>ct.: Re: Cali Report for ENRON NORTH AMERICA CORPORATIO 
Date: Fri, i? Nov 2000 21:59:55 GMT 


George, 

As I mentioned in my vms, it loo>s like the 1/c route is really the only viable 
-alternative for a prepay right nov/. Additionally, I think it would be hugely 
benefiolal if we had one other bank willing to actually fund the prepay with 
us. Any thoughts? Could you also take a look at the numbers below and verify 
whether you think they are the right order of magnat.ude. 

Finally, Jeff and I were talking about one otter thought. Joe Deffner at Enron 
had suggested that we get credit coverage from a credit default swap or an 1/c 
for one year and that after one year they would purchase sureties to cover our 
risk at our option. 1 see two ways for this to work in the event we don't want 
the additional surety coverage 1-yr out: 

1) we accelerate the prepay if we don't want the surety coverage 

2) the 1/c is e.v.tended for another year. Jeff thought ohere might be a break 
on either the 1/c fee or up-frono fee to the i/c banks under this scenario as 
they would have a one year deal extendible at Enron's option. If Enron opted 
to extena, the ban.ks would receive another "extension fee". I tcld him 1 
didn’t think this would change the fees or spread .much but would get your 
thoughts , 

Obviously a couple of key outstanding issues would be the impact or. bank market 
capacity as well as the already crowded 1st quaroer Enron syndication calendar. 

— Forv:arded by Robert Traband/CKASS on 11/17/2000 03:48 PM 


Robert Trabaiid 11/16/2000 1C:21 AM 


To; Jeffrey W. Dellapina/CHASE0CHASE 

cc: Richard S. Waiker/CHASEgCHASE, George Serice/CKAS£(§CH.ASE 

Subject: Re; Call Report for ENRON NORTH AMERICA CORPORATIO 

The bank syndication alternative would probably look as fellows: 

Tenor: 3 Years 

L/C fee of 50 bps p.a. 

Upfront fee to L/C banks 20 bps 
Arrangement Fee to GSF: $503,000 
Bridge to L/C: 40 bps ($2 .million) 

Obviously, in addioicn there would be the imbedded spread and upfront on the 
prepay. 


Jeffrey W. Dellapina 
11/16/20C0 07:22 AM 


Confidential 

nent Requested bv JPMC 


SENATE 
MAH -06978 



1336 


To: Richdtcl S. Wdlker/CHASEgCHASE 

cc: Roberr Traband/CHASE@CH.2^SE, Gecrce 5erice/CH.2lSE@CHASE 

Subject: Re: Call Report for ENROM KORTH AMERIO^ CORPORATIO 


Cool - he called yesterday afternoon and I didn’r have a chance to engage with 
him yet. 

One note - I had face-to-face with Nick Argirou yesterday and he retested Enron 
- default swap prices may actually be 10 bps wider than he reported earlier. 
There appears to be one bank out there which Is driving the market higher. 

My thoughts: , 

Cover entire amount with default swaps for year i. 

Obtain termination rights ii.e., acceleration of deliveries) if we can't get 
comfortable with our exposures. Credit vfill not likely approve today the 
additonal insurance coverage. 

Pricing remains a huge issue: we'll need substantial compensation for the 
asset, and more with the future surety coverage. Perhaps we link pricing to 
the bond spread in the future. 

Let's discuss at your earliest convenience. 


Richard . Walker 
11/15/20CO 06:44 PM 


To: Jeffrey W. Dellapina/CH.RSE§CHASE, Robert Trabar.d/C!IASE@CHA3E, George 

S e ri ce / CKAS EgCHAS E 

cc: 

Subject: Re: Call Report for ENRON NORTH AMERICA CORPORATIO 

Don't know if you guys have had a chance to do any more brain storming on Joe's 
S500 MK prepay need. He called this afternoon and clearly he needs this deal. 

He suggested the following: 

He recognises the balance sheet pressure we have — and he has ccrraunicated 
that to Ben Glisan 

Given the amount of money that should be coming in off of P3E, Southern Cone, 
etc in 2001 he thinks that they can give us a pledge that they won't ask for a 
prepay next. 

Recognizing the cost of default sv:aps right now he propsed the following: 

Execute a three year prepay with year one covered by default swaps at today's 
prices and a covenant by Enron Corp to deliver surety coverage for the balance 
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ir. one year’s time. The thought being that this rime next year, we will have 
had a bunch of run-off that is currently covered by sureties. 

1 had to cut Joe off because of another call but 1 think this is a creative way 
to think — although if Enron will give us sureties might as well take them now. 

A twist on Joe’s thought might be 

{li Take the first year's coverage in default swaps 

(2i Go ahead and take the sureties new for years two and three 

(3) Structure some sort of economic option that would obligate Enron or give 

Chase the right to replace the sureties for years 2 and three at some later 

date. 

We need to chink through ^3 ‘to see if it makes any sense. 


Jeffrey W. Deilapina 
II/I0/2OCO 11:35 Al«l 


To; Richard S. Walker/CHA3E0CHAS£ 
cc: 

Subject: Ra: Call Report tor-^IRON KORTH AMERICa. CORPORATIO 


I'm crying to reach Rob to follow-up. 
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"MCBRIDE. JAMES R‘‘ cJAMES R MC8RiDei3«eet.com> on 12/22/2000 
03:11:44 PM 


To: 'GEORGE SERICE (E mail)* <GEORGE.SERlCE@chase.com> 

cc: 

Subject; 


I hope this description is soee what close to reality!! 

flerry Christaas-> 

Jim ' 

«Approval Foru«f1e«o.doc» 


James R< ncBride 
llanaging Sirector 

Fleet Corporate and Investment Banking 

713.315. M5iO <»irect) 

713.315. H555 <Fdx) 
James_R_ncBrideiFleet . com 


• Approval ForumMemo.doc 
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To: Loan Forum 

From: James R. McBride and Jill A. Caiabresc 
Date: DccembCT 20. 2000 

Re: Project Mahonia - $330 Million Forward Sale Natural Gas Contract 

Enron Financing CXjjectivcs 


On December 18. 2000, Ddn Coital Markets received approval to purdtase up to a $167 million interest 
in a natural gas contract. That contract requires Enron North American to make iuture ddiveries of natural 
gas. Today. Financial Insdrations is seddng to establish ot increase cmain credit limits ft? Travdas, St. 
Paul. Lumbermen's. Hartford, and Safea> to support this transaction. These clients will issue surety bends 
to guarantee Enrem's performance under the natural gas contract. This memo is written in support of 
Financial Institutions' request and is mtendedto ^vide a brief overview of Enron’s Enancing c^jectives. 
While we expect Enron to make the required ddiveries, it is important to aoit that the Enron pMrformance 
risk is speciEcaliy assumed by the surety btmd providers. If Enrcm N<»lh America fails to deiivo gas and 
Enron Corp fails to pay. the insurance companies are obligated to pay liquidated damages. 

Transaction Overview frcHB Enrim’s perspedive: 

Enron North America (“ENA") plans to enter into a S330 million forward »le gas contract with an off- 
balance slicet special purpose vehicle created by Chase. Mahonia NiUural Gas Limited. Under the terms of 
the agreement Enron N(^ America will receive an up front i^ymtst of S330 million, which will be 
Eindcd by Fleet and Chase. Enrcm will be obligated to ddiver to Mahonia specified volumes of natural gas 
(84 BcO at speciEed times and at ^eciEed locations. (Please note Fleet will not be uking any mark to 
market gas risk or physical ddivery risk. See the Debt Captu! Markets A{^ovai Memo for a more 
compile dcKTipuon of the Mahcmia trxasaaicm). Separate and apan frc«n the Mahmiia transactioi, Enron 
will enter into a cooimodity {uice swap that will Ex Enron's Emure cost of fuirchasing and delivering the 
scheduled gas volumes. 

Enron's financing dijective in completing this tranmetion is as foliows: 

Enron is attempting to match its “book income" and “cash Oow" As a derivatives and commodity trader. 
Enron uses 'mark to market" accounung pactices to account for its price risk management contracts 
Consequently. wh<m Enron closes a derivative transacuon. whetho' physical or Enancial. it is required by 
accounting practice to mark to market (on a daily basis) the expected income or loss it will incur ova- the 
life of the transaction. However, from a cash flow standpoint, it will actually reedve o( make payments of 
cash over the life of the ctmiraci. On Se^Hratber 30. 2000. Enron had a posiuve net asset position of over 
S 1 2 billion in its price risk management books. 

Enron has historically managed to monetize its "in the money" position by completing cither physical or 
financi-ai forward sales. The Mahrmia transaction will allow Enron to receive cash upfront Subsequently, 
Enron will use the future cash flows it expects to receive under its existing price risk management contracts 
to pay for the gas it will be required to ddiver under Uie Mahonia contract. The scheduled deliveries under 
the Mahonia contract are designoJ to approximately match Enron's expected receipts of cash (or volumes) 
under its existing contracts 

0 

The accmintins impact on Enron's Enanciai statement is as foliows: / 

Enron is not taking this transaction into earnings Enron will account for their 5330 million liability under 
the Mahonia Forw-ard Sale Contract as an increase to its “Liability from Price Risk Managemeni 
.AciiritiK " .iis Sefxember 30. 2000 Enron had total assets from price risk managonent ac!i\itiesofSl4 " 
billion and total liabilities from price risk management actiriiics ofSl3 5 billion, for a net asset position of 
Si 2 billion 


SENA.TE 
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41 

Peter M. Licaizi 

04/21/99 11 00 AM 





Oil & Gas Structured Transaction Management (713) 216 8869 Fax Nurr«jer' {713) 216-4117 
To: Richard S. Waiker/CHAS£@CHASE 

cc; Bruce E»3rd/CHASE@Chase. Mtchaei P. Goiden/CHASE@CHAS£. Robert Trabanci/CHASE@CHASE. 

Bob Mertensotto/CHASE@CHAS£ 

Subject: Mahonia Ltd. 

RiCk: 


Chase global derivatives cJesk in NY is attempting to reissue a letter of credit in favor of Texas 
Gas Transmission for the benefit of Mahonia Ltd. 

As I understand the transaction, this LC is to support a Gas Delivery in connection with the Enron 
Prepaid. 

The beneficiary on this transaction ts pressuring Chase through Mahonia to have the LC issued or 
they will calf in the LC. 

Previously the exposure was booked against Enron liability without any outright support or 
knowledge from Enron. 

From a legal standpoint I am not sure whether we can utilize Enron exposure or legally the Bank 
needs to extend a line to Mahoma Ltd to support these underlying transactions to the various 
pipeline beneficiaries. 

Theis particular LC is approximatley $100M and I believe there are about a half dozen similar 
transactions to be reissued. 

Please let me know if you recollect these transactions and how to proceed with this particular 
one? 

Thanks&Regards 

Peter 
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/ Jeffrey W Deliaoma 
04/23/99 11.27 AM 


To GaryK Wnght/CHASE@CHASE 

cc. Peter M. Licatzi/CHASE@CHASE. Robert Trabanc!/CMASE@CHASE, Bruce El!ara/CHASE@Cnase 

SuDiect: Mahonia Limited 


Per our discussion. I am requesting approval to issue an LC for the account of Mahonia m favor of 
Texas Gas Transmission Co, Mahonia, a special purpose company which works exclusively on 
Chase arranged transactions, is required to post a small SBLC m favor of the pipeline to cover 
obligations that may arise, i.e.. pipelne fees, costs associated with imbalances, etc. Chase had 
issued an LC under the exact same terms several years ago; however, this was inadvertantly 
allowed to expire last fati. 

The tenor will be 1 yr with an evergreen provision (i.e.. extensions are at Chase discretion). 

The amount requested by Texas Gas is $100,000. 

As I discussed. Global Commodities accepts economic responsibility for any unforeseen drawings. 


Please request Peter to issue this LC by Monday at the latest. 
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Gary K. Wright 


Credit 7132164328 Pax Numoer- 713 216 5570 

lo Peter M. L'calzi/CHASE@CHASE 

cc Jeffrey W, DeflaDina/CHASE@CHASE. Robert Traband/CHASE@CHASE. Bruce 

£ll3rd/CHASE@Chase 
Subiect Mabonia Limited 

The request to issue a $100,000 LC for the account of Mahoma favor of Texas Gas Transmission 
IS approved. 

— Forwarded py Gary K Wrigfit/CHASE on 04/23/99 U 36 AM 


Jeffrey W, Dellapina 
04/23/99 11:27 AM 


To: Gary K, Wnght/CHASE@CHASE 

cc: Peter M. L!calzi/CHASE@CHAS£. Robert Traband/CHASE@CHASE. Bruce Ellard/CHASE@Chase 

Subiect. Mahonia Limited 


Per our discussion. I am requesting approval to issue an LC for the account of Mahonta in favor of 
Texas Gas Transmission Co. Mahonia. a specia! purpose company which works exclusively on 
Chase arranged transactions, is required to post a small SBLC in favor of the pipeline to cover 
obligations that may arise, i.e., ptpelne fees, costs associated with imbalances, etc. Chase had 
issued an LC under the exact same terms several years ago; however, this was inadvertantly 
allowed to expire last fall. 

The tenor will be 1 yr with an evergreen provision (i.e., extensions are at Chase discretion). 

The amount requested by Texas Gas is $100,000. 

As I discussed. Global Commodities accepts economic responsibility for any unforeseen drawings. 


Please request Peter to issue this LC by Monday at the latest. 
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from: 

To: 

Dale: 

Subject: 


ian James 
esseg 

3 November 1997 3:24pm 
Mahoniia/New Enron Transaction 



Just to let you know that I have been speaking to Jeff Delapina regarding an arrangement whereby the Wahonia 
funding would come from a commerda! paper issuer {like the M&M transaction) rather than being on balance 
sheet for Chase, it will have to be completed by Christmas (again)! This would involve Mahonia giving security 
over its receivables from Enron to the CP issuer. 
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Chatt InwBrtmant Sank Umttwt 
P.O. Box IS. yttoo^Httt Koust 
Caiman Stntt. loodon MO? 2HO 

Tei^ahomK 


CHASE 


laa James esq 
^brnsant «hi Feu St Jems 
18 GratviOe Street 
StHdier 
Jersey 

Mth Becember 1992 


Dear kn, 

I imdose a bdef desdp(i(m a a:ue{ttre we are to (Uscmss a pcrtsn&i{ c&st. 

lb many wayi the strmstore lesembtes {b» bansacdans we tuve undertaJmn wib Westsh 
limited but io order to be eeztun that we baw itot oeated any new pitfidls f<»r beJersi^ 
SPCt IwoiMbegi^iiMityateatMayicw the tnasaflimi give ii»;^r|HdiinTnary 
views. 

At Ais stage we have sot idmitUnd a s^fto Jenmy eonqtany wMch rauld undertaicB dm role 
oftheSPCasdetoribed. Chiee we tove resolved dm ttovcmimg issues* of wfiK^Uums are 
many at diis i^e, X wH! be wndog again to ask you to nominate sudi a eomputy. 

Kind o^^anls 

Yours docerdy 

MarkWebSer 


ai9ittM«ii In Engtxnd no. 248603 «t Wo<^nt Hwsc. CcriettM SUoet. teiKton IC2P 2H& 

HIGHLY CONRDEMmU 


IfcmhtfofSFA 
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IKRONSTRUCTORE 



Settlemeant 

No. Bands 

floating 

Pfied 

Period 



Price 

1 

2400,000 

wn 

$40/band 

2-13 

385,000 

wn 

SlOSbmi 


Assume that Wit » $20/b9xai for life of bansax^oa. This means &at the first setUonent 

amount wUt be 2.5MM x (40*20) -» USS 50MM (Chase pays SPC, SPC pays Btron). 

Description of Sbuctars 

1. SPC tmbmt inU» a lUoswed swsqj} Ouse mch tiut Chase pays fixed and receives 
floating. The fixed rate for the first scmeijient iwH be $20 higher than the floating 
price such Aat the first settUrntem wUl be for SSOMM payabte by Clutse to Ae SK!. 
There will be 13 sAseqient mtmthly setflements and Ae ilj»d pries for Aese wil! be 
$10J wMch wiU almo^ eertaiifly result in settlemott by the SPC to Ouse. The 
number of bands and settlement prices a» shown In AetsAlesAove. Thefloatiog 
price wiU be bwsi tm WIL 

2. SPC attenimo a fAyskdfcnwanl oil sale agremrumt with Enron ptff^ant to whkh 
Bmm sdis ml to Ae SPC. The numbers of bands, payment basis ai»i due 
exactly match the skew swap bdween Chase and the SK!. 

3. The SPC eflers mb a ^^Aal forward ofl sale ^gnmnent wiA an oil producer, 
diown as BP to this example. Btrsuant to thb agreerecnl agrees tt> buy oil fimm 
Ae SPC In anmtmtt: and dates mattdung the purduse 1^ flie SPC fiom Enron. The 
price paid wil! be basal mt WIT. 


HSHLYCONRDENTIM. 
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4. On cadt s^onen^ trut^er of title in the oS from the SPC to SP wifi only become 
effective oact BP has paid the purdtase {mce in ca^ to the SPC's bank acccmr^ at 
Chase. Shcnifd this paynumt not tdce ti» dUe will remain wi& dw SPC rad 
die SPC will either sell it in the narioet or, {nreferably, !»ve the tight to sdi it back 
to Enron at the fkMdng ipnce. 


Other Issu« 

The follovmg is a list of dm other main issues for coiuddasdra: 


Security-Stnic&ise 

- Ptc^ Chase from SPC rid: 

Protect BP from SPC risk 

Bivironmental Issies 

> can we avoid the dda assodated with 

die S2 H::*s momemaiy owiuardi^ of dl, 
or can we Uw: with these risks. 

Tax issues 

t^iidons 

US withholding tax mi oil payemmt by Bmm if 
trrasratlon is ^classified Into loui. 



CtosU 

<^laic«s 

BP 

Jessey 

Documentadon 

on dde documents 

Securi^ documentadon 

Swap documentadon 

Physical forward oil sabs by Enron to SPC 
Physcal fcsward oil sale by SPC to BP 

Delivay 

Where is the physical oil locatod 

Jersey SPC 

Owned by Imey charitabto trod: 

Trust administored by Jersi^ law firm 

Contact with Jersey law firm to be comduafi^ 
by Marie Wdister. 


HIGHLY CONRDENTIAL 
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HAHtaiA UNITED 


HINUTES OF THE FIRST HEniNO OF DIRECTORS OF THE C0IPANY HELD AT 10 GRD^f LIE 
STREH. ST. HaiER, ^ERSn, CHARNU ISUUOS m THE Z9TH DAY OF DECEHBER 1992. 


msm: 

Hr. R.F.Y. JeuiM 
lb'. I.C. Junes 

CHAIWWH OF tHE HEETIHS ; 

1. Hr. it.F.V. Jetms h>s apFatnt.d Ctufnnii «t tiu HeUnj. 

RECTSTBATIOH OF HEWMWlbUH AW WnCLB OE MSOCMTIW : 

2. IT HAS HOTEO that tit* NowirantfuM uJ Articles ef Association of the 
Company were reglsterwf on Xim 16th day’of Oeceiriier 1992 under CMpany ntadter 
S1172. 

aiBECiaSS: 

3. IT WAS RACED OK mm that. In acconfance witii Article 99 of the 
Cos^aoy's nicies of Association, tiie SiHiscrIbers to the NeeoraiKhm had 
ai^oiated the foilowinD as the first Directors of the Csi^any: 

Richard Francis Ya1py Jeune < 

Ian Colin Janes 

and acc^tances of ^e appolntnents were presented to the Heating. 

CHhIRHfflOF THE COHPAKY : 

4. IT WAS REI^IVED that 1^. I.C- Janes be and Is hereby appointed Chalrmo 
of the Conpu^. 

SECRETARY OF THE COHFAHY : 

5. IT .WAS RESOIVEO that Nourant & Co. Secretaries limited he and Is hereby 
appointed Secretary of the Coi^any. 

m,g£„„a£-iaHe&ia: 

S. THE SEAL of tbo Coapaoy HU pro^ucail (an ' . 
tapresston of ohlch appears in the narjln hereof) aed 
n HAS RESOLVQ} that the sa« be deeeed to have been ^<7 

duly affixed If affixed In aceerdance with Article 
121 af the Ctxqiany's Articles of Assoclatioe. 

HESISTERED OFFICE ; 

7. It IMS RESOLVED that the Registered Office of the Cenpaiiy he mved to 
5 Little fireen Street, St. Keller, Jersey, Channel Islands and that the 
Secretary be authorised to sign the Ketlce of change of Registered Office to 
be given to the Registrar of Ctmgiaaies as regoired by Law. 

V 
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ISSUE OF glARES : 

8. IT UAS RESOLVGD that the foUonliig shares of £1 each be issued to the 
Subscribers to the HeMrandtni of Associatioe of the Coigiany ar^ the shares be 
credited for all purposes as fully paid up: 

Kw^er of Shares Share Huabers 

;^ris tioilted 5 1-S inclusive 

lively limited S 6-10 Inclusive 

mBumimmii 

9. IT VAS R£S{%.VE0 that Certificates In respect of the above elnuted shares 
should be (hily executed and sealed. 

... 

10. n KOTED that pursuant to the Articles of Association of the 
Coa^any, <]uris limited and lively Halted had by resolution of their 
respective directors authorised any signatoi^ on the list of signatories known 
as the "Kourant & Co. Standard Signatory list* as shall im varied from time 
to time to act as their representative at any fteetlng of the Company. 

AtfltUAL EEHERAL HFETINS t 

n. IT WAS NOTED that all the Shareholders had agreed to dispense with the 
requir»ient to hold Annual General Neetings of the Company and the agreeiKJit 
duly signed by them was presented to the Meeting. 

BMgimMRAjlGEHm 

22. An account form io enable the Compjuty to open a bank account with The 
Chase Manhattan Bank N.A. (the "Bank”) of P.Q. Sox 16, Voolgate Hcmse, Coleman 
Street, Londm EC2 was presented to. the Meeting and IT WAS RESOLVED that the 
Bank be appointed as bankers to the Conpany and that an account be opened with 
the Bank styled "Kahonla limited* and IT WAS FURIMER RESOLVED AS fDLLOWS:> 

(a) to pass the resolutitms set out in the account opening fora and 
that they deemed to form a part of these Minutes; and 

(b) poi^rs to sign on t}» Company's Bank Mandates and operate the 
Company's bank accounts on behalf of the Company are as follows:* 

(i) for routine aiui internal transactions such as flxitig 
deposits, and transfers between accounts in the sane name 
or designation and not involving paymMt May to third 
Mrties * any one signature on the Coopany's signatory 


(il) for all payments away tc third parties, deliveries of scrip 
and any comaltsmts - t«ra signatures on the .Company's 
signatory list, provided at least one Is an "A* signatory 
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aCt/ 2226 «-t.u| 

SMTgBU>I.Sl: 

13. For the porfMses of adnlnisterlng Ute affairs of the Coa^any the 
sl^atory list referred to la the precedli^ paragraphs shall he the list of 
signatories Inowi and referred to as the *NMrant & Co. Standard Signatory 
list*, as shall he varied frM tlee to tiae. 


AimTORS ; 


14. 17 HAS RCSOlVEa that appolntnent of Editors to the Cosg^any be defenr^. 
ACC0UHT1H6 DATE : 

15. IT UftS RCSOLVfD that ^e Mcotmts or the Company shall he prepared as 
at 31st Oeceodier In eadi year 

16. IT UAS RESOll^ that the* Cmi^any should mate application to the 
Comptroller of Indom Tax to be granted the status of an Exes^t Coopany for 
ti» punmses of dersey Incone tax. 

IT HAS FUimO RESOLVED that subject t? the appropriate confirmations 
having been given to them, any officer of Hourant & Co. Secretaries United 
be and 1$ hereby authorised to sign on behalf of the Company the exenpt 
coipany application form each year. 

mmnmm : 

17. There being no further business to discuss the Meeting was terminated. 


Chairman 
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Pursuant to the provisions of ^ticle B7 of the CM^anies (Jersey) Lau 199) 
we, being all the shareholders of the Coapany being a private coopany hereby 
agree to dispense alth the requireaent to hold future Annual General Keetings. 


for and on behal f of 
JimiS DKItEQ 


V 



For and on l»half of 
LIVELY LIHITED 


Dated: 19^^ Oeceober 1992 
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mHOBlA I lHITm 

He. the Subscribers to the Menorindna of Assocfitlon of the Coiiu)on]r In 
accordance with Article 99 of the Conpany's Articles of Association, hereby 
appoint the folToHing as the First Directors of the Coopany: 

Klchard Francis Valpy Jeune 
Ian Colin Janes 



For and on behalf of 
JURIS UHITQ 




For and on behalf of 
UVaf UHItlD 


2.j.a-9'2. 


J 
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«eCt/222«S>l^ 


HAHQWIA IIHITHI 

I. RICHARD FRANCIS VAtRT O&m, hereby acc^t office as « director of the 
Coi^ieny. 

Slgoed lAis 29^day of 0eceB*er tm 

RICHAK'FRWcis'VAlW’jwV* 
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Mounnt k Co. Trustees Lfalted 
as trustees of ^ Eastiaosr Trust, 
la fireovllle Street. 

St. Heller, 

Jersey. 2 t Deceaber/ 1992 


Oiir ref: 6£Cl/22288-i.AF 


Dear Sirs, 

Bjt; Hahonia Halted *■ 

He hereby declare that std^Ject to our ter^ and coadltlons:- 

1. The shares (the "Shares*} of the above naaied Conpany are registered 
In our MMS as follows: 

Juris United 5 Shares ntmdiered 1 to 5 of £1 each, 

lively United 5 Shares nuabered 6 to 10 of Cl ea<di. 

2. The Shares are held for you absolutely. 

3. ' The Shares will not be voted, transferred, dealt with or disposed of 
except in accordance with your written directions. 

4. Ve will account to you for all dividends and profits which nay be 
paid to us In respect of the Shares. 

tours fsIthfull/A 

C 

For and on bdial f of 
JURIS LIHITED 

For and on behalf of 
LIVaY IIMITED 
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Tot Joiis Umited, and 
lively liBited 
Id 6r«iv111e Street 
St Heller 
•Jersey 

Channel IsUnds 


Dear Sirs 
HahQnia_Lladte<t 

He, the underslsned, hereby Instruct you to take ti» Mcessary action to 
dispense with tte requlment to hold Annual General Meetings of the Cospany 
as fron the date of incorporation until further, notice. 


Yount faithfully 


...‘k.- 

Authorise Signatory 

WURANT t CO. TRt/STfeS IIMITEO 

as trustees of the Eastnoss Trust 


Dated 


day of Oeceeber 1992 



^ p 

States 

COMPANIES OnEESEX) LAW 1991 

Ctrti'fl'mte of 
Incorporation of a 
ilittn'teti Cotttpanj» 

Registered NusdSer 54172 

I HEREBY CERTIFyiHAT 
matn\ tssmo 

is this day incorporated as a company 

tinder die Companies 0ersey) law 1991 


Dated ttiis day of cwasa: 1992 



Deputy Repstrar of Companies 


Ceol. 
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States 

Hfundbl Servian 

Cy«UV»^Hi»««.BaBwt»a7.TN<%W.aHii«.Jw«fJ6»»TZ lfc|B83fl«aOO» ^IBaeWg. 


- 5.4172 

I$th Decentbec 1992 

On ttt* twc^ of tho fatorma^ suppliod to ttm firandsd 
Ser«i»s D^tiutnwS. COT^ENT IS HEREBY 6 RANTB}. fsunuant to 
tht CoRtrat of 8 oitow&i 9 .(Je»ey) Onter, 19S8. as anwrided to 


HASGKnLIHITED 

loissueupto lOfOOO shares of ooddnal virtue 

qI . .. £l.CK) ;each. 


For and on Mlvdf of the 
Finaice and Econom i es Comnrthee 



DcfH^Otredbr 


8l«cKiydwSe.A.Sr«lRUS.FAaL 
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IWFQRWTTOH FROH CORP(«ATE DEPARTHEWT 






1359 


Mxmmix 


CWAKIES (JERSEY) LAW 1991 

STATEHEKT OF PAKTIOJIARS OH IlKORPORAtWH 


NAME OF GOHPANy: . PROVISIONAL NO.: CP 760S 


KmiA LIKITEO 
IMTENDEO- REGISTERED OFFICE ADDRESS: 


18 GrenvlHe Street, 
St. Heller, 

Jersey JE4 8PX. 


STATUS OF COHPANY 


- STAHOARO TABLE ADOPTED 


Public 
or Private 

Yes 

Part Only 
No 


SIGKA'rUi;£S 
Of Subscribers 
or their agent 



Agent's Naae 


Hourant du Feu k Jeune 


D Q D D G 
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Hu inndo! niud agdnst RatoUn liodud h ic^ect of the MO ‘Etamact&a in the 
amogst of £12,150.00 egain iquata to the appe a xiuMie budget tie lad diassed of 
VS$18,0Q0 tbr bofli Cumpnfci . Agun flu kgil coai lAfag in le^xet of Ou 
iocotiKpilBsa of du Ou^igr oe inchidBl, i ^ et eniii g £415.£S ^ & paid 
dMaoBneets aaouet a! 1S15.S5. Hu btlmce irf tida asuunC (£50(0 t t p t eam a a 
ciaiiBhle poilt demcO. 1 have also iududed * ptotina DU flu UU fbi^ the 1S93 Bcenoit 
Tax liabiBor which It now pijaUe. 


HKSHLYCONRDENmi. 





1361 





. i 


P3SI 2 • SBOamtix 

M. Wefaaer, Esq 
26 NoTOBto. W9n 

After indutSng all iteaa sftowa tnfte Midiom Lisiftcft and F^nftia limited invoices 
I was left wMi as excess of costs over the US Doftar hidgets we bad discassed of 
£2,821.64 wbicb le^acsenls the bsdaace of bmts legal dme spent in respect of bodi 
ttansacdons. AswediscussedthaveiaisedtiusinaefoimafasqiaiatebiUmadcedfir 
dtc aseadon of Bshert Millex. 

Wiren yoo have bad a chance to review the enclosures please could we discuss taj 
eommems you may have so that I could aicange for a final hnraioing incespeaof both 
Dansacdous. 

Kiadr^ssds, 


Yoots anmely. 

For and on betalf of 



HIGHLY CONFIDENTIAL 
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HIGHLY CONBESOTIAL 
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HIGHLY CONfTDENTlAl 
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HIGHLYCONFlDENtlAL 
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HIGHLY CONFIDEmiAL 
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File Note 



OJEOTNAME: 
CLIENT MATTER: 


REF; 


DATE; 


Mahonla limited • Earait TV IhauscUm 
222684 ^ 

GEC 

23id KaKmbex, 1995 


Tideplion: coa vcn a a'oo witb Mui: Witster o( CIB. 

Miiic idetied to die luge pile cf gu txusmiste miiicts we wnid l»e lecdved Ibr 
tignuuie ty Milnnk ia die list dqr or two. He said dial lie Ix^ tldt treiild be tbs lut 
slgiii£cantpileofpa{nsiei]uiriiigairatteiitioii: inbtiimadfflinbBatiaaiiiitierEsliaoUbe 
dealt widitgr dose u our igests. ImentloiiM dm caacenis OattbeDinctoa of Mihopia 
bid eqieesKd about the costenti of the vKiom sgreeeaemi dx? bid bees to s^ ^ 

thdr cotieem that k bid not teen eleuljr tilted by tbe agenti that these doctmientt had beta 
tevtewed, tetied and atpovtd tbem. Miik cooflinied that this t«s the case and a^ 
that I pass that conSnaatiati bn m the £iectais. 

By nay oC bacbgiotmd MW sptdas about why this sansaciitm bad been cboses u me aatisal 
gas as the tindeiiirtngaxmiiodity lather than, as b the past, cnide oiL Theiationaleoddiese 
tiansadiatis is to laoduce an Income Sow tbr Enton and their telenet lax pinposes it is 
ioqioitaitt that this flow of inomte be deemed as lesultiiig horn the sate of inventory nther 
than flom tiading. The pieacnt stnicane permits the fimds flawing to Etson to he heated 
in this m a nn e r. Appaiendy it was deemed that the huge Baasactxnis preyioasi; confided 

mem that it was mote diffioilt to jns% a flow of iixmme horn fiinher ttaosactians 

icptesemiiig a sale of inwnhsy and for diat teason, <aad becanse Eaton am a major nmna! 
gas producer] it was dedded to connect the cuitem transaction to nalual gas as a commodity 

rather demon. 



1 


Permanent Subcommittee on Investigations 

EXHIBIT #187v 
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iHkAithliit 


ADMtNlSnUTlON NOTES 

For Rejj^sn;)' and Matter Nambtrs Conanlt the GEC Ctiuit list 


1%« Chase MaaliattaB Ba&kSFV Groop f^ooeylUc* Cei&pa&{es}: 

The Ess&soss Trust . 

ThcLiosTiust 

€ SasneviflcHiwmLSi^rf- 

SajaevflieTepaxLisated . . 

^ StcBgyflle Caspaa Lfanitedt^* ^ p's < 
sStoaenOe Addadc Uahed *' i (.ti > ^ 

^SteaeviUeTBSKLitmtsdl^ >*4rOi 
^Sioncvflle AegMtaTJraiiftfT 
Graad Status lusiited j •ii'** * 

^ Faaaoc ligated ‘^c-vs 
4 -GoMvale Floaace Laniteti 
' Weilsgate Limited v' 
f Tmwdi tlffiited v'' 

>&i»aU Limited 
v-^ * Comatus 

AxTBOudiUmiutd a,e;ie 
<-*. ““Kilwood limited 
Ahon* 

- Thwnaby Umhed 

PcrcoliaL utute d^ 

Wcstash Ulinato:^ 

asd admaustered pthor indi'vdduals oa Group 11: 

, •'^CR.VFIaaDceLim^ 
i CABCO limited 

vx^jiijoliaadLeasiBg^)Lixa^ 

^.....^^Tbetfofd liml^ 

Biohab Liia£^ 
ly^-VbsieaS.'Um^ 

^MehmcihL^mted 
* Rtmlnster litnited 
^Bocdos L^ted 
c Lockwell Limited 
^ Lkiktoallfai^ 

^ LoBdoa-IHygsifled Limited 
j^^CeUmDc Limited % 


Permanent Subcommittee on Investigations 


EXHIBIT #187z 
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•Hif EwteawTnirt 

Menirtat & Co Tnifteei Unijaiid, *« Jafiey teMeat fcuitwf ,to th« EmtaOM Tni*t 
(“EufiniMi”) iixvs v«ab«U}'$oa&s2«dtf» GHlowiss dstiili withretpe^^ft) tiis Euimo». 
(Ktotnst ie Co Tnsjtoca timitai U w*el Jy ovBtd by 4io Stney Uw fina, Mputiot in Feu A 
jeSBK}. 

EutmaMWUfetupalFfS&relianItMsFaipoeet. liitmiteai.MoiitsstACsTmittei 
Umissd, ii tooted »t 1» CSreovilo St ifetier, Jtaty, Enbioft ameaSf ow» 

*pjao»m»isly30 ipodiiirntpoM Je*rpi»«<S«at«!nq>iaia»«llof'»*jdiii»favo{vedh 
traioaefioof oSised to Eaalmoaa by Cliata. Eaaaoan; agroas a &e &r atlowiag iti comptmaa 
10 pKScipate in iratisaetioia brou^ to it ty C3jaj«. Paifidpatf oo k atidi tnomstiooa is done 
oo ana’s leng* teniu. ftofia generated by thi eomptmea am j»id si dividnsds to Eiftoioii 
and diipecied to various cluritiei from kas to time ti detennked by the trustees. 
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M«hi»nl« LimlttA 


Mihoou Limilwi f MiBoaii.") ii ■ Jeticy repitmsd eosapisy wilfc nesanul eqaity ctpial Iti 
(lock it v^liy owned by tJencyebuibit trait called Ewimou. tlie tmit it ttbiiaittared by 
Mtnartot & Co TntitMt, the tract irm of iettey'i Itrjett Itw Sna. Mocnizt do Fea & lease. 
DvaetcoxafbUiosIt etc tlio provided by Mot>nst£i Feu & Jet2ss. (Mounntiicbo 
Chate’i leney I^il coumel) 

Maltoidt’t only buiisr^ tedvi^ it A* trtiottetaig of [d^lctl o3 Ctsncdoss tad rslxled 
bedgisgifiniscmgxndiscuritycBcecisfiiti. ttbu only cstored into Irtaitcliotabroa^ to k 
by Cbise. It bu ippcasted Chtie ti ,itt tgentfisf Uie pcipota ofmtotgiijg eU mtsatt ralitod 
to die pf^eti oS c(»ittcts eoteted kto wnUi Earos Qxp end iti sabddkrist. 
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Q CHASE 

THE RUNHATTAN BANK 

LEGAL DEPAMMENT 

2^ Me AveQae,40di Floor 
1^c«Yo*,Kei*Y«i 10017 
TdseopicrHx (2l2)2?&-73a 



CONF3BE^mAUTyN0TrCE 

TMr/be«WErMaM|« 

wUch MtOffimud. w w' ipU fiF arU^frtAp^ ^ rfn ai ^nthjn’ ■rdb rt Maw sftib 
fjmhmrta U mdtliitmaa^kttnvr, 

tHrmifmA 


FACSIMILE MESSAGE COVER SHEET 

TX3i 3uEeC«iter 

Mahook 

mom M^tevy 

PHONEi (212)270-5951 

BATE; Dcccmte20.2000 

Noml>er of Fas« Traosmittlitc (includinc Cover Sheets ^ 7 

Telecopy DesHiutiaB - Fltone Kiaabers Q! 3-44-1534-6(^333 

RE: StoneyUkAege«a&oaMofDueeuirsMbnrt(!skeQfmecUonv^&w»iv 

MUiomo {nonc^ai 

F(rflowlngplee»9fiMfc«^offlieel»ve rrcf weoeed docorneats roarted Ip incficcfc gy 
eoBgwepta.7l l Mv e »ewfe»^ dadl lafaaet ef MahodeKiOgJ O w ifeai le ri end 
»e e^aatB dc waaiaM oa h <18 beag iwodad euCf vw>nld flow gwi tbe agate 
tegerdg^ &e pardbew of ges fioffl £KA did aot ideotify tad ipprave the Mc:^ 
Afircoacat ud tbe Emo o Qaemtee. Tbete winowe idiaold hv t uIwUi e U lbr iSiancr io 
ttiB Bl rt &omthe lMtE a n a^jM&hoMtti K Mic d^ OwooMfitAerootetiadL 
■awuatofdie Otaiw;ioo i»tl?ceawdaced»f330j^QOO>. Isitllf.iiKvevHnoidsrbe 
two Pudhtten of 1^ saosid SU iraa Mileudt. Cbite tod moder fictaeal laniiialufc 


«»S1sKH 

L«e/tQ9*< )«set 


nvsil XrOQ «tzi ou Z 12 t)M 9 « 0 «Z. 6 Z* 3 XO 


Permanent Subcommittee on Investigations 


EXHIBIT #187bb 
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Tbe bserd n)inul4»ft{|ectiflgtiai 
feoa^ when ^ tom ibcctww p ccp ira i.) 

nmdnd^&eBDnfr^MaboaUNianlGBidcxunciitt We 

- ftnved &6 od« dxmaotx ti 900Q >s tfa^ htve bees co^ 


TIcmb Oil me jrottlKve ex^ifBes^cejs. 

As e^wi^ asaussu !x i;raii^ 


mrntvM 


WW9'i Kief 


TOm 1SVX3 


-MU &£7 et: fTue edof.ez’sia 
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STONEVnXE AEGEAN LIMITED 

MINUTES OF A MEm» OPDJBECIOES OP STONEVSIE AEGEAN IIMHED HELD 
ATaGI®mXESrRHr,STHEUER.JERSHr.CLONTHEDI)AYOFDECEMBEX, 
20Qa 


FrcMttf: ItaNoaet 


Cbmh-mmm: 

1. Mr Ijlioorwu ti^Icdcd Oniman for tbcpaspose ofdie MeetSag, 


MlMvtm 

liftied Qvdrmia of&tf Meeibk^ 

FioasdiisTriiMHurtSasc 

X tbc CSaircus iMed '0ait i&e CoagpaoQ' ^ b«es lovhed to enter Into ^ 

trtmsBdiQns imoh^ iattf fusIiBse &e C^isptztr of 
Tbs ehnac Kferiattea BaaL CCIuoOab « Ftp eWboih. yffi'*** ^ < 

H, Art.a-r«* 

The Cbutisn OTtal in ordc k) |t>« tfEbstlofite tnuaacficNDS refered to 

CkmpanypropMMrilteeptflri^ iswot*fx«i xaiilbocaseia«y 

(i) AFkedPriwiFflrWfgrf 

bdweea ^ CttsqniQr nd OttM «iU agree to adl to the 

Ccaaptai tad tbe Q»to*<7 *&>» ^ paahm &» Ciaa* qainddcs eP 

Totunlcto at tlieiBintt, to Cbe9uKrdidei.wia> toe spedfk^^ d« 

t(aiQa lod coodtooiu thereto ip^el 


G>) AMaq^Agreea»eg g ^*':^MHni18aMai:^AtreegM»ntobeiMdebdi^^ 
Itos CoR^tte^ aad CliM vAoriy d« Cen^aoy igrre to poet coSstonl wi^ 

Chase to aa amooBt eqred to the CBcn 0f i&y) of tbe pBrebise ptiee of too gas 
to Ik dtdmxtsd mdto tbejS«»»«4-0AyK Agreement erne the tnn^ 
tafacoftbireBwhiag odonJy to Wd^htoodaa ^ 

Ajpeeawt. ^»4t. 


nwAS mAmfovsLY resolved fyt* 


(a) li»CoBapt(Qr:* 



J«W 


?¥sn ssm 


am au m wn eeaz.ea'OKi 
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Chisc t^oD oettns &end^ 

^ ei!ier^tbeStaQev3fe1»^^AgicsaK:d«adp^ 
upon the tenss tbmoli 

0^0 <»^fflfa}«Ufac:ke&er deeds. i«ieeaieBls,SQtSca.!ft^ 
dcKumcDU leqtaested Qow^ cr !a dtt iutute iB^ or k comeedon 
tbcvgmeado^MTgcmerasofthetranMdMMM 

]t«i»sklhelaiC3smofdieCca^iftD3rto|isrdb«seqiH»dtiesaf8alund^onB 
prcpeld Usis «s ctmtowipted hy fee ibaw mraitintird ^gfegmeriH mm! ■mkr 

fato Mch fif ^ docositdi aad^ ttiaaedott ndbrcd to the Oittman is 

»pcdficd la iCT^a &o4f») above. — 

(c) ■ A diifl eudi flf fteg e ^wi nftfflrr Agteaocot wad fee StoocviHe Mk^ 
. Acreexeeal khoi^ifpremd «Bd CB)' of&e 
su&erised and to caeeojie d» nme for aad 

nihe fivn (d'the Mid diiSs CQ^ !Bodlfic>don th»ao tt he shall approve 

lus dsenef 1 » b* Mmeloev* c^deaee oAii i^ee>« 2 . 

i0 Aj 7 diieetsr ed tbe COGSpuar Is hes^ •lahoM ibr tsd tt) beb^ 

Csa^Mi^ to bka tueb t^oo, la do ra^ dtUigs cad la smote cad weqM or 
4div<er xadt odier deadi sad doaBaeds as mg^ W fsqabed under or *i sash 
IHndor deerw or edmaUe te eotaiKtict sdth 

ao&eclsed bdaefiagst^.mb ocImv deed ardaettmer^ to Uia fttdb foRs md 

coatdo tPuA icRE* si a^ Spe s tDr thsi! i^^nve hit ^snef to be 

coQclushv evideaco dat die £»o of such ofiKT deed or documeet as occe^ k 

i^^Saoved Iqr die Cooi|xi^. 


Tensikiaias: 

4. IbenbelssaofbtiWbtadQessl^Meelbgwu 


ChadmiM 


Wfl/IWI ftGSi 


^v»n xrm 


nzL m ttt »H<e OMt.ot^asa 
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STOKEVTU:EAEGCAKU^aTTO f 

MrmJ1^0FAME£XIHGOTDBiE(nxmS0FSTOBVEI£AEGEA^ 

AT22 CaiENVElfi STREET. STREUER, JERSEY.Ci. ONTHE 0 OAY OF DECEMBER, 

2000. 


hrcMBt: Im/«qks 

RidttdF.V.JoBe 

CSwibnu: 


1. MriJ«nxa«w«{^?<N&ledCb»riaaanlbrdtep^ 

2. . TteWjgBta [J^tfteprtdo os McxfeigcrTfaecttiiwcreta^ 

^ &e {^82ina& of ftacMaedas. 


FbmtBdoe TnumctleAts 


y CbfKTBBa floied IliBt ^ Cce^anjF Issi ten teited lo enter bto i 

tassBctbcs Isvoh^ Hiter ^ te »Ie liy &e Con^tt^ of ipxBthks ^ litttM ^ 

^ /*'*Wiitlf*Ti»gfa.iof£nTtaEaritr10Ea.rBnRBthyri. 

Wfc.raid-4i » tVvW^ 'h*^04Ji‘tAfys ) 

• — ' ■ ■ lfeL*fete«aa^cgttitacteriottecflBrttogwteeaaiKt»attfacdto>bovcfte 
QaifflBaytwBQteteggerte.lgaeqrieeeatM AecMcnaiv' 


w 






A Faced )Me<iEorwird Cortnct ffli[r^¥iw Agwancar'j to tMTote 

tewea ^Eten BiaiQr] cad ^ Cnofw? wtei^ tiie Cn^pvBiX 

seS to perm Ecd^] aad iSsam £ac^3 <>8^ ^ pBsimas £am tfae 

Cp re pmy qaRstttkc of astuxal gn at the tteac, fas die qwmUdes, wHli the 
ipccitetkCTaadnpotttetexiasaadciadakmtfacie^ 

KlXie^ Aptaaeat (dae^^Eam M«ndis AetMaicar) to be &to& 

letvveea [Eim wiS toe Cot3ip«7 Vtedl;^ toe [Eartoi BitH;] ^ agm 

to ^ eoUatjaal %dlh toe Coapeajr b aa emounl eqod to the e 
toe poRtee isbe toe gcs to be dcdh^ejed Boder toe T 
over toe mtoed to xeacmb^ actaaJ ^ to be ^vescd^ 


{c} AQsna^C&.'pUuMKirfi^lCamiri.OtolKJiswilvEmo^^^ik 
&wnraftocC«npiay'wtoet^&go Qi!W.^gaa agtoetoeobi«c»toia$of . 
paco Ebtoy] ondar jbi Thbd QO i Ai Aptem \iL 


»$se# 


'Vtsn mas 


ifu 9Lt 8U ftMe »m.e;*s3a 
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n WAS ^mANiMoua-Y kesolveo 

0) tour lido .^^S?§i^A|nnDeii( tad .loBtttturiIgtf IQ |Emm 

on !Ritcrbdo^tEQ(&QM7]ltes^A|pMiseidi^se<d9|&!^ 
posot coUsteisI the Oevti^oi^ xftt 

MX(^&ftpttenSE^}Ck«fie!w&oa£met^&»p.laia9>ca^^^ 
oU^ttiooi 49f pmoQ B^] «ri^ tuder V to cxoM^ 

0y} Oiler Isto oS fodb crther dec^ ^ieam»t^ no^cc^ 

A)omMtttittqoaaedaotrcffa<hefaapeMdtftgfaeoflrwgoB<^ 
fbow¥ »ode^ aSJtenxals or the tmuaeiiot^ 

(b) .^wukihels^Ratts^teCbapu^lQicSquia^l&sefoiOsBlsoioacpfc^ 
h«m n cooto^iUldi hy the menikcted esToaiioio 

sltbtioemcrntnilicInBSiGS^K&mAtef^ihcO^ 
fB*o{BSiTO4(t)»beva. 

(e) A of eadt of die TVW Ofi^aSuj^lj^rceceKnt, f^sron 

Agnecaetd Bid [fititt Ea^ OiOKouM it ]ierdy i^tprored aoJ ^ 
the k hot% Bi^onoed i»d aspovicrcd IB OKc^ 

■ad OR btUf of (be Corapiuy in tto tbnn of Dm idU dnAi iHih Ach 

otodEScsifeoi tbesdo IS k thiS oppttm, U« execodoft theioof » W 000 ^^ 
evidoee of Ms iqipcsvaL 

(iQ As; dSiectsrof^CoB^iuy k hen^iothocliiol £xaad {» be^ 

Ceie|tuor to tile ludi ictioB. to ife to^ Mags md.to eRCeoie and aeccfit or 
ddhcr ndi deeds tad doouserds IS las; k leqsktd iBder or 

Dsecior deemiecomi; oradinial^ M tonoeedoc «ddi dietsaasacdm 
iads)riAsd ksid ib; s»di odkr deed or dacoaoit tt k M sock fb^ 
cae^tesnts*ssac^l^m3srd]i&^^9(ovehkettoi&ad^^ 
cvideace dtttdB &oa of «i^ other deed ordoctaaa< mi oiecotB! M 

hydttCnnpiiy. 


2 


ismor* HSM 


vtiart trm 
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Tcnoisatiim: 





4. ltetbdagQofs^b»lnma«M£ed[«was(iu^d«R!dL 




3 


£M/tee‘< Ks»f 


vmt tsvso 


8IU 0U ZTS CMtO 0M;.»*3Sg 
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MifUtles: Agei^l-eRer 


jss«jJ 


Prom* <Pna5p.Levy<5jcfiase.eom> 

To: <Juli0.caftef©mour2ntcom? 

Date: 2212/0321:5358 

Sub|eot M.'^o<i^5ior>e\ft;1e Minutes: AgertcrteBsr 

As I indicated in an ec^dief email, attached ere clean and biacUtned 
Yarsions of the Malania and SloneviSe minutes you lorwarded~as well tn.a 
draft of lha agency luiter. Please nute-lhat althoui^h the Me^ionta mlnutss 
would suggest trrt :«o uge»v;> tellers would l>e preyared. we delemiined thal 
or^ one was csecess;ify. f^ease tiawe 8iis t^epared far exK^Bon on 
behalf of Msfurai Gas KimSien and torwarded to my coife^e. 

Me&sM Vogoi, in my absence. 

Thanks 


(See attached .f3e:t>-t»liunia-ENAC!ean.^X3{See aUadieO fie: M«honle-£NA 
M»KedXtOC) 


(See eftached fan: Miiliorua-Puicj^asers Cte8n.00C){See atoched file: 
M8horila-Purc:ru:.sersMarkedJDOC) 

(See attached laccS'tHiQvOe-r.hase De8n.DOC)(5ee atladred file: 
Stor0v0a-Cft85? 

(See attached fie; S!«ieviB(h>ENA Clean.DOC}(See sitached Re: 

Stonav!ae*ENA MarKed.DOC^ 

(See attached. Re: ir.:ocogency.DC>C} 

CC: <nnr6ih.65sexc3lef@moo»attt,com»,<5nn.)ames@mourantcom>, 

<MeiissaC.Vog«t<t»cnase.com>,<Jeflh^.¥V.Defi 8 pins@cJ»se.com> 
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m> 

Motirast & Co. Uadt«d 
Aonual Review - Comp&ay 



MatgNo. 




C^ei^Kame 




Client Type 


jurisdicUoa 


TaxsUQB 




Icegudal. v,.\,aV°>a 


Period of this review ..\WV>SLiAAk. to 


<3ro^>s 


g;(iauP 






MFE 




cs 


W«k Group 




Company Limitatioa 




[PubUeCo 


Has the cUect been verified? If HO cany out the veriiicatimt procedore sow and attach a copy of the 
yeriitcation form to this review. v/QA:ie«a.O 


Omuneats by Croup hhuugei^oinpUaaee 

M& • ftwagMTV fet#A<€» St «u lotAfT foi»\ - fesiCBufeS aueStV4«rF' 

'TO 66 CeefotwAaro tUteeisTV iiOif 


‘ certify that the details for this client have been fidly reviewed, are correct and have been updated on 


1 JobstroamantlSIinx 

^imltustralor 

Date 

^ja \-s lov 

l^^^^^^llllllllllllll^^ 

^oi^Maaager 

Date 

aS“* •ox. 

^SSBBi 

Seen by Compliance 

^^Sj6.WLi— . 

Date 

iiUU' 

mgssM 

ATTACHMENTS TO THIS 
Register of DireetoR 

iW 

- 

Verification Form 0f appropriate) 
























a(e ofTransfer from Previous AdmixiUtrutor 


( agms;egms 

{ Da^ AOM due 


\\>a \=4a 


If AGM held was it cotrecUy convened (notice, quorum etc) 

JMHo. 

Has an EGM been hcdd since the last review? 

¥es/Ho 

If YES ms it correctly convened (notice, quonan etc) 


Have spe^ resolutions been filed with the Re^strarof Coo^sames 

Yoi^fo 

Have minutes been entered and signed? 

-SWNoMA. 

SYNOPSIS - — . 


Name 






V\ ->41 ^3 


Appointed 


a,“v\ia. 


If them have bees changes in Directon or Officers ranee the last review:- 


Have changes been entered in the minute book? 


Have le^s of acc^tasce^esignatlon been filed? 

¥wj>lo- 

Have changes been notified to overseas Agents? 

YetOto 

Ha^ details been entered In the Rcg^er of directors? 

V— A.T- 

icsirtv* 

Registered Office 


3SL c:,«&v3vtOwe ss»rTiustiT' 



















L38] 


?■ 


n 


nnual Return Details 


A^SisMtaries •3iu.4«xS3«-' <y^ SecjsSSwA 




Does Authorised Share Capita! agree with statulo^ records? 

Does Issued Share Coital agree with records and issued Share CeitiEcates? 

1^^ 

aissorstee- oJLOv.i^l'll teVtiue ^ 4 — 

Shares io,cco( 

\Ci 

Shareholder 

Total Shares 

Joint Hoitton 


S. 



■s 




’f there have been ch^ges to Shareholders since the last review:- 
Havc alloBnents/ttaasfcrs bees catered in the minute book? 

Have new share cerdficates been issued? 

Have declaradom of trust bom issued? 

If yes have tbeDOTs been placed in safe custody? 


Y e a^fo - — 


Bcnefidal ovmer 


i Inunedtau 


\oCi'% 






Has there been, a change in beneficial ownership? 

IfYcs: 

Have detdls been sent to the FSC? (Exempt (^mpanies otdy) 
Have new owners signed an Admimstration A g r e e m ent 
If No - reasora why not 

Have new-manben sagged an agreement to waive AGMs? 


TAXTreasraent 




Date Applied Fot h, Approval Recdved-;^| Dale taxpaid gtjxW* 


If Excai^t Company has the atemption fee been paid and arcccipl obiauicd? • 

If Company tax lendent in some other jurisc^ction ~ have overseas tax »lvisen been appomted? Yeo^Hb ^A / 
If 'foreign* investment company - has Exempt Tax coocessmn been applied for and granted? . y as /Wo^ ]^ ) 


PowtspfAttotiagr 




BAJIKACCOUKTS 

Have new bankers been appolmed since the last review? 

If yes: Have mandates been sent to the baid^? ^ 

Has it been nunuted 

I Date of Last Acwonu 



3.o\»a \oo 


W\cCoOVOr<S. -tO 

SO \S1.000 


YcarEad 
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OAN ACCOUNTS 


li 


Hw1aartsb«cn«dvanccd/cccd»cdsuice'thclastrevicw? | 

Have the {cnnsofihc1oaa(s)be«i reviewed? v^scKoac-'O— 

If yes: 

Have the terms bees nunided u 

Is dreisas^ojpy of loan agreement m safe oistody? 

Is a photocopy of the agreem«an in the rokute book? 1 ^ 

Amtherepa)ina>tandmterestdale$diansedQnJobstream? OivV* 


INVESTMHNTS 

If the Compsmy is lioldkg any investments ccmtplete die Investment Supplement 


I PROPERTY 

If ihc Cfxnpsny is holding any properties, complete the ProperQr Supplement 


CUENTCONTACT 

Do we have good contact with die client? e-v-t-K»46, Ci€.^ 

If NO with whom do we correspond? — « 

(contact address to be entered on Jobstream) 

Frequency of contact is this adequate 


CUENT SERVICE & ADMINISTRATION 
Has all outstanding corr e s p ondence been dealt with? 

Arc jmu aware o f any complaints by this cliwit? 

If YES has Compliance been advised? 

Has the client altered the type or style of business since the last review 

-f YES should a stu^icious tnuisas^on be reported to Compliance for investigation? 

Are there any fecial rcpordn|/eonrespondence requirements? 

If Yes have these been noted on the file ai^ on iobstreaffo? 

Have these b«n adirered to ance the last review? 




To whom are bills to be seiu? Vwii-. 1 

Are the hm>lces raised in line wik ^ latest 'fees l^ter* sent to the cErat ast W \cxD 
Have fees been revicweiwth the cUcnl? 

If NO please advise wbesa fees were last discus«xi with die clieoL 
Has die latest imreice been sirttlbd? 

If NO please advise reason if known. 
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From: 

Garberding, Michael 

Sent: 

Friday, September 14, 2001 9:09 AM 

To: 

Jeff Dellapina (E-mail) 

Cc: 

Bills, Lisa; Quaintance Jr., Alan 

Subject; 

Rop Letter for Mahonia 

Jeff - 



As discussed yesterday in our call. Arthur Andersen (AA) now requires us to have certain reps from the Swap Co.lhat is 
utilized within the prepay structure. The following attachment is an example of what the letter will look like. With regard 
to the process (as the trarrsaction reaches completion), AA will send directly to the Swap Co. a letter from Enron that 
cescfiaes tne rep confirm process along with an example of me rep ietter. The Swap Co. will need to return a signed rep 
letter to AA on their ovm iettertiead signed by an authorized member of the Swap Co. (that is similar to the example). 
Please let us know if you have any questions with regard to either the letter or the process. Thanks for your help. 

s ^ 

RepisBi'S-liOl .dec 


Michael Garberding 

Enron Americas Global Finance 

Work; (713)853-1864 

Fax; (713) 643-3602 

E-mail: michael.garberding@enron.com 


Permanent Subcommittee on Investigations I 

^EXHIBIT #187dd [ 
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[Date ,2001] 

Enron Corp. 

1400 Smith Street 
Houston, Texas 77002 

To Wliom It May Concern: 

Re: [Malionial fthe “Companv") 


We confirm: 

1 . There is no restriction in the corporate documentation of the Company 
limiting the number of entities with which the Company may conduct 
business. The Company has undertaken business with a number of entities. 

2. The Company has assets other than those acquired tlirough 
transactions with Enron Corp and its subsidiaries and its affiliates 
(collectively “Enron”). 

3. The Company has unencumbered assets, w'hich are available for 
application towards obligations ow'ed to its creditors. 

Yours tnily. 


Signed by: 
Title: ' 
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From: 

Sent: 

To: 

Cc; 

Subject: 


Garbertilng, Michael ' 

Thursday. September 27, 2001 1 1 :47 AM 
‘Julie Carter' 

Quaintance Jr., Alan; Edmonds, Marcus; Kolfe, Brian 
RE; Mahonia Confirm 


Jul.ie — 

Thanks for your -message. You should have already received the confirmation from Arthur 
Andersen. With regard to your comments below on representation can you please make 
the representation up to the point of "or consolidate .. principles." Instead of that 
sratement-. can you please add a sentence saying the following, "We don't comment on 
Chase’s accounting, but Chase does not own our ownership interests." 

Please give rae a call with any questions and thanks for all your help. Take care. 

Michael Garberding 

Enron Americas Global Finance 

Work: '713} 853-1864 

Fax: 1713} 646-3602 

E-mail : michael . garberdingSenron . com 


Original Message 

From: Julie Carter [maiito : Julia . CarterSmourant . com] 

Sent: Thursday, September 27, 2001 4:43 AM 

To: philiip.levy@chase.com; Quaintance Jr., .Alan 

Cc; Garberding, Michael 
Subject: Re: Mahonia Confirm 


Dear Alan and Phil 

Ian has the following comments: 

Everything is OK except for the words "or consolidate. -principles . " in 4 as this is a 
matter for Chase not the board of Mahonia. 

Kind regards - 

Yours sincerely 

For and on behalf of 

Moucant & Co. Secretaries Limited 

Julie Carter 

»> "Quaintance Jr., Alan" <Alan. Quaintance . JreENRON. com> 26 September 2001 »> 


Julie: 

I am forwarding a draft of a confirmation to you for Ian James to 
review. «Mahonia Limited Confirm. doc» 

Our auditors, Arthur Andersen, will fax a signed, copy of this request to 
you at 44-1534-609333. When you receive the request from Arthur 
Andersen, please fax Andersen a confirmation in response. The 
confirmation, faxed back to Andersen, should be the second page of the 
above document on Mahonia Limited letterhead. Please have it signed and 


Permanent Sufacommitfee ob Investigations 

EXHIBIT #187ee 
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dated. Arthur Andersen's fax nuffiber is 713-646-3555. Please also fax 
Enron a copy of your confirmation at 713-646-3602 (attn: Alan 
Quaintance) . 

I can be reached at 713-345-7731 if you have any questions. 

Thank you, 

Alan Quaintance 


This e-mail is the property of Enron Corp, and/or its' relevant affiliate and may contain 
confidential and privileged material for the sole use of the intended recipient {s) . Any 
review, use, distribution or disclosure by others is strictly prohibited. If you are not 
the intended recipient {or authorized to receive for Che recipient), please contact the 
sender or reply to Enron Corp. at enron.messaging.administration@enron.com and delete ail 
copies of the message. This e-mail (and any attachments hereto) axe not intended to be an 
offer {or an acceptance) and do not create or evidence a binding and enforceable contract 
between Enron Corp. (or any of its affiliates) and the intended recipient or any other 
party, and may not be relied on by anyone as the basis of a contract by estoppel or 
otherwise. Thank you. 


Website: http: //www.mourant. com 

The information in this email is confidential. The contents may not be disclosed 
or used by anyone other than the addressee. If you axe not the intended 
recipient, please notify us immediately at the above E-mail address or 
telephone +44 1534 609Q00 

We cannot accept any responsibility for the accuracy or completeness of this 
message as it has been transmitted over a public netvjork. If you suspect that 
the message may have been intercepted or amended, please call the sender. 

If this message includes attachments, please ensure they are opened within 
the relevant application to ensure full receipt. 

If you experience difficulties, please refer back to the sender. 


2 


ECd000094418 



1388 


Mahonia Limited 


?0 Sox s; T«); 01 sa 609CO3 

21 GtmviBe So-ese F*s;i3iS5* 6C39333 
S< HtSier Telex: *19206* 

JeysiyJE*8PX (nuntaisonal 

Chxnnel hUtwii Tel: -H* 15>< 609003 
Fsx; -*-*4 353i* «39333 

OiwtDixiOiBiSOWJr 

Arthur Andersen IL? 

28 ScplOTibcr 2001 



Our ref: 0809/g i l^nFitv' 1 09264/41 2 1802268 


Dear Sirs 

We confirm the fonowing informaiioD abovn Mahonia Limited (the “Company”), with 
the foilavsdng exceptions (if any); 

1 . There is no restriction in the corporate documentation of the Company limiting 
the number of entities with which the Company rosy conduct business. The Company 
has undenakea transactions with entities other than Enron Corp and its subsidiaries and 
affiliates (“Enron”); 

2. The Company has assets otfjer than those that will be acquired through 
transactions with Enron; and 

3. The Company has uaencumbered assets, which are available for application 
.towards obligatioTis owed to its present and fiirure credstoni (including Enron). 

4. The Chase Marhattm Bank and its consolidated subsidiaries do not own foe 
ownership interests of the Company. 

Yours faiihfolly, 

For and on behalf of 
Maboaia Limited 



on Investieatiaiis 

EXHIBIT #]87ff 

^teOUESTHJ ST JPMC 


JPM-6-03122 




Q CHASE 


Dale: August 6, 1996 


To: L Sclafem 

Mark Staines 

cet Dlai» Butterfield 

Edwin Jenkins 
JohnConer 

Frcmi ^niamMacmabcr Pfteoet 622-8803 

Res Prepwd Forwards 


I lave leesfvcd t of forwif Uia: I belkt^ was {st^tred hf atmtSseu msumtf a few maodis 

ago. I have review such Ustlng for the purposes of determinlni whedier tty batasces should be lechussifled to 
loans risk irjinaicnem assets^Sal^hleSr h ^aaext, a pos s ible aKouiubg psUqr woeld be dM a 
transaaioa not ausing meanlaeftil market rUk u ofa reporting date should be elassifled at a kum . vdiDe one 
cauring msar^lb! mariiet r^t si»u!d be reponed » a lisk ma^gemeot ass«/I!abnk/. Because socne 
Bassacdofis have pnsvlsioas that periodicilly cttvcn a lixed dollar exposure tsto a fbied cunmodf^ exposer^ 
the policy would require monthly monhoring of such tmsuctlans to a ppn ng k itely clauii^ the lelaied JwlancexT 

Based eii my imderstandiiig of the terms of the listed ‘‘prepsid forwirds* the following transactietis should be 
RelmlRedaskiins. 


COUNTERPARTY BALAHCB COMMEKTS 

JNMM 

Hydrocarbons S137 The!nltia]balaneeefS307MManK>tiizesrnonth!yoveranve 

yearperiod Eedi month, Ae Ibtd dollar balance du« la 13 
monthly Is converted bio a fixed crude o8 amount bas^ os the 
price <ri*a related fUtuKS citttnet ihm hedges the Bank's 
expostee. The eworaodlQ' balances dtie over ihb 12 month 
, perbd should be reclassifledueonunodity derivatives, vihile 
‘ therana btoa balance shot^ be ciusifl^ as « fatt. Nme ^ 
aqj^^^vas caubllsbed is the Bank's counterparty to avoid « 
pt^Bui ReguhUMy bnm r^sr^tg delivety of ^de te i 
Bamk. this priced leeoeB^efrecdveiyttnselicUtu the 
SPV. 


Enron Natural Gas $113 The dad ^ctuie and proposed accounibg are stmibr to the 

&Beh Ky&scatbcas but dm eotainm% Is nttual ^ and the 
bitUl batttea w« S225MM. 


'QuBaKtt^INtxsfcnotm theflx^doflvexpMsrewSleimertbdotaahn^mat 

Metals ^ exposure duringNovember 1996 and settles on November!?, 

1!^ UniQamvmi^thebaitz^rdieuidbe'iepmadasa 
loan. 


WGHLYCONFIDENTIAt 


Permanent Su bcommittee on InvwHp ntiAnc 
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MG Gas Service Inc. S22S According to line management, the counter party deposited Uie 

prrxeeds with the Bank and the commodity mk from dtts 
tranuciion was immediaie^ oifset hy c dif&tsnt eommoSty 
iransscticni with the sane ravaieiparcy. They abe said that the 
cotiaterpsty derived tax benefits Irons these wsssacitoni. Tte 
asset shocid be tepcxied as 8 loan. ! have requested 
documentaiiim as to the deposit and ^setiiag transaction to 
tkunnlne the appropriate ri^ based capital repotting. 


Two ether inaiacttoni (Cl India for SSI MM and Industri'as Lulsmin Ibr S9 MM} were listed as prepaid 
commodity tranmctlons. but these deals do cause market risk and art inciuded in die traders* bollion arbitrage 
book. Under Old Chase's repming practice, however, the net market value for ai! transaerion In a given 
commodiiy is reported in other assets or liabtlltits. This menu to be contnuy » FAS Interpixulion Mo39. 

Note that under the tetmi of « iindiflf commitment to El Ifidlo, this company has the right to extent the ntatarity 
of any related mmsactlen conilnuouily oniil tie expiry dale of >Jovemb«r ID. 2002. The existence of this 
commitment is ;^oi»bIy the basis for an Old Chase's GKM Risk Management policy staling that these deals are 
not considered to be historic rate rollovers. Despite this commimeni, the current maturity of a transacitan has 
been used for risk based ctqiiial reporting purposes. At a minimum, this seems to require a ch«ige. 

Recently, several proposed transactions have been refened to me that aisa cause cencem about Old Otase's 
balance sheet reporting. ICM CtHttrollers has st;g|ested that they pvpare an ^ue paper th^ would be the basU 
for c-xtensive discussion among narxelves and subsequently with you. 


HIGHLY CONFIDENTiAL 
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MEMO 

OCCIDENTAL PETROLEUM CORPORATION 

LOS ANGELES, CALIFORNIA 


From: 

Subject: 


J. R. Haveit and S. Kumar 



Brian A. Levai 


Proposed Pre Sale of Gas 


Date; November 16, 19S8 


cc: S. P. Dominick 
A. R. Leach 
R. Pined (AALLP) 


This memo wiH summarize the accounting implications of the proijosed pre 
sale of gas that is currently contemplated. In short, Oxy would receive an up 
front cash payment from Mahonia for the commitment for Oxy to dehver 
certain volumes of natural gas over a 4-year period begin n i n g one year after 
receipt of the cash. Simultaneously, Occidental intends to enter into a swap 
with Chase based on the same notional volumes of natural gas that 
corresponds to the delivery obligation tai Mahonia. Under the swap Oxy win 
receive the floating price for natural gas which will correspond to the then 
current market price. Oxy will pay a fixed price for natural gas. During the 
first year of the five-year contract no deliveries of natural gas will be made 
and no payments will be made or received under the swap arrangements. 

Current accounting pronouncements do not specificaDy address the tj^e 
transaction you are contemplating, however, I have discussed the transaction 
with Roy Pined of AA LLP and can provide the following guidance. 


Balance Sheet and Income Statement Impact 

The receipt of the cash will not be booked as long term debt, however 
disclosures that are similar to debt disclosure will be made in the footnotes. 
It vrill be recorded as a separate line on the balance sheet under deferred 
credits and other liabilities. An example of the caption could be “obligations 
under gas sale agreement. 

:An imputed interest rate should be calculated at the inception of the 
transaction. Interest expense will be accrued and added to the liability on 
the balance sheet. 

As deliveries are made under the agreement, Oxy will record revenues based 
on the imputed market-related pjrioe curve of natural gas inherent in the 
transaction which would reflect imputed interest in the transaction. The 
effect of the swap will either be added to or subtracted ftom revenues based 
on the net position at the monthly settlement date, which in effect will be to 
report revenue at market prices at the time of delivery. 

Footnote Disclosures j. 

A full description of the transaction must be made in a footnote to the 
faucial statements, similar to the disclosures made for long-term debt, 
including the imputed interest rate. The initial transaction must also be 
disclosed in management’s discussion and analysis. The footnote disclosure 
must include the delivery commitment by year for each of the next five years 
writh a total for all years after the fifth. Tte commitment must be expressed 
in dollars and in volume. The details of the swap must also be disclosed. 


Permanent Subcommittee on Investigations j 
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Page 2 

Proposed Natiiral Gas Pre Sale 
November 16, 1998 


Oil and Gas Reserve Disclosures 

The natural gas delivery commitment will not be deducted from Occidental’s 
oil and gas reserves. This transaction will have no impact on Occidental’s 
year-end oil and gas reserve disclosures. 

Natural Gas Swap 

The natural gas swap will be subject to current hedge accounting rules, 
primarily FASB Statement No. 80 Accotmting for Futures Contracts. Under 
current accounting rules, as long as the characteristics of the swap 
correspond to the price risk exposure the swap will qualify for hedge 
accounting and no mark-to-market adjustments will be necessary. 

However, on January 1, 2000 this transaction will be subject to the new 
derivative disclosure rules contained in FASB Statement No. 133, 
“Accounting for Derivative Instruments and Hedging Activities’. Under this 
statement Oxy will be required to mark-to-market cbmges in the value of the 
swap AND the delivery commitment liability. Both mark-to-market 
adjustments will be recorded as a charge or credit on the income statement. 
To the extent the characteristics of the swap correspond to the price risk 
exposure, as is expected, the change in the value of the swap and delivery 
commitment should oSset each other resulting in no effect on the income 
statement compared to the accounting that will be followed until January 1, 
2000. 

Margin Account 

Regarding the margin account whereby if the swap with Chase results in a 
negative position to of more than $75 million, Oxy could be obligated to 
make a payment to Chase to bring the exposiue down to the $75 million 
level. As 1 understand the current transaction, Oxy would not makeja 
payment, but may either issue a letter of credit or other guarantee to Chase 
or place cash or other assets into a restricted account. If cash is placed in a 
restricted accoimt under Occidental’s name it would be shown as an other 
asset. However, if a pasnnent is made, it wiU be recorded on the balance 
sheet as either an asset or as a contra liability in the same balemce sheet line 
as the delivery commitment. 
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Dominick, Sam 


From: Havert, Jim 

Sent: Wednesday, November 1 1 , 1 998 7:54 AM 

To: Leach, Tony 

Cc: Levan, Brian A.; Dominick, Sam; Kumar, Sanjeev 

Subject Chase Presale Accoun^ng 


Tony, 

The latest Info from Brian, who has Ro/s input, is that we can treat not as defat but as a deferred ciredlt on a separate line 
and keep the reserves. 

Jim 


1 
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MEMO 

OCCIDENTAL PETROLEUM CORPORATION 

LOS ANGELES, CAUFORNiA 9002A 


TO 

FROM 

SUBJECT 


Distribution 
S. Kumar 0 
Gas Forward Sale 


November 4, 1998 

co: J.R.Havert 
M. Preston 


In order to fecilitate the understanding of the propo^ transaction and the review of the related 
documents, attached is a ^agrammatic representation of the structure accompanied by a 
summary outline. 

I hope the attached is helpful. Please note that the quantities and the prices indicated are &r 
illustration purposes only and may change depending on the interest rates and gas prices at the 
time of closing. Also, the structure may need further modification to accommodate any 
additional concerns raised by Chase or the Sureties. 

Please call Mike Preston or me if you have any questions or need further clarification. 


SK:ljm 

Attachments 


Distribution: 


D. Amato 
K. Kilourie 
B. Levan 
H. Mulmdam 
M. Pate 
M. Shelton 
M. Soland 
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I. Form new subsidiaiy of Occidental Energy Services, Inc. (tentatively 
Occidental Specialty bfeketing, Inc., a Delaware corporation (“OSMT*)). 

n. OSMI raiters into Forward Sale Agreement with Mahonia Limited: 

a. $500 miffion prepay. 

b. Gas delivery over years two throng five (one year grace) at specified delivery 
points - daily deEvery. 

c. Cash settlement for feiinte to deliver (including fijrcemajenre). 

d. Obligations guaranteed by OPC. 

HI. OSMI alters into Swap with (IJjase Manhattan Bank: 

a. OSMI pays fixetureceives floating (Inside FERC). 

b. Monthly cash senleinenL 

c. OSMI to put up credit enhancement (collateral. LC) if mark to madcet exposure 
of amounts due to Chase exceeds $75 million, which may decline under certain 
circumstances. 

d. Obligations guaranteed by OPC. 

rv. Surety bond issued by syndicate of sureties in favor of Mahonia to back up 
obligations of OSMI under Forward Sale Agreement 

a. Capped at $500 million and amortized over five years according to fixed 
schedule. 

: b. Fay replacement value only not to exceed amount in IV. a. above. 

c. o«- 

V. OSMI enters into Margin Agreement with Mahonia Limited: 

a. Pledge proceeds under Chase swap to the extent mark to market exposure of 
remaining amounts due OSMI exceeds $75 million. 

VI. OSMI enters into Purchase and Sale Agreement with OEIVII for purchase of gas to 
be delivered under Forward Sale Agreement: 

a. Initial term of one year, at election of parties. 

b. ■ Purchase price equivalent to Inside F®C to be received under svrap plus 1/20. 


Vn. OEMI will source gas from third parties or internal sources. 
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Tc; 

From: 

Subject 


LEGAL DEPARTMENT MEMO 
OCCIDENTAL PETROLEUM CORPORATION 

1 0889 WilshireBoulevait! Los Angeles, CaUfbmfa 90024 Direct TeL {310)443-6187 Fax. (310)443-6314 

Distribution - Date: May 22, 2000 

Kathleen Kilourie ec 


Arthur Andersen Memo: Oxy Presale 

Attached are my comments on Greg Geyeris memo dated May 17, 2000 regarding 
accounting treatment of the proposed Oxy presale. I have the following further thoughte: 

I object to Greg’s classification of the transaction throughout the memo as a production 
payment While that may be AA's preferred accounting treatment AA’s memo should not 
assume its conclusion. I would like to read AA's analysis of why this deal, which contains no 
transfer of Interest and no dedicated reserves, Is a production payment There is no such 
analysts in the memo. 

Also troubling is AA’s summary of the wrong tenm sheet and failure to understand basic 
concepts of the proposed transaction. Contrary to the memo, there are no dedicated or 
bunlened properties In this deal. Further, the AA memo states that any change In law triggere 
an early termination payment; however, according to the documents, only a change In law 
making performance of the obligations unlawful actually triggers such a payment. TTiis 
distinction alters the risk-sharing profile greatly. Ox/s receivring appropriate accounting 
treatment is dependent upon AA's ability to correctly and completely summarize the proposed 
transaction for its Houston group. 


Distribution: 
Sam Dorninid^ 
Jim Havert 


fO 
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Aadrevr Cozby 


To:Bob Mertexisotto/CHAS£@CHASE 
cc: 


05^/1999 03:00 
PM 


bcc: 

SubjectOceaa Eae:^, &»:. 


Bob: Shareron Gill prepaied the following at my dirwtion regarding die issues you highli^tcd: 
Issue: Does prepay count as debt? 

Yes,prepay does count as debt As it states in section 1.1 page 10 clause (i), ’indebtedness of sucb 
person for boiio-wed money (whether by loan or the issuance and sale of d^t securities) or for fee 
deferred purchase or acquisition price of property or services, including, without limitatian, 
obligations payable out of hydrocarbon production." 


Issue: As OEI seifs assets, how does it reduce the cominitsients? 

It states in section 10.4 page 58, that the company will not sell more than 10% in the aggregate of the 
company's and its restrict^ subsidiaries consolidated total assets. However, it does not state whether it 
wotild.use this small portion to reduce its commitments. 


Take a look and see if this information helps any, and if it doesn't let me know and I will try again 
tomomow. 

Thanks for including me ui this project, 

Shareron 


Permanent Subcommittee on Investigations 

EXHIBIT #187ii 
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Globai Oi! i Gos 2l2-270-r058 fax Numbefi 212-270-2519 
To Oavid S McSweeney/CHASEigCHASE 

cc. Douglas B Pelno/CHASE@CHASE. George SefK»CHASE@CHASE 

ScDject Oolumbis Prepay 

Atta:hed is our stnjc sum wHicft breaks bovwi our exposure in the exec summary (copied t^low). we 
haven't had any further discussion on the roifover/redo of Columbia’s credit facilities because of these 
other issues but now thm the decks are cleared we will talk with them. Thanks. 

Exposure - Our current primary exposure to Columbia is S390MW, csnsisling of the following; 

• $150WM cf principal exposure, broken into SSOMM in Columbia's 3B4-day facilily and SlOOMM in its 
5- year facility 

• $ 10 MM of r^rwripal exposure for commodity phy^^ transactions. 

• S8QMM of replacement exposure for derivatives. 

• $ 1 50MM m counterparty trades for the previous prepay. 

This prepay will resutt in S310MM of additionai ej^sjre consisting of $2K3MM principaf amount and SBt^M of 
Iraclional exposure. 


Fonvsrosc py St»en G WoocS.’CWSe on O8.'l6.'2CJO0 09-33 .-Ukt ~ 



Glocaf OiSGaa 212-270-7C56 fax dumber: 212-270-2519 

~o James 8a!lentine/CHASE@CHASE 

cc Jeffrey W D^lapina/CHASE@CHAS£, Sara Pirzada/CHASe@CHASE 

&jDject Columbia Prepay 

Attached is a modified structuring summary for the Columbia prepay. Some specific answers to your 

questions: 

• Mahonia is a SPV owned by a tnjst that only does Chase transactions. Chase lends to Mahonia, 
which <3oe& 3 back-to-bad< swth Columtta. 

• If CMR does not deliver, we can move against CNR, which owns gas reserves. We also exercise the 
Columbia Ene^y guarantee, which is a paym^ guar^^. If CG does not perfomn we have a debt 
Claim against CG . We also reference the credit agreement in the prepay docs. Finally, if CG does 
not perform we exercise tm surety bond from if^ insurance companies (or the full amount owing. 

So we have recourse against CNR (operating company). Columbia Energy and the surety, 

• Gas is nominated eachmonth byCNR to Mahonia for delivery at the Teco Appalachia hub. Mahonia' 
nominates it to Chase and we sell it to a variety of parlies (Enron. E! Paso. etc.). 

• in the prepay we are paying fixed up front and receiving floating and this exposure is matched in our 
trading book. 

• The loan shows up in GES indirectly as part of Columbia exposure. 

• At the end of 1999. Columbia had 366 Bcfe (74% POP) of proved reserves, lliis transaction will 
require about 93 Bcfe or less than 10% of proved resen/es. 

Thanks. 



Cffltmbia Energy Sifjc: Sum g-i5-00 


Permanegt Subcomm ittee on Investlgaitoas 

EXHIBIT #187kk 


SENATE 
MAH- 02224 


FOtA ConfkisitWTrM^rnM^ 
hequsstod dPMC 
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Preporod By: Sara Pir 2 ada 

STRUCTURING SUMMARY 

Columbia Energy Group 
Client Executive, Lender: Petno, Wood 
Credit Executive: Balientine Timing: August 2000 


Maximum Exposure for Approval fSMMI: 

S700MM 

Industry Description: 

Pioelines 

Transaction for Approval (SMM): 



4921 




Herndon. VA 


3* • 

Major Plant Locations: 



Columbia Enerqv Group 


N/A 

Parent Risk Grade: 

2* 

TREND; 

Improvino/Stable/Oecfinina 

Stable 

Public Ratings (LT & ST): 

A3/BBB-. P2/A2 

Outlook/Trend? 

Moodys On watch for 

Date Ratings Last Chanaed: 

(M)7.'30/98,(S&P1 1997 

Last Senior Contact 

possible downgrade 

S&P: Negative Credit watch 

Stock Price (as of 8/9f00): 

Market Capitalization: 

S68 94 

S5.482MM 

52 Wk High/Low: 

Market Cap/Book Cap: 

[ $69.06 /$54 19 

2.54X 


Executive Summary: 

Columba Er>ergy Group (Coiumba). formerly The Columbia Gas System. Inc., and its subsidiaries comprise one of the nation's largest 
integrated r^atural gas systems er^gaged in natural gas transmission, natural gas distribulion. arxt exploratbn for and producton of 
natural gas and oi Columbia is also engaged in related ef>ergy businesses including the distnbulbn of propane and petroleum 
products, marketing of natural gas ar>d electricity and the generatbn of electncity, pnmanly fueled by naturaf gas. Cobmbia, organized 
under the laws of the State of Delaware on September 30, 1926, is a register^ holding company under Ihe Pubic UWity Holding 
Company Act of 1935. as amended. (1935 Act} arxl drives substantially ail its revenues and earnings from the operating results of its 
1 9 direct subsidiaries Columbia owns all of the securities of these direct subsidiaries except for approximately 8% of the stock m 
Columbia LNG Corporation Columbia and its subsidiaries are sometimes colleclrvely referred to herein as the Columbia Group. 

On February 28. 2000, Colurrtoia announced that it had entered into an Agreement and Plan of Merger between Colurrbia and 
NiSource, Inc The Board of Directors of Columbia detarnined to enter into the Merger Agreement after a comprehensive evaluatbn of 
strategc alternatives that might generate value greater than that which Columbia's business plan could create. The terms of the 
Merger Agreement provide that NiSource wSI organize a new company, whch shall serve as the holding company for both Columbia 
and NiSource after the compleibn of the transaetbn. Pursuant to the terms of the Merger Agreement, each of Coiumba and NiSource 
will be merged into newly formed special purpose subsidiaries of the new holding company, and each will become a wholly owned 
subsbiary of the new holding company. 

Columbia’s shareholders writ receive, for each share of Columbia common stock, $70 in cash and a $2.60 face value SAILS(SM)(a unit 
consisting of a zero coupon debt security with a forward equity contract). Columba's sharehoWers also have the opton to efecl to 
receive (in lieu of cash and SAILS(SM) shares in -the new holding company in a tax-free exchange, for up to 30% of the outstanding 
shares of Columbia comrrxjn stock. Pursuant to the stock election option, each Columbia share will be exchanged for up to $74 in 
new holding company stock, subject to a collar such that, if the average cktsmg price of NiSource shares dunng the 30 days prior to the 
dosing of the transaction is greater than $16.50, Columbia shaeholderswii receive shares of the new holding company valued at $74 
for each share of Columbia slock, and if the average closing price of NiSource shares dunng the 30 days prior to closing of Ihe 
transaction is $15 50 or below, Columbia shareholders wil receive 4 4848 shares of new holding company slock for each Columbia 
share Upon completion of the transaction, NiSource shareholders will receive one share of holding company stock for each share of 
NiSource common slock that they own 

Relationship Summery - Columbia is a Green name Chase is a Documentation Agent in Columbia's Cilibank-led credit facilities and is 
a close second behind Cili We dosed a $150MM natural gas prepay transaclon in November 1999. whch included $1 5MM m fees 

Exposure*- Our current primary exposure to Columbia is S390MM, consisting of the following 

• Sl5C^ IM of principal exposure, broken into $50MM in Columbia's 364-day facility and SlOOMM m its S-year facility 

• SiokiM of principal exposure for commodily physcal transad.ons 

• S80MM of replacement exposure for dervatrves 

• S150MM in counteroart-. trades ‘or :he previous prepay 

i"! CHASE 

Internal Use Only 
Revised 5/99 


FOIA CcxifidentiBl Tr^tment 
Requested by JPMC 


SENATE 
MAH - 02225 
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This prepay wiii result in S310MM of additcnal exposure consisting of $250MM principal amount and $60MM offractona! exposure. 

- Total 1S99 SVA for Columbia was £S12 9M and LTM SVA is $623 8M Initiatives to improve our SVA Ihs past year include' 

. Reprced the company's 364-day facility m March 

• Closed a $150MM natural gas prepay Iransactson in November 1999 

• Ctosed on a FTojecl Financing advisory and finaTong for Ito^y Pov^ 

App’ovsi Request 

• We are requesting approval to do a prepay for $250MM (see beiow for transaction overview), whch requires an additon^ $60MM 
fractional exposure 

TransactionOvarview: 


The basic transactor? calls for Ch^e (o enter wiio a Forwad Gas Safe Agreement with Mahonta (Buyer), when executes a back to 
back prepay Colun^ia Nature Resources (OJR, see Chart). An integrai part of the Forward Gas Ssfe Contras (referred to as a 
‘Prepay') !S the execution of a senes of commodity and rfterest rate swaps. v4ich result m a known ca^ (low stream. As m other 
Prepay transactions. Chase will retain the detrvery nsk associated with these swaps Thts nsk is supported by a payment guarantee 
from Columbia Energy and further supported by surety bonds from several insurance companies. 

Columbia will provide a guarantee for the base prepay amount and an additbnal guarantee for the fractonai exposure. The guarantee 
wJI remain fiat through 2001 then reduce with the repayment of the prepay. 


fndenaiity 



Surety Bond 


CtolumbTa 



Pn'ndpaf Exposure Discussion: 

The advance, both principal and viterest. vdl be amortized with nature gas d^tvwies. The Buyer prepays Cdun^ta for a f^d quantity 
•of gas to be deisvered o?«f a ^sec^ed schedule of time and volume. CcAinitoia wfl purchase surety bonds from a gmup of US insurers 
as credit enhancement for the long-term performance obligaton. (The surety bonds are structured such that drawing can occur simitar 
to a performance LC drawing The avail^fe amount under (he surely bond wll reduce as gas delrvenes are met ) The deliveries will 
be satisfied by Columbia's produced hydrocarbons or gas purchased in the market. If CNR is unable to detNer the gas to the Buyer, 
the Buyer can exercise its Columbia guarantee for the full amount remaining. If Colun*ia fa^s to perform under *s guarantee, the 
Buyer can draw on ihe surety bonds m an amount equal lo the replacement value of the future gas deliveries, nowever. the drawing 
cannot exceed the remaining face amouni of the bond. Chase, as credftor to the Buyer, is assigned a secured interest m the bond 
proceeds The Repay -wi be fy«y supported by Surety Bonds issued by a group of Insurance Companes rated 'A+'‘ or better 

Fractional Exposure O’SCussion 

Upon executing the prepaid forward sale with the Buyer, Columbia assumes a signfcant fixed price short posn c"' al the current strip 
prices, whch -esuils 'P fracicna! exposure '.o Columbia This exposure is laid off Ihrough offsetting transacic."s Total FE is about 
24% of Ihe prepay amount or S60 MM 


Q CHASE 


FOIA Confklwitial Treatmanf 
Reqtte^ediyJPMC 
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Columbia Transmisaon and Columbia Gulf provKle an array of natural gas transportation and storage serwes for local distnbuUon 
companies and mdustnat and commercial customers who contract directly with producers or marketers for their gas supplies. 

(n 19^. Cc^fT^ia Tran^sson com^^ted con^ructon of the largest ever e>p®isbn of Ss storage arxj tran^sortatcn s^^sm. The 
expanaon adds approximaiely 500.000 Mcf (thousand cube feet) per day of ffin storage to 23 oj^omers. ColurTtoia Transmission is 
also participating in the proposed 442'rnite MSIennium PipeSne Project that has been submitted to the FERC for approval. As proposed, 
the project will transport approximately 700,000 Mcf of natural gas per day from the Lake Ene regon to eastern markets. 

Distribution Operations 

Columbia’s five distnbulion substoianes, provide natural gas service to nearly 2.1 milon residentia!. commercial and industnai 
customers in Oho. Pennsylvania. Virginia. Kentucky and Maryland. Approximat^y 32,400 mites of dtstr4?ution pipelines serve these 
major markets. The distftouton subsdianes have wirtiated transportation programs that sSov/ restoenti^ and smrf commerci^ 
customers the to choose tfsr natoral gas supplters and to use the disartjution ^^iaries for fran^naton service. This 

jtoiity to choose a suppler was prewousiy limited to larger commeoi^ and industrial customers. 

Expioratlon and Production Operations 

Columbia’s exploration arid production subsidiary, Columbia Nalural Resource, inc. (Colurrtoia Resources), explores for, develops, 
gathers and pi^uces natural gas and oi in Appalachia and Canada. As of December 31. 1999. Columbia Resources hetd interests in 
approximately 3.9 million net acres of gas jkxI oil leases and had proved reserves of 965.8 biiion cubic feet of natural gas equivatent. 
Cotombia Ftesources owns and operstfes 8.1 88 wells artd 6.069 mites of g^hering faclities aid has ei^^ided its reserve base arsj 
production through an ag^essK* drtiing aid acquisifert frogram. Dumg 1999, Cefejmbia Reseurees purchased &3Q v^is. g^hering 
assets and ^sprowmatefy 800,000 undevetoped acres in the U.S. and Canada, in August 1997, Colurrbia ftesources aatuired Aiamco. 
Inc. (Aiamco), an App^achian gas and oil exploraton arto development company. Through Columbia Resources’ opwafons in 
north-central West Virginia, southern Kentucky, .northern Tennessee anc New Yorx. it is one of the iargest-voiume independent natural 
gas arxl ol producers in the Appalachian Basin. 

Energy Marketino OoeraBons 

The energy marketing- segment inctod^ Colufrtoia Energy Services that consists of a rel^ mass markettog bustoess. an interne! based 
service axS a vrivrty-owned subskliary that provides energy related serried ana products. Wso included m the enwgy msKketing 
segment are the operations of Cduntoia Fyoparse Corporation {Cdumbia fttipane). 

As a result of an ongoing strategic assessment in 1999. Colurrbia Energy Services decided to focus its efforls on Ihe Mass Markets 
business, which provides energy products to smaller volume retal customers, and to exit the Wholesale and Trading and Major 
Accounts busnessas. The Wholesale and Trading business was sold at the end of 1999 and the M^or Accounts business is being 
offered for sale. These businesses are recorded as discontinued operations, in accordance with generally accepted accounting 
prtocif^. 

Coiurrtoia Propane sdls propane at whotes^ and retaS and has been aggressweSy expandir^ its oper^ons through acquisitions and 
internal growth. At the end of 1 999, Cdurnbia Propane served more thari 350.600 cu^omers in 31 Sates and the District of Columbia, 
which IS more than tnpie the number of customers served al'the end of 1998. Columbia Petroleum Conxjraion, a subsidiary of 
Columbia Propane, owns and operates petroleum assets and had sales of 202.4 millbn gallons in 1999 with approximately 42.600 
customers in five states 

Power Generation. LNG and Other OoeraBons 

ColutrtJia Electric Corporatbn {Columbia Etectrsc) is an ure-aguiated electric gener^n cffiipany whose pnm^ focus ts the 
deirelopment. ownership arid operation of clean, natural gas toeted power prefects. Colurrtoia curreiliy has three operating facilities 
totaling 248 megawatts, one 550-megawatt (equf/.^ent) plant und«- construction in Gregory, Texas and approximately 3,000 
megawatts of gas-fired generaton under development Publicly announced projects m Columbia Eiectne's development portfolio 
include the Kelson Ridge Project m Charles County. Maryland, the Liberty Electric Project in Eddystone, Pennsylvania, the Grassy Point 
Energy Project in Haverstraw. New York, the Ceredo Electric Generating Station in Ceredo. West Virginia and the Henderson 
Generating Staton n Henderson, Kentucky As part of the NiSource nrerger. Columbia wdi sell Columbia Electric. 

in^ecerr^er 1 999. a limited pannersh^ company est^li^ed between Coiumba Eiectfc itfto AUantsc Generation, me completed a 
tr.psacaon terminating a long-te^m power purchase contract Columbia Slectnc's portion was approxroateiy S71 rriion jye-tax unoer 
ttC- terms of the buyout The partners -wili continue to operate the faculty as a merchant power plant 

Columbia LNG Corporaton and an affiliate company own an LNG facility, located m Cove Point, Maryland, which is one of the largest 
nalural gas peaking and storage facilities m the United Stales The facility has the capacity lo lauify natural gas at a rate of 1 5.000 Mcf 
of natural gas per aav ’ng facmiv enables wNG lo oe stored until needed for the winter oeak-day requiretTranis ol utilities and other 
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large gas users 

CoiurTtoa Network Services Corporation (Columbia Network), a wholly-owned subsidiary of Columbia, and its subsidiaries provide 
lelecommuncatons and informaton services and assist personal communcatons service prov»3ers and other mcrowave radio service 
licensees in locating and constructing antenna facilities. 

Industry Anahrsis: 

The o< and gas business is highly competiltve in searching and acqumng additional reserves and in marketing ol and natural gas. 
Columbia's competitors include the major and intermediate size oi companies, independent od and gas concerns, and irxlividuai 
producers or operators. 

The natural gas transmission industry, although regulated, is very competitive. Since the I980s. customers have switched ther 
volumes from a bundted merchant service to Iransportaton servica by acqurng gas supply under unregutated arrangements such as 
those provided by marketing and Citrus Traduig Corp. Columbia conpetes sevwaf p^ines for the Iran^xxtaton business of its 
cuSomers and at limes discounts its transportation rates m order to maintain market ^are. Natural gas is sold m competition with ftjet 
oi coal, liquefied petroleum gases, efedrcity and heavy crude oi it must dso compete with altematve fuel such as residual fuel oil 
whch has been priced below the comparable pnce of natural gas in industrid and electric generation markets. 

Competition in the gas marketing and power marketing buanesses Is intense and is expected to remain so due to the lage number of 
industry partcipants despite growing consolidation m the gas marketing industry. 

The ol and g« wivironment can be charactenzed » follows: volatie gas pnces, roproviig exptor^ion preidiEton technology 
incemwital gas supplies ard growth in the gas markets- Along with vd^le gas prices, there is a faste* supply re^nse time, and a 
more aggressive use of borage and availabiily of dertvatives. Improvements in technology can be seen from 3-dimensbnal seismc 
analysis and complelion techniques that will enhance productivily and improve economics. 

The industry is heading towards deregulatbn and restructunng in the etectiic industry, consolidatbrValliances in all industry segments 
and international power deveiopmenl. Consolidation and alliances are occumng to achieve cost reductbn and geographic expansion 
In developing countries there is a growing demand for these indu^nes. However, due to the perce^ risk of operating in those 
terrtones, there isa nsk/reward tradeoff whch corrpanies must ccnsidef. 

Discussion of Risks and Mitigating Factors: 

Seasonal Risks: Seasonality plays an important role in the pipeline segment due to Js affect on demand. Demand for fuel in 
agricultural areas and urban areas have sensitivity to seasonal and weather condittona . 

Mtigants: Columbia's management team has extensive eiqjerience dealing with the seasonal pressures of the industry Lquidify 
needs in the nonpeak season are met via intamally generated cash flows as wrel! as committed reviving credit faiiiities. 

Volatility of Oil & Gas Market Prices: Coiuntoia's operationai revenues are sensitive to ;xx«s of and demarxf for natursy gas As 
such. Columbia s paticuiarly exposed to the volatility of nature gas prices. 

Mitigants: Historically the company has been able to mitigate the risk of adverse price fluctuattons by entwing into hedging coriiracts 
Furthermore, their business is suffciently diversified by non-pnce sensitive businesses. 

Environmental Risks: Columbia, as all other pipeline companies, face envronmsntai regulatbns set by federal, state and local 
governments regarding water, at and land pcrfkiton. 

Miligants: Cotumbia's tran^isaon subsidiaries have mpemenied programs to sronifUiaSy rwnew compSance with existing 
envronmenlal standards Columbia Transmission is currently conducting assessnent, characteriz^on and remediation actwities at 
specific sites under a 1995 Environment Protection Agency {“EPA-) Administrative Order by Consent. 

Competitive Risks: There is always a risk that new pipelines will be constnjcted in a given market. Also, other common carrers and 
pipelines owned and operated by large integrated oil companes pose as potential competition to Columbia. 

Mitigants: High capita) costs, governmental tariff reguiaton. environmental and legal considerations, and problems m acquiring 
rights-of-way make new pipelines difficult to develop 

Management/ Sponsor 

Columbia s management team is led by Chef E.-iecutive Offcer and President Oliver G Richard 111 {4ej. Mr Rchard has consideraDle 
industry expertise, naving served m ms cunenl roie since April 1995. with poor work experience rrost recently as Chairman, Presideni 
and Chief Executive Officer. New Jersey Resources Corporation, 1992 to 1995. and formerly President and Chief Execul^e Officer of 
Nonhem Natural Gas Company, 1989 to i99t Columbia's senor management team also includes Mchael W O'Donnell, Senior Vce 
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President and Chief Financial OfTcer, who has been with the Company since 1971. and in hcs current capacity since 1993 Each of the 
business units is njn individually by a seasoned industry executive 

In July 1 999. a newly appointed president and chief executive officer of Columbia Energy Services reduced the level of trading activity 
at ColuiTtoia Energy Sen/ices whie an ongoing evaluation is conducted to restructure the trading operations- During this period, trading 
activity wd! foojs on managing physical assets and better aligning these operations with the needs in gas and power sales. As a result. 
Columbia Energy Services no longer engages in open positbn trading in power and ftjrther trading in weather derivatives has been 
cuftaied. Positions m natural gas, eteclric power and weather derivatives continue to be controlled within predetermined limits as 
provided by Columbia's sencr management. Columbia's policy prohibits any Columbia subsidiary from entering into trading positions 
that are not effectively connected with its business. The nsks associated with these trading activties are managed consistent with 
polcies approved by Columbia's Board of Directors. Market nsks are monitored by an independent risk control group operating 
separately from the area that creates or actively manages these nsk exposures in comF^iance with Columbia's stated risk management 
policies. 

Corporate Structure 


I Columbia Energ' 

1 1 N, Scarce, :nc I 



! 


I I 


j OislritxjliQn | | Transmission [ | Oil & Gas | | Other Energy j 



Capital Structure and Credit Statistics: 


iSmiionai 

1997 

1998 

1999 

LTM 3/31/00 






Sales 

5.041 0 

2.628.0 

3.189.2 

3.152 9 

EBITDA 

■/SO? 

775.2 

845.7 

869.0 

Total Defat 

2.3316 

2.147.9 

2.416.5 



1.790,7 

2,005.3 

2.064.0 

2.157 9 


15761 

152.4 

164.4 

172.6 

Deoreciatbn & Amortizatbn 

221 3 

235.2 

229,0 

222.8. 



462.9 

462.3 

456 7 

Divbends 

HHBKEEI 

63.9 


73 5 

EBITDA/Interest 


5 lx 

5 1x 

5 Ox 

EBITDA-Capex/Interest 


2 lx 

2 3x 

2 4x 

Total DefafSook Cap 


51.7% 

53.9% 

49 7% 

Tore Oebt/EDiTDA 

3 2x 

2 8x 

2.9x 

2 5x 


Financial Analysis: 

LTM 3/31/00 Financial Performance 


Total consolidated net revenue (operating revenues less associated products purchased costs) for the three months ended Marcn 3i . 
2000, was $681 6 millon, a $31 3 million increase over the same perod last year The increase was pnmarily attributable to hgner gas 
prices along with a 33% increase in gas production in aooiton, several propane and petroleum acquisitbns in 1999 increased net 
revenues Tempering this improvement were lower revenues from the sale of base gas volumes for the transmission and storage 
segment and reduced gas sales by the distnbuton segment due to warmer weather 
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Operating expenses for the first quarter of 2000 were $398 2 million, an increase of $31 6 milion over the same period last year due to 
the $29 8 miliion reduction in the frsl quarter of 1 999 operating expenses for the producer settlement. This was partially offset by lower 
gross receipts and property taxes and the benefical effect of Columbia Transmtsston's Voluntay Incentive Retirement Program. Also 
decreasing operating expense dunrtg the frst quarter of 2000 was a reduction in depreciation expense, consistent wSh the terms of 
Columbia of Oho's 1 999 regulatory settlement. These reductions were tempered by higher operation and maintenance expense in the 
current penod associated with Columbia FTopane’s 1 999 acquisitons. 

A sQnrfcani portion of Columbia’s operations ae subject to seasonal fluctuatbns in cash fJow. During the heating season, which is 
pnmanly from November through March, cash receipts from sates and transportation sendees typically exceed ca^ requirements. 
Conversely, dunng the remainder of the year, cash on hand, together with external short-term and long-term financing, as needed, is 
used to purchase gas to place in storage for heating season deliveries, perform necessary maintenance of faciities. make capita 
improvements in plant and expand service. . 

Net cash from continuing operatons for the first quarter of 2000 was $431 5 miliion. essentially urxihanged from the same penod last 
year 

Coverage, measured by EBITDA to interest, has remained improved slightly to S.Ox in the LTM period from 5. lx at the end of 1999 
Leverage oecreased as Columbia continues to decrease its debt position Defat to book capitalaation has declir>ed from 53.9% at the 
end of 1999 to 49 7% in the LTM penod. 

Three Months Ended March 31, 2000 - Segment Analysis 

Transmission and Storage Operations Distribution 



Three Wonlha 

Three Months 


Three Months 

Three Months 

SUM 

Ended 301/00 

Ended 301/99 

SMU 

Ended 3^1/00 

Ended 3m/99 

Obsrslinq Revemjss 



Net Revenues 



Transportation 

stss.s 

$1624 

Sales revenues 

$627.8 

$911 1 

Storage 

44.6 

50.3 

Less: Cost of gat sold 

425.2 

666.6 

Other 

14.9 

20.6 

Net Sales Revenues 

$202.6 

$244 5 

Total Qseraang Revenues 

S24S.1 

$253.3 







Transportation Revenues 

130-7 

107 0 

EBITDA 

$151.2 

$170.9 

Less; Associsled Gas Costs 

12.7 

9.9 

Operating Income 

$123.9 

$144.2 

Net Transportation Revenuas 

$118.0 

$97 1 

Throughput (Bcf) 



Net Revenues 

$320.6 

$341 6 

Columbia Transmission 

378.1 

394.0 




Columbia Gulf 



EBITDA 

$152.8 

$1662 

Mainlir^e 

145.7 

147.4 

Operatr>g Income 

$131.2 

$130 2 

Short-haul 

57.5 

50 6 




Intrasegmont Glim 

(140.4) 

(138.7) 

Throughput (Bcf) 



Total Throughput 

440.9 

453.3 

Total Sales 

79.3 

93.0 




Transportabon 

123.3 

107 9 




Total Throughput 

202 6 

200 9 




Off-System Sales 

7 1 

156.3 




Total Sold or Transported 

209.7 

357 2 
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Exploration and Production 


Energy Marketing 




Threa Months 

Threa Months 


Thraa Months 

Three Months 

SMM 

Ended 301/00 

Enrted 3/31/99 

$MM 

EikM 3/31/00 

Ended 3731/99 

Operating Revenues 

SS2.5 

$30.5 

Net Revenues 


EBITDA 

$332 

$15.1 

Gas Revenues 

$116.1 

$327 

Operating Income 

$2o.a 

$5.6 

Propane Revenues 

65.6 

40.3 

Gas Productier^ iBcf) 



Petroleum Reverxies 

65.1 

0.0 



Total Operating Revenues 

$266.6 

$73.0 

US 

14 1 

10.6 




Canada 

0.0 

0.0 

Less: Products Purchased 

214.1 

527 

Total 

14.1 

10.6 

Gross Margin 

$52.7 

$20.3 

Oil Production (MbbI) 



EBITDA 

$166 

$1 3 

US 

43 0 

36.0 

Operating Income 

$9 7 

(S0.7) 

Canada 

3.0 

30 



Toti 

46 0 

39.0 

Marketing Saiea 






Gas (Bcf) 

13.6 

11.2 




Propane (Millions of Gallons) 

109.4 

39.0 




Peiroleum (Millioos of Galtons) 

90.6 

0.0 


Power Generation. LNG and other 




Operating Revenues 

Pcmer Generabcr 

LNG 

Other 

Total Operating Revenues 


Three Months 
Ended 3/31/00 

• $0.5 

2.0 

M 

$3.6 


Three Month* 
Ended VZM99 

S2.0 

2.3 

0,2 

$45 


EBITDA 

Operating Income 


$0.2 ($0.6) 

$0.2 ($0.6) 


1999 Financial Performance 

Total nel revenues (revenues less assoctaled product purchased costs) of S1.994.fi milbn for 1999 reflected an increase of $132.9 
rnibn over 199S primarily due to a gain recorded for the settlement of a co-generation power purchase contract, the impact of 1.999‘s 
colder weather, increased transportation services' and higher production for the exploratbn and production operations. Also providing 
higher net revenues was the effect of rec^t acquisitions for the propane and petroleum operations. Reduced prices for natural gas 
production and a reduction to revenues resulting from a Columbia of Oho regulatory settlement partially offset these improvements. 

Totai operating expenses for 1999 were $1 ,346.4 million, an increase of $65 8 milbn over 1998 Operatbn arxl maintenance expense 
increased $108 3 mdion. due to higher expenses for the energy marketing and exptoratbn and fxoductbn segments, due in part to 
recent acquisitions for Columbia Energy Resources Corporatbn (Columbia Resources) and Columbia Propane Corporatbn (Columbia 
Propane) and increased costs for Columbia Energy Servces, and a $25.4 milibn favorable adjustment in 1998 for a settlement gam 
related to postreiirement benefit costs. Also increasing 1999 operation and maintenance expense were costs related to Columbia's 
response to an unsolciled tender offer 

Interest expense and related cnarges of $ 1 64 4 milIbn increased $ 1 9 9 mitlbn due largely to hgher short-term borrowings to finance 
recent acquisitions and to fund Columbia's slock repurchase program 

Net cash from conimumg ooeralions in 1999 of $825 8 milion reflected a decrease of $19 9 miliKDn from 1998 oue primarily to normal 
working capital changes 

Coverage, measured ov EBiTDA to mterest. has remained steady at 5 ix from 1998 to 1999 Leverage released slightly as the 


Q CHASE 


Internal Use Only 
Revised 5/99 


FOlUConMenWTrea^ 

RaquasledbyJPNI'l 


SENATE 
MAH - 02231 



1422 


Global Syndicated Finance - Confidential 


Company continues (c grow by increasing its debt burden Debt to book capilalizatxDn increased sightly from 5t .7% in 1998 to 53,9% 
in 19^. again due to the sgnt increase m debt 

1999 Operafmg fnconw by Sagmsnt: 

TmnsmSssion and Storage: 


in 1 999. operating income ter the fransm-ssion and storage segment of $350. 1 miiion increased $24 million ova- 1 998. This increase 
pnmaflly reflected the pre-tax effect of a producer settlement and additional revenue phmarty resulting from Columbia Transmission’s 
market expansion project The 1998 results benefited from reduced post-retirement benefit costs and Columbia Gulfs regulatory 
settlement. Both periods included base gas sales, $14.7 million in 1999 and $13:9 miibn in 1998. 

Oietribution Segment: 

Operating income for 1999 of $25a 6 rr^ton irwreased $28.8 miibn o\«r 1 996, primarily due io the incre^e in net revemjes, reduced 
operating expenses aisnbutable to lower gross receipts and property taxes and. as noted above, the terms of the 1999 Cc^umbia of 
Oho regulatory settlement resulted in reduced depreciation expense. In 1998, operating expenses were reduced due to a $16.5 miltbn 
settlement gain letateo to post-retiremenl benefits costs that reflected the purchase of insurance for a portbn of those liabiities. 

Exploration and Pft>duction Segment : 

Opw^ing income of $44 2 rrallbnfor 1999 increased $7 rrtfibnover 1^8 as the tecrease m oper^ing revenues discussed above was 
par1iailyoffsetbySl0 3 rraibn high^ operating ei^nses assxri^ed wdh aiiexp^^ed operate due inparttofecer^t acquisittons, 
addflbnai gath^ing faculties and <^!ir^ activity. 

Enofov Marketing 

In 1999, an operating toss of $54.5 million was recorded compared loan operating loss of $13.6 mibnin 1998. The improvement in 
net revenues was more than offset by higher operating costs for Columbia Energy Services' relal oper^tons that indud^ ^ditional 
investment te its infrastructure. The operating 1^ for Cokimbia Energy Services for 1999 was $50.6 miiion compared to $17.7 miUton 
in 1998. tfx^ided m the higher rrosts for Ctefumbia Energy S«viC8SWSB$14-3 mibn recorded to to reflect the write-down of 

certain ccxr^ter software no longer necessary for its opei^iims an s^u^ment for uncs^ecti^ In addSton, highe- costs 

were irxaj.ned by Cofuirtoia Propane due to its expanded operatbns and tfe ongoing process of integrating recent propane and 
pefroleum acquisrttons. 

Power Generation. LNG and other operations 


Operating income for 1999 of $71 Smilton increased $64,9 mflon over 1998 primarily reflecting the fricrease in operaltog revenues, 
which was partisily offset by a $4 5 mSton mrease hi oper^ton and ma^tenance expense due to rcreased staffing levels wid 
dev^f»T«nt actiwSy the cogen^^ion buti^ss. 

1998 Financial Performance 

Total net revenues of 51,897 l MM for 1998 reflected a decrease of $18.4 MM from 1997, due primarily to the adverse effect of warmer 
weather in 1998 on gas sales for the dstnbution segment. The impa:t of warmer weather was partially offset by a $22,1 MM increase in 
the marketing segment's gross margin due to hgher gas sates and the addition of electric power sales tn 1998. as well as higher 
revenues from iransportMon services and gas management activities in the transrriissbn aid di^ibutbn segments. Also improving 
revenues in 1998 was a $13 4 MM increase resulting from the gaan on ttw sate of storage base gas volumes and higher revenues flom 
increased gas produclon and pnces. Nature gas sates for Coiurrtoia's marketing segment in 1998 totted 1,581 Scf. nearly twice the 
level for the same penod last year, white its 1998 electric power sales were 14,364 Gigawatt hours 

Total operating expenses of $1,357 l MM for 1998 decreased $49 MM compared to 1997, largely reflecting a reduction of $60.7 MM in 
operaton and maintenance expense The lower operation and maintenance expense was primarily the rescrit of a $25.4 MM reduction 
in the cost of certain postretirement benefits. The transmission and storage segment’s and the dtstnbutwn segment's operation and 
rnaintenancs expense also decreased in 1998 as a result of cos* conservation fT|p3Sures arto effciemies gamed lhrou0i recrentiy 
irr^emerked restructuring actwEes. Overai depreciation arte depletion expense inc.^saBBd $13.9 MM due pnmaniy to an mCTsase in 
def^ton expense for the ex^ration and producton segment resulting from aC-gher depletcn rate, together with the effect of 
increased producton from both the acquisition of Alamco. inc. and the success of Columbia Energy Resources Inc.'s dialing program. 

Interest expense of S152 4 MM m 1998 cecreased S5 2 MM from 1997. primarily reflecting a reduction to interest expense for a 1998 
tax settlement, -nvoiving tax <ssuesfrom 1991-1994. partially offset by additional interest expense on prepayments received from third 
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paries for gas lo De delrvered m future perods 

Net cash from operations for 1998 was $78* 7 MM. an increase of $293.5 MM over 199? The increase pnmanly reflects higher 
prepayments received for the future deiwery of natural gas by Columbia, offset by a decrease in the overrecovery of gas costs by the 
d^nbution segment as well as the effect of warm weafhw in 1998. The decrease n the overecovay posflion nrfects higtm gas fxices 
in the current penod compared to the same period in 1 997. 

Improved financi^ performance has helped the Company's credit profte. Coverage, msasured by EBITDA to interest, has steadily 
improved from 4 2x in 1 996 to 5 1 x m 1 998 Leverage is continuing to fall as the Company continues to grow without increasing its debt 
burden. Debt to book capitalization has declined from 59.2% in 1996 to 51.7% in 1998. 


1998 Op«r9ting fncorm by Segment: 

Trainamisaion and Storage: 

Operating income for 1998 of $225 8 MM increased by 0.7% from 1997, as the 5.7% decline in net revenue was more than offset by a 
7 8% decrease in operating expenses Operation and maintenance expense for 1 996 decreased 12.3% to $386 7 MM. pnmarty 
reflecting a reduction in post-retrement benefit costs and the ongoing beneficiai impact of the restructunng initiatives implemented in 
1997. Other taxes decreased 1 6% from 1997, primarty due to lower payroB taxes arxJ depreciation expense increased by 5.1% due in 
part to plant additions. 

Diatnfaution Seomartf : 


Operating income for 1998 of $225.8 MM increased by 0.7% from 1997. as the 5.7% decline in net revenue was more than offset by a 
7.8% decrease in operating expenses. Operation and maintenance expense for 1998 decreased 12.3% to $386.7 MM, pnmanly 
reflecting a reduction m post-retrement benefit costs arxJ the ongoing berieficisj impact of the restructuring inrtiatves imptemented in 
1997. cither faxes decreased 1 6% from 1997 .-pnmanly due to lower payroll taxes and depreciatcn expense increased by 5.1% due in 
part to plant addifbne. 


In 1 998, operating income improved by 20.4% to $37.2 MM. primarily due to higher operating revenues, which were partially offset by 
an increase of 32,3% in depreciation and depetion expense due to additionaf investments bi acquisilbns and drilling. Revenues for 
1998 were $127.5 MM, an increase of 12,5% over 1997, primarily reflecting higher revenues generated from hedging activities and the 
gas productbn irKxease, Columbia's average gas sales price for 1998 was $2.91 per Mcf. an increase of 11% from 1997. The strong 
natuf*^ gas prices reflect the benefi of hedging a portbn of 1998 productbn in late 1 997 w4ien prices were signifcantly higher. 

Marketing. Propane and Power Generation Segment: 


Marketing's 1998 operating toss of $59 MM was $45.8 MM greater than the $13.2 MM toss in 1997. due to 1998 operating expenses 
that were 200% higher than the year eartier. The higher expenses related to the implementatbn of Columbia' Energy Servces’ strategy 
to buW its systems and infrastructure, including adding arxJ retaining qualified sl^. Included in these ngher expenses was the $16.3 
MM reserve, discussed ^jove, and higher current period expenses for costs associated with the development of new products and 
servces and customer acquisition costs relaled to adding new Mass Market retal customers. 

Propane arxf power genaretton's oper^rig incKoe of $10.7 MM fw 19^ decreased 34.4% from 1997. pnm^y reflecting the 3,7% 
decline in net revenues and 8 6% increase m operating expenses due to the recent propane acqusSbns and addition^ start-up costs 
for new servces 


Steven G Wood. Lender 


Jim Balienttne. Credit 


Chris Wad^i, Credit 
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Mr. Michael Kopper 
Director . 

Enron Capital and Trade Resources . 

tinsmith 

Houston. Texas 77251 

Re; .Prepaid Crude Oil Fonrttrd Sale 


Dear Michael, 

Tir response to your reqaesc. we are pleased to deliver three alternative propo«Us for a new prepaid 
etude oil forward sale to be underwritten by Chase. Although these proposals are subject to (Inal 
documentation and ffoad crerHC ^iproval, wc are confident we can execute end fund each of the 
presented options well within the wevlovsly discussed timetable. As you «dn notice in each of the 
attached term sheets, the proposals can be exepited and funded In an amount up to S300 MilUon. 
Eadi proposal Ineorporates a Sveyesr.tenor. thus allowtng for a more extended delivery sdicdide 
than Aat currently ht plaee under the Mahoola transaction. Wc have also provided a mena of 
deliver and commodigr prlceopilons. A diagram of .the trans^etiofi parties b also attached. 

• Ondon 1 - The firs: .term sheet represents an extension of the Mahonia prepay 
structure to a five year quarterly dellveiy schedule. In this option (as well as In 
Options 2.and 3) we have Incorporated the principles of our prevloudy negotiated 
o^^acend arrangements to mlnlinlze the rish of adverse price movement over the 
mrm of tite contract. 

> Option 2 - The second term sheet presents a quarteriy amortizing ptepayment 
otfiigatioi^ over five years, wfu’di calls for defiveiy ofa certain dollar amount of on 
on each dellvety date. With .this structure, the oil price for any deTiveiy • and 
.ihemfore the bafre] ^Itgatten « can .be fixed Enron with the SPC at any tinie 
before that delivery date. This feature ^ves Enron the Itextbltlqr to match its 
dellveiy oblfgatlons,-on a ddlvery date by delivery date basis:, with either fixed or 
ticatingprieesalea. 

* Option 3 -The third term sheet presents the same variable price option as utilized 
In the second structure, but also grams an ad^tlooal deflvety option to Enran. 

. This sttuaurc allows Enron to deliver oil on any date oc dates thnw^nt tlw 
entire contract term (again, five y:an). thus allowing Enron great flexlbillqr. This 
delivery Scxiblltgr can be tifUlz^ to most aecurat^ match Enron*S foture ta:q 
acecmntihg, operating and fording requirements. 
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Each of these proposals would tneoiTorare a peifarntsnce tetter of credit, as tn the Mahoitta 
transaecton. to syndicate Enron's olt delivery perfomtance obtfgatton. 

\^th respect to traruactlon costs, wc have set the LtBOR margin for Enron's current senior debt 
racins at an Initial level of 0.273% for eadi of the three options. Our abjli^ to offer ttds 
competfdve margin is fedlltatcd ^ the use of the performance letter of credit In thc syndlatfon 
of Enron performance risk. Because such an instrument Is less capful actractlve than a fended 
asset, syn^caie banks will aeeept reduced letter oferedit fees. This reduced cost is passed through 
to ECTR in the form of the reduced LIBOR margin- The Second component of Chase 
compensation is the proposed arrangement fee. *rhe Option 1 arrangement fee of 0.175% 
represenu a substantial reduction relative to the previously executed Mateula (ransactloit, based 
Oft our view that this simeture has become relatfvely common in the market. The higher 
arrangement fees for Option 2 (0.35%) and Option 3 (0.55%) rcOccc the proprieury nature and 
flexibrilty encompassed in these options. Wh/le the structures and pricing discuss^ above are 
based upon a collateralized transaction. Chase Is also prepared to price a non-eollaceralized 
structure. 

Please call Wck Walkerat 751-5602, Dlnsa Mehta at 212-552-125S, or Todd Dittmann at 751-5607 
with any questions you may have. - We look forarard to meeting with you tomorrow. 


Siocerely, 

The Chase Manhattan Bank, N.A. 



RWe Walker • 
■Vfce-Preaideiit 



Assodaee 


Attachments 
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PPEPAtD CHUDE OIL FORWARO SALE » OPTION 1 


TERM: 5 Years. 

AMOtJKR tip « S500 payment fisr fotnre ft! ddivcriti. 


CONTRACT 

PAsnest 

^arcAtfser Mal!on!a Cistiicd or an SPC estabiished C3>sse. 
S^r ■ AwMiyowQedsMdiaiyef&isaCkHp. 


D^IVERIES: Equal quarttfly installments fro.m Marrfi 19?S to Dccem.ber 1999. 


revenue 

PREPAYMENT 

COST: 


on revenues p/epaid at s rate of UBOR plus « nar^n deumined by 
senior debt rating as foilows: 



Adlastmestsin LIBOR laar^n during contras term sfiaii be made titreugs 
ad^wiepta in bands deHwrsd to be dcteiuiiiwd at the end of the teira. 


ARRANGEMENT 

FEEi 0.17596. 


Legal fees and euscomaty transsetfon costs. 


DOCUMENTATION: 

SiaKfarf &roii-Maf}<»}ia docamerajaien ssiA tlie addldon trf the Sest^ 
Agreement attached to the Enron Ri* Mana^meniSeivie»Clw«lSDA 
tradffig agreement, to cover eolUtend tor roatifr'to-trarttet exposures. 


SYNDICATtONs Btron perSfftHam* parsaiant to gratsmee of ScRer deJ^^ 

obliptm to be syntScattKi tftroo]^ a pertotsanee letter (TIXT). 

FIX up^nt and usage costs to be paid by Chase. 


o 
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PHSPAIO CflUDf OIL rOaWAHO SALS 
FLOAnm PRtCS FAOlUn . OPVON 2 



IVsar*. 


up ta $JQQ Mffifon {sjurent &r tfefrv«ries. 

copfTiucr 

PAfmESi 


^rdiaser 

SeBer 

Mahonia Umfced or an estahlishni by Chate. 

A whoHy owttc4 wfasWraiy of Enron Corp. 

OtJ, 

OEUVERIES: 

Equal qtaner^ loiunments hoffl Match 1*^ to Deocmber 

EXOATJffO PRICE 
FACIUTtt- 

i^ch oH dcIwwyobHgatfan wfB equal, In barrels of cfl. a set sfeJJjr emoimt. 

The oil price for any deliver - and therefore the barrel oWl^aiion ‘Can be 
{tired by ^ron Mih the 5PC at time before ihst detrvmy date &iron 
also has *e focilig' to niltlaity f^tion iu oil sales to bfthords lo sny 
date^sj before dse final deliw^ da« {with the Imer^on to roll out » each 
final dcRvery dare), Hje rofl adjastment is «;qi«ssed in terms of 

Incremcntai barrels of o3. 

REWEIWE 

PREPAYMEf^T 

CXjyft 

Oil fcvenoes .prepaid at a rate of LIBOR plus a margin as detemined In 

Option U 

ARRANGB^IENT 

WiESs 

0^30-7. 

COSTS* 

t^{ foes and tmmsff trassoaion cmttt. 

i»CEi^pn»noK[ 

Scandsrd Efinm-Mshonfs <kx»meneatbfr n&h the sdcflrfoa of the 

Agreemeoc attached to (he Enron Rfsk Mansfcment ServienCtiaselSDA ■ 
tracRog ^ecmcnt. K* amr a^Btcral &r mu Jc-tcHnsrlcec «f«Hun». 

SSKDECATIONs 

Eniwt | 5 Cs*fnf*jKe oWrgsfKm. |jafS83Rt » ftaranicB of ScOer ife^twy 
^{pjfoB, fo 6 esyrjifeaicdthrD 0 ^ a perfonrniseittttt’oftsejEl 

7LC upfront and uiBge costs (o ^ p^d Chase. 

j^gHO^SE 
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PBEPAfO CnUDS OIL FORWAPP $AL£ 
FLexWLEDEUVEHYSmiJCTUflE- OPTIONS 


5 Y«wrt. 

up la $300 Mnilofl payment for.^cere oil (fct!veifa> 


Mahonfe IMnitcd or an 2*CcsMWW«d by Cfc»K. 
A wfioijy owned tuhsrdtaQrof Enron Corp; 


Seller may denver ail en any dai£(t) beSsre Ma^di ^100. 

nxJATINO PRICE 

TACitJiy: TTw (nWa! deKvery oHfgaifon Is kc to Marcfi 2£KB*ir4'wfn eqaai, fn barrels 

of oil. a set ddilar etnaont. Tbe oil price • and therefore the barrel 
-oSH^tjon - 530 be fijsdlsy the ScHcfwtji rteSPCat any time before 
fiWiveiydate. Roll ad/aaiflCMs w .ultimate dellvco-datcs will be ejcpfeasol 
In {«mi of incremen off tarrel*. 

REVENUE 

htEPAITVIENT 

-COSn Oil rewniKs prepaid at arateof JLIBCSlpfas a mrp'n » deuminndin 

Option 1. 

ARRANGEMENT 

EEC 0-55%. 

COSTS: Lags} lees and trsm^to cons. 

DOCOMENTATIONi 

Standard £rimri>^&lto<!ta dbeumentot^ with of^e Security 

Agreement attached to the Enron Risk Management Scm'ces-Cfuse ISDA 
trading a^eement« to cover .e^iateraj for in^-to<muket erasures. 


S^T^OJCATTON: Enron performance pamaK to piamtes. of Sdfcr «fe?f«:ty 

oWigadon, to be^Mcated thr«i|b sperfonsance katr of credit (TLC). 
FLC opfront and Q33ge ect^ fo be Ch£[s. 


TERM; 

AMQurm 


CONTSACT 

FARTIESf 


on, 

eaiVEBlES: 


.CHASE 
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May 11, 1999 


Mr. Bill Brown 
Vko Ikesident 

Mr. Phil Sisneros 
Dir^or 

Enron Capital Management 
1408 Smith Street 
Houston, TX-77002-7361 

By Facsimile: (713)64643422 

DearBiHlr^S: 

Wc appreciate your consideration in taking time to review the &iron capital stnit^re, 
both on and off-balance sheet, with us. While we believe Chase understands the Enron 
corporate financing structure as well as anyone outside of your firm, we are equally sure 
that our understanding is incomplete. Your willingness to walk us through these issues 
will only help us in the process of adding value to your financing process and decisions. 
Below are some of the Key issues we hope to address: 

• Level of affiKate BBITDA supporting affiliate debt 

• Identiiication of line items where different debt structures impact ENE fmancials 

• Use of off-balance sheet preferreds and the dividend impact on ENE’s financials 

• Use of off-balance sheet debt not reflected on-balance sheet or in affiliate debt totals 

• Use of FASB 125 off-balance sheet structures 

• Timing and structure of Clip's including current targeted facilities. 

As you c^see kom the above areas of fcsras, an underlying theme is both the ievsd and 
structure of «)nsolidated and norKonsolidated cash fiews used to support the varying 
on and off-balance sheet debt structures. Attached is our understanding of how ENE's 
financial statements might be impacted by various project structures. We have also 
included a list of Chase attendees. Once again we appreciate your availability on 
Friday, May 14 at 9:00 am. Please do not hesitate to call if you have any questions or 
concerns before hand. 


Very tsaily yours. 


Richard WaBcer 


Robert Traband 


I gerpianent Subco mmittee on Investiirgition^ 

exhibit #lS7mm I 
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Chase Attendees 

Giobal Oil & Gas 
Richard Waiker- Managing Director 
Robert Traband - Vice President 
Carrie Cerda - Associate 

Global Bank Credit 

JimBicUo - Co-hod ofCredil, Global Investment Bank 
Chris Warden - Senior Credit Deputy, Global bivestmcnt Bank 
Gary Wright- Credit Depu^ 

Global SvBdfcatlops 

Chris Teague - Mara^ng I>ir«:lor 

George Serice - Vice President 
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Enron Meeting 5/14/99 


Overview (12J31/98k 


Consolidated Debt: 

(EOG: $780 million) 

$7,357 million 

Unconsolidated Affiliate Debt; 

7,621 million 

On-Balance Sheet Preferreds; 

1,001 million 

Off-Balance ^cet Preferreds: 

Prefer^d &Pul (Condor) 

Prefened (IVlarlin) 

Preferred (Krefly) 

i,5!Xl million 
1,000 million 
1,0CM) million 

Lease Commilnient Guarantees 

1,039 million 


Prepaids (Chase Prepaids: $849.7 milHon) 

Liab. from Price Risk Mgmt 3,932 million 
Assets from Ifrke Risk Mgmt 3,845 milHon 
Net Liab. from Price Mgmt $87 million 
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Exftox COR?. M)D sassimasctss 

COnSOUBXTID INCQKE STfcTBMtllir 


(la niliisna. axeepc ?«r Shaza Anevinta} 


Prepays - 

Building/Other . 
Leases 


Marlin, Fireily, JEDl, 
iSDI H, Florida Gas, 
Azurix, Elekiro 

Consolidated Debt 
(w/EOG) 

Rawhide, . 

MigbUiawk.&EOG 
Preferred Stock — 


NuttuaX ^aa and estiaz pToduexa 
EtaeczlcUy 
Tzanapoztatlaa 
>■ Othet 

Total Keveauea 
Csaca <iMt Xxpesata 

Caae ot elaetrl city and 

aEhar piodacta 
-► Openslng sapanaca 

Oil >ad gaa axploratiea expanata 

CapzaeiatiOR. depletion aad 

Taxat. elBer Uiait Inctxne taaca 
Cantiaet zeatrvetutisg eisazae 
Total Coat a and Capenaca 
Operating loeome 
Other laceo* tad Sedactiosa 

Egalty is earning* ei ancoBaoXidated 
alliliatea 

Q^lsa on aaSea of aaaeca and Ineeitinenta 

iBcoRic Sefere Intareet. Kinority 
Intereaca and incenna Taxea 
^ istezeat asd Related Oiargea, net 
. BSeidenda on Coi>fpasy''ObXl3atad Trelerxed 
Securltlea ul SMbaidlarlea 

Xncora Tax Sxpenae (SeseCit) 
net tneeMna 

■> PrefeTzed StoeX Sivideada 
Zatnioga' ca« Connon Stock 
tazainga'Pez Share o( Conoon StosX 


m.sis JiJ.a 


lo.asa 12.S9> 


s HtRdoer oi Connon Shares t) 


is Conputatien 
Diluted 


r Ended Decenher 1 


Sarainga on Cemoon SteeX 

Other coiepraXensive Incoewc 

Poreign eutzenCT Czanatatioa adjUltMne 
Total Con^ehtnaive jneone 


The areong>*nrii>g satea are aa integral pazK of theae eoBaolidated 
(Inanelal ttaiaiaentc. 
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SKHOS CT8P. RND SUBSISIARIES 
C0»S(jl.im7^ SH^JOiCS SHSBT 


(In Millions} 


December 31, 
19»B 1937 


Assets 

CurieaC Assets 

Cast] sndi cash eqoivalencs 
Tra^ receivables isee of allowance 
iot ^ubcful accounts of $14 and 
Sll. respectively) 
ocher receivables 
-Assets frem price risA management: 
activities 
tnvenearies 
Other 

Total Oirrent Assets 


Marlin, Firefly, JEDI, 
JEDl 31, Florida Gas, ' 
Azurix, Elektro 


tnvestments and Other Assets 
Investments In and advances to 
^ vnconsolicUted aifiliaces 

Assets from price risk isanagenenC 
activities 
CODdwiU 
Other 

Total investments and other Assets 


111 . $ 179 

3,0«0 1,173 

833 4S1 

1.904 1.346 

Sli «3S 

S.933 4,113 


4,433 2.656 


1.941 
1.949 
4,437 
12. 760 


1,033 



Property, PlMSt and Etfoipment. at cose 
Exploration and production, successful 
efforts method 

Transportation and Distribution 
Wholesale Saergy Operations and Services 
Setail Energy Services 
Corporate and Other 

l.ess accumulated depreciation, 
depletion and amortization 

Property. Plant asd Sgoijsseut. net 


4.814 

S.4S1 

4,8SS 

49B 

1S,7S2 

S.13S 

ie,.SS7 



Total Assets 
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SmiOK cos?. AND 5USS:DIAS:S5 

CONSOLIDATED BAIAHCE SHEET 


(In Millions, «*eept Shares) 


Deceafaer 53. 
1998 3997 


i,inaii.mES and ^ReHm-oESs* Hjinry 
Current liiaMlities 
Accounts payable 

Prepays Liabilities from price ri»h 

“ ' , Banagemeni activities 

ocher 

Total CvrxenC I.>lsl;>l3iCies 

Consolidated Debt ' 

(w/EOG) 

OaCarrxi CVmilt* and oehar Li aAi 3 it £•■ 
Deferred ineome .tases 
Liabilities from price risA 
nanagenent activities 
Other 

Total Deferred Credits and 
Other Liabilities 
Coiwsitnenta and Coatiageacles 
INotes 3, 13, H and 151 
KawbJde & ainority interest* 

Nighihawk 

Company-Obligated Preferred Securities 
of Subsidiaries 


2.143 


Shareholders* Equity 

Preferred Stock sec'enS preferred seo<*, ewBUlative, no par 
value, 1.370.009 shares authorized, 

1,319. »«8 shares and 1,3J7.«45 shares of 
Cumalatlve Second Preferred Convertible 


Stock issued, respectively 132 

Ccmreon stock, no par value. £90,000,000 
shares authorized, 33$, 547, 376 shares 
and 311.297,276 shares issued, 

respectively S,il7 

Retained earning* 3.236 

Aceunulated other cox^rehensive income (1621 

C^nnen stock held in treasury, 4.666,661 
shares and 7. OSO.SSS shares, 

respectively {195} 

Other {701 

Total Shareholders’ equity 7,043 


Total Liabilities and Shareholders* Equity $29,359 


5 1,794 

1.245 

017 

3,eS6 

6.2S4 


2,033 

876 

1.769 


993 


134 


(148) 


( 369 ) 

ii75j 

S.SIS 


Building/Other 

Leases Footjiotes 
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HIGHLY CONFIDENTIAL 
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HIGHLY CONFIDENTIAL 



1447 





1448 


To: Loan Forum 

Fnan: iatncsR.McE^eandlti2 A.Calai^s 
Efeite: DeTOn1>cr20,2(K)S 

Re: Inject Mahrmia - 5330 Mtilion Forward Sale Katural Gas Contact 

Enron Hnancmg Objectives 


Oa Det^mber IS, JOOQ, Debt Ctpital MaHeets tceeived approval lo purdbse lo a J167 rmliion {nterest 
m a oat»al g»s etnttracL Tbat contra^ tequbes Eoroo Nor^ Ameikan to nste luture deliveries of natural 
gas, Todai; Futuacid Imtitudons is seektog to cstsbiisb or betme ccitim credit limits for Tnvelen, St. 
Paul, lxaA)tnBen\ Hartford, asd Safeco lo support this transaclioB. Tbese dicott will issue Storty hoods 
to guarantee Enron’s perfocmance ttndcr the ratmal gas conttacU This memo is wrilten in support of 
Fioasdal Insdnitiofis* inquest and is biteaded to provide a brief ownview of E»rmi*s fiaaoemg d>jecttves. 
White we expect Enron to mdee the required deirveriet, h U inqrartaat to note that the Eoroo perfonnnKto 
tbk b iq>ecincany asstimed by the bond providers, {f Ennm Pfortb America faib to dellm gas and 
Enron Oaip &tls to pay, the ii»tirance companks arc obUgaied to pay li^(taf»i damages. 

Transatffoo Overview from Ear«ii*s perspecliw 

Earm Kodh Asneriea ("EHA") plans to enter toto a 5330 tntUion forward sale gas contract with an olT* 
balance sliKt, special ptopoM v^icle created by Otase, Mahonla Katoral (Hs limited. Ihider the tenns of 
the agrecRicoi Enwn North America will receive in up fioni payment of $330 imllion. whkh will be 
fU»d<^ by Fleet isd Chase. Earns will be obligated to deEver to Mahoata ^ecilied volumes of naiwat gas 
* (84 BcQ at ^eified tunes and at {qtodfied locttiotis, (Please note Fleet will sot be taking any mark to 
market gas risk or physical defivery risk. See dut Debt Oi{Htat Maricea Approval Memo for a more 
coiiq>tete descripHott of the Mabooia transiction). Separate and apart fiom the Mahmua tnnsactma, Eoroit 
will enter (nto a catninedity prfoe swap that will fix Enron’s future cost pui^taj^ tad delivetuig ibe 
scheduled gas volumes. 

Enronb flaanclog ob|«et!ve In comirietliig this iransaettoR Is ar foltowij 

Enron is «nem|aij3f to matdi its *1}ook income** and. ‘'cash How.** As a derivatives and commodity trader, 
Enroa nses ’'mark to market'* accounting {nactfees to accotmt for its prke risk imnagemem contnets. 
Consmpxmtly. when Enrm closes a derivarive transiction, whether physical or luiancial, it U required by 
accouiitiag ptaedee to mark to market (on a daily basis} the acpected uxoine or loss it wtll tnctir over ibe 
life of foe Iransaction. However, fiom a cash flow sandpotnt, it will actually receive or make payments of 
cash own* foe Kfe of foe contncL On Septeitfoer 30, 2000, Huron had a pasidve oei asset poskton of o^ 
SO bOlioii in its price risk imnagemeot books. 

Enron has lustorically managed to monerize its ‘In foe mooey** petition 1^ conqyfetmg etfoer physieai or 
flnancfil fmward sales. The Matonda nixntcdon wg| allow Ennm to receive cash upfiom. Suluequefiily, 
Enron wiH use the future cash flows It expects to receive under its existmg price r»k imoagem^t cpsfiacts 
to pay for foe it wE2 be retpdred to delim imdet the Mahmtia coirtract. The scheduled deliveries under 
foe Mabonii eot^aef are derigned to approximately match Enroa’s expected (or flumes) 

imder itsexIsHiig Ctoitotofs. 

The lerountisg Itnpael ea Enron’s financial stalemcut is as fotlom: 

'Enron is not taking dris aaosactiim into camuigs. Enron will account for their 5330 imOioa Habltily under 
foe Mahonla Forward Sale Ccmhact as an iocrease to its “UaWllly from Price Risk ManagemcDf 
Activities.*' Ai Sqrtonib^ 30, 2009 Enron had total assets from price risk tnanagcmcat activities ofSH.? 
billion and total liabilities fixm price risk management activities of $13.5 billion, for a net asset position of 
SUimiotu 


CCi^FIDE.TOL 


Perpianeiit Subcommittee on tnvesfigatinnt 

EXHIBIT #187nn 
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Legal Entity Descriptions 


Chase: 

rBF: 

Loagijme: 

ENA: 

Enron 

Mahonia; 

Surety ftroyidkts: 


Chase Manhattan Bank 
!1e« Natfona! Bank 

LmgLane Master Trust JV tSPV setup and administered by Fleet Credit 
Derivatives) 

Efson North Amenta Inc. 

Enron Corporation 

Mahonia Natural Gas limited {A Jersey Channel Island SPV set up by Chase] 
Insurance con^anks iNOViding Enron perfoitnance guarantee 


Traesaetbs DescrlptloB 


1. ENA and Mahonia will enter into a prq^ld itanm! gas Inventory forwani sale contract to which 
Mahonia will payS32SMM to ENA in exdiange (or in a^emeniby ENA to deliver a scheduled 
Bimunt of nahirtl gas to Mahonia for $0 months. 

2. Mahonia will sell to the Purchasers (LongLane. Chase and one other party) all of its rights to 
receive deliverks of natural gas from ENA under the forwanl sale coittracl. Mahonia will 
acknowledge tlai when gas h delivered under the contract It will take title to the gas as recort 
owner, with all beneEeial ownership interest remaihlng widi the Furoha^rrs. 

3. The Purchasers and the Cl»se Namrat Gas Tradfi^ Desk (Chase credit risk) enter into a fdeedl* 
price forward contract which the Purchasers agree to sell to Chase an unount of natural gas 
cortespoi^ing to the monthly scheduled dcitvcrki to be made by ENA pursuant to the Forwani 
Sale AgreemetU. This takes any market risk out of the transaction for FkcL 

i. Credit Derivatives enters info a inlercsi rate swap with the imerest Rate Swap Desk which turns 
the fixed rate oWigaiioti into an obligation paying 1 month Libor + 87 Jbps. 

5. LongLane funds die proceeds ($I57MMJ and wires the money to the Agent (Oiasc), 

6. Chase will act as Assignee Agent with LongLane being the participant in terms of Surety Bonds 
and Guaratdee Agrcemenl (described below), 

7. ENA enters into a margin agreement were ^A agrees to post coiUtera! with Chase in an amount 
ci;ml to the excess of the mark>lo-market value of ihe remaining natural gas to be delivered of the 
initial value of gas. 

S. Enron Carp will issue a guarantee In favor of the Assignee Agent guaranteeing the obligaflons of 
ENA under the forward sale contract. In addition, Enron has purchased surety insurance for the 
transaction, "nje sure^ bond providers are Travelers. Hartfori St. Paul, Kcnipef, and Safeco. 

Credit approval from Fleet's Financial Institution's Grmip for each of these names will be required 
prior to executing the transaction. If the Insurance companies get downgraded below A- Etvoa 
will replace the counterparty. 

9. LongLane and Mahonia will enter info an agency agiecment were Mahonia will agree to act as 
agent for the Purchasers in handling the sale and delivery of any natural gas delivered by ENA 
under the forw^d sale con!T«:t. In addition. Chase has stated that they wtl! stay in the transaction 
to ensure additiortal operational integrtly. 

COfaFlDEMTlAL 



WSK DESCRIPTION 

Credit Rhk; We haw pre-seRlemcat credit exposme under die following scenarios. It is our 
tmdarste&db^ flat under credit policy it is counted « level *A** contingiail risk. The following 2 Kcnanos 
describe 0 ^ risk if prices vary. 

Prktefit4turalgasgoesup: 

If Ac price of fukiural gas gees up we have mark-to-market (MTM) exjwsurc lo Enron and Ae surety 
pwovidos. To mitigate Ais risk Enron will enter into a margining agreement wiA a threshold amowa of 
}0.€00,000 in «Au:h Etuon hat to post cash eotfa^l lo an account at Chase. Chase will Uke all risk to 
Eitfon under Aismarguiing agreernent We never 

Price o/«<r«tf«/ftfs;ocrrfo»*w? 

If Ae price of natural gas down up we have a positive nurk-to-market (MTM) gam if Eruon was to default 
uiuief Ac contracts, la Ais case we have exposure » Ae Surety Providers. Chase would unwind Ae 
contncis and liquidate Ac stiucluie in iipp«>xmiately 7 days. The sireiy providers would pay A« 
difference between the origmal funded amoum and Ae unwuK! value. 

Legal Risk: 

As prerioosly described Chase has been involved wi A Aese traasaetions for 5 years, MiHbank » Ae hank 
attorney fw Ais deal (representmg Chase and usj. la addirion, we arc havu^ Weil GotschaU review the 
documenution because they are om derivative attorney and have been involved wlA Ae deals previously. 

Execttfioa/Operationai Risk: 

Credit Derivatives and Interest Rale Derivatives wiB work closely to ensure proper execution of the deal at 
liKcpiionfwe have worked well U^eAcr in Ac pass). After the transaction is closed Credit Derivative 
operations will moninx- valuation and margin calls. Funding is similar to all of our TROR swa|». 

Revenue 

fricing on Ae deal is 6Sbps upfront and Libor + S7.S which equates lo a SIMM upfront and a total revenue 
on Ae deal of approximately S4.5MM. 


CDI^FlDEf^TiAi 
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Surety Bond Allocation 


iss.ooo.ooo.oo 


Travelers 
SI Paul 
tumb^mens 
Hartford 
Safeco 


41.250.000. 00 

36.300.000. 00 

36.300.000. 00 

26.400.000. 00 
24JS).000.00 





1453 


From: 

Sent: 

To; 

Subject: 


KEARNS. t«VIN P |KEVlN_PJ<EARNS@JteeLCOni| 
FiWay, December 22. 2000 9:54 AM 
Jeff Oellaptna (E>ina9): -VS^son. Mdanie J. 

FW: Mah^^ Forward Sate 


Ki Jeff end Helairte 

From our accoxney’s etendpoint it was difficuit to reriew the packaoe 
until 

all the documenteclon «r«s received (which war this morning). I did want 
you 

to see her coinnents to date so that we can discuss them (slot of then 
are 

probably misundecscendings on our part and can be easily resolved! . 

Additional items to discuss include: 

Fleet entity 
Swap Kechanics 

Timing and expectations over the next few days. 


Begards. Kevin 


——Original Message— 

From: sylvie.durham9weil.com tmsiltotsylvlc.durhamdwell.comt 

Sent: Thursday. Decesber Zl» 2<H)0 6:26 PH 

To: KEABRS, KEVIH p 

Subject: Mahonia Forward Sale 


Kevin. 

Please note that these are <»)ly my Initial ctxnments. This document 
works in conjunction with so many others that depending on who those 
documents are drafted, the language may ox may not work. X was also 
only 

looking for big picture items. 

My first concern is that the Surety Bond does not cover a failure by . 
Mahonia to perform. This document conten^lates that Hahonia nay refuse 
delivery, ih such a case. Enron is entitled to sell the gas that is not 
purchased to sell the gas In the open market and pay the funds received 
to 

the Purchaser. However, if Mahonia fails Co accept delivery for 30 
consecutive days. Enron can terminate and determine the Repiacement 
Value 

which is broadly defined as the price at which Enron can sell the gas. 
Accordingly, if Mahonia falls to perform, there is no assurance that you 
will receive your principal amount back. The Surety Bond does not cover 
this event. 

This first concern also leads to my second concern which we discussed 
before. I had been assuming that Hahonia is a Chase sponsored 
bankruptcy * 

remote entity. However, bankruptcy remote entities are brain dead and 
accordingly there should be no scenario In which Mahonia fails to 
perform 

{the only thing it has to do is accept delivery of the gas}. Since that 

1 


Permanent Subcommittee on IflvestieatioBs 
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scenario exists. I question whether Mahooi« is a bankruptcy remote 
vehicle, 

1 also did not see the type of language in the document that one 
typically 

sees when one is dealing with a bankruptcy rencte vehicle. I strongly 
recommend tliat you request all the constitutional documents by which 
Kahor.ia has been established. These constitutional documents {which are 
not in the package' that you sent mel will tell me whether it is 
bankruptcy 

remote and whether my first concern Is purely theoretical or actually 
possible. Remember that I first noted this issue to you because oi ny 
concern that the Surety Bond would be in Ifahonia’s name. If hahonia is 
not 

bankruptcy cenote, then payments under the Surety Bond would be subject 
to 

the automatic stay in a Mahonla bankruptcy. (This is usually why surety 
bonds are in the name of a trustee for the benefit of the 
securityholders. ) 

1*« also concerned about the timing of payments frms Enron, the Enron 
Parent and the Surety Provider. Under Section 5.04{c}, Hahonla has the 
right to make a demand under Che Surety Bond if payment is not received 
from Enron or its Parent Guarantor. This language should not be 
optional. 

The language should read that Kahonia MOST make demand on the Surety 
Bond 

is payments are not received from Enron or its parent. Also please note 
Che timing issue. Enron has TBIRTY DAYS AFTER KRITTEM NOTICE IS 
DELIVERED 

THAT IT HAS FAItED TO PAY before it becomes an Event of OefauXt (see 
5.01 (a)). 1 have not looked at the Enron Guaranty but this document 

suggests that it also has a grace period. I think that 30 days is far 
too 

long a grace period and that furthermore it should be automatic and not 
subject to receiving written notice frm Kahonia. Since Mahonia is not 
absolutely obligated to deliver such a written notice, the time lag may 
be 

far greater. The Surety Provider will only pay after the Enron grace 
period and the Enron Gurantor grace periods have been used up. You 
could 

be looking at a very long delay. I leave to you as to what an 
acceptable 

grace pericKi is foe Enron and its Parent. However, Kahonia should 
either 

be forced to give notice or the requirement for a notice should be 
removed. 

I prefer the latter approach. 

Finally, as far as big picture items, I would like to see Fleet and the 
other purchasers to be third party beneficiaries under this Agreement. 
Such a designation would allow Fleet to enforce the doct»»ent directly 
against Enron without having to go through Mahonia. Indeed, there is no 
provision In this document for Fleet or the other banks to force Mahonia 
to 

do anything and since you axe not a third party beneficiary, you have no 
direct rights to proceed against Enrwi. 

I'll be travelling in my car tomorrow morning. My cell I is 
917-821-5412. 


.note********** 

The information contained in this email message is Intended only 
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ioT trse ol Che individual or entity nan»e<i above, the reader 
o£ this massage is not .the iatended recipient, or the employee < 
acent responsible to deliver it to Che intended recipient, you 
are hereby notified that any dissemination, distribution or 
copying of this communication is strictly prohibited. If yo’J 
have received this coaanunlcation in error, please iismcdiateiy 
notify us by telephone [212-310-80001, and destroy the original 
message. Thank you. 
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Zandra To:Dou^as MeLaughlin/CHASE@CHASE 

Sherrington ccK^ecille Taylor-Sinq!Son/CHASE@CHASE, Taimoor 

Abbasi/CHASE@CHASE, Lotiy Ripley/CHASE@CHASE, Catherine 
omsnm Ngui-Dy/CHASE@CH^E,waUamSpota/CHASE@CHASE 

08:10AMEST hcc: 

Subject:Re: MTM for Prepays 


Dong- BEfore you make any changes to fte below, I would like the managers on the cc 
list to give any input as to how this might impact them. 


BO Mgr - PLease respond accidngly 
^Douglas McLau^in 


To: Anne Marie Su!Hvan/CHASB@CHASE 

co: Jeffrey W. Dellapina/CHASE Leo Lai/CHASE@CHASE, Zandra Sherringfi3iiOTASE@CHASB 
Subject: Re: MTM for Prepays 

There is no way to show both the Mahonia exposure and Mahonia's exposure to 
Columbia or Equitable, Would it be preferable to sho w the exposure to the underlying as 
Mahonia is a SPV of Chase's. Anne Marie would this be acceptable to you? We could 
change the Counterparty name to read Mahonia ref Columbia and use Columbia's UCN? 

Any suggestions would be ^predated? 

Iks 

Doug 

■•■Anne Marie Sullivan 


To: Douglas McLaughlin/CHASE@CHASE 

:c: Jeffrey W. Dellapina/CHASE Leo Lai/CHASE@CHASE 

Subject Re: MTM for Prepays § 

Doug, is this something your group wil do? If! can assist, pis let me know. 
Ihanks 
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Jeffrey W. Dellapina 

To; Douglas McLaughliii/CHASE@CHASE, Anne Marie Sullivan/CHASE@CHASE 

cc: Leo Lai/CHASE@CHASE 

Subject: 


Through Globaltiet, we need to capture the MTM exposure associated with the prepays. 
Given the Mahonia role, 1 know that the exposure doesn't flow smoothly to the "real" 
coimteiparts. The credit chain is requiring me to address this immediately. 

Most pressing are (i) Columbia, and (ii) Equitable. Even if we have to manually 
contribute a number to Globalnet every Friday, this would be helpful 
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AfifieMzrle 

Sullivan 

10/29/200103:46 

?MEST 


To:Gffiy Sa»al/CHAS£@Chase 
cc: 
fece; 

Sul^ectrBocon Pnpaids 


0»e dtf»r flung I Siought of after you left my office !n relation to oor wondering wiat wsuM mates an 
l^umce Company toko on die Enron yet as a Bank, would nc^ vc^se an outri^^t Icsi for the 

$350MM. The differffiace k that we syndiccfle out this riskia pieces. There are usually 5 or 6 different 
hisunmee ceunpani^ taking % piece of the total So Fnemaifs Fund may take risk cmSTSMM, AIG takes 
$50MH Lumberman's Mutual Casualty takes SIOOMM. etc 

X saw your call come in but coidd sot get off die conference call I was os and you did not leave messa^. 
Pis caU ms again if you he^ ms. 

Thm&s 

— F®wi^pd by Aaae Sdil¥acA3£A5E on 10/29^001 04:51 P! 


Globa! Mariats Ctedit (212) 27Q-56I8 FaxNmaber. (212) 270 -3841 
To: Gaiy Smsal/CHASE^Chase, Tudah KapIaa/CHASE@cmSI 
SubJeeS Earos Piepaids 
Descr^dont 

As an example, Esron Kmth Am«ica ^NAC) enters into a pr^^aid Kat Gas forward s^e in which 
Mahcffda will pay $350MM to ENAC (which fc a fixed price) file rigl^ to receive a fixed amount iff ' 

NatGas wifli nKssfiiiy deliv^es. Is to fund Mahocla srils this Nat G^ to Chase under 
rimilar Chase sells foe ph^fcal gas fio^g to the mar^t m amoimte equal to foe scheduled 

monthly deliveries. So now Chase has paid fixed (via the S350MM) and receives , gas. 

To hedge both oiir and Enron's fixed price risk under the prepaid, Chase caters into a fiiancial swap 
with Enron whereby Chase pays fio^g and receiws fixed. (Hie ^«^aid is between Enron and 
Mahonia. The fimancial swap is between Enron and Chase. Enron cannot enter into both a prepmd and . 
foe fo^iKual hedge with foe same le^ «xtky). 

We have hsarem* Sare^ Wr^ for fito S35QMH. 

There is also a CSA under the XSDA wifo a 

If prices foil, the surety wraps wili cover only foe S350MM so we needed the coilatersd agreement, as 
well because we will be sel^ foe gas floating to the market at a loss, i.e. it is no longer worth the 
$35(Mi - 

' If yon look fortmghMahonk to Enron, foemtais o£^ (Thas! are dso cfoer tran^dloas under Enron, 
of course, wHch are separet fiom foese Trends and their hedges. 

The notiorBl prmripal exposure create by foe Prepaids are corned under s^arate fodlities h GES 
caEed, Cousierpsty limit • Open Tmdes , tttsk having bemi s« as w« f^e eadi Pt^ahl 

The exposure ^m foe fixed for floating swap is captured under foe FEL in GlobalNet. 


Permanent Subcomnattee on TnvesrigafioBs 

EXHIBIT #187ss 
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> Enron Pr^aicU 


Page2 Qf2 


PLEASE ALSO SEE THE BELOW WHICH I SEKT TO GEORGE BRASH AKD JIM BALLENTINE 
AT BEGINNING OF LAST WEEK. IF YOU NEED ADDITIONAL INFO, PLS LET ME KNOW, 
RGBS, 

ANNEMARIE 


Foorarded by ^mc Nfarie SulUvaa/CHASE on U 1 :67 AM — — 

Global Maikeis Credit (212) 270-5618 FaxNumben (212) 270 -3841 

To: Jainss BalboiW<mSE@aiA5E 
cc: 

Subject: EBroa 

FE 

The following is an Excel spreaddieet containing fee transaction awi FE details (Rqslaceffltenl Value) of 
all of fee Enroa broken out by Enrtai entity. If you want to see in maturity date order just sort feat 

way. You will likely need to widen some of the columns. 

X think I have c^tured everyfeicg you'd to sss but if require additloiml details or need 
assistance sMfiing anjund fee data, Ic* me know and I will be happy to help. 



CivonCctOI J&s 


PREPAIDS 

TMs file contains details of all Energy Pi^alds , including nos-Enros. 



Enrat^repceaBentine^ 


PHYSICAL 

Additionally, feere is fee following Phj^cd exp<^s: 
^ Enron North America Coip $44.7MM 


O 



